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INDIAN LAW REPOETS 


appellate civil, 


Before Bir Join Stanley t KnigU, CUef Justice^ and Mr. Justice 
Sir George Knox. 

SXJHBAR liAIt Aisri> othSbs (Fidaiktipps) tJ. CHHITAR MAL A'S'b otssbs 

(Bepetoaitts).* 

Cwil Troeedure Code, se&UonlZ-Bes juMeata-^Mindu laic- Joint 
j^amilg—^^ature of son* s title* 

Meia that the dismissal of a suit for redemption of a mortgage of 
joint family property brought by the father in a joint Hindu family alone 
would not be a bar to a subsequent suit for redemption by the sons, inasmuch 
as the sons' title was not through their father, but was separate and indepen- 
dent. IBiam Karain v. Sitheshar Praiad (1) referred to. 

The facts of this case are as follows : — 

One Man Singh was the owner of an undivided 3 biswa share 
in the village of Ilauli. In 1869 the descendants of Man Singh 
(and others) executed a mortgage with possession in favour of 
Chhitar Mai. Subsequently the property of Man Singh's family 
was made into a separate patti. The family also separated into 
two groups, which may be described as the Jhanda group, own- 
ing 1 biswa 8 biswansis, and the Rupa group, owning 1 biswa 
12 biswansis of the property in suit. 

In 1888 a suit for redemption was brought by Jhadda, Ehu- 
shali, Kallu, Parbati, Lado, Changa Sri Ram and Saidhu-of 
these Jhadda alone represented the Rupa group while Kallu, 
Parbati and Lado represented the Jhanda group. A decree was 
obtained in this suit, but the redemption money was not paid m 
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second suit for redemption was brought, in which 
as follows : — 

Rupa group v. (1) Chhitar Mai. 

Lai withdrew his suit with liberty to 
■eraaining plaintiffs was 


In 1896 a 

the parties were arrayed 

(1) Jhadda 
Sunder Lai 

(2) Sri Earn 

Saidhu 

In the result Sundar 
bring a fresh suit, while the suit of the 
dismissed. 

A third suit was then brought by ! 
redemption of the same mortgage, a 
ving representatives of both groups were arrayed as plaintiffs, 
except Jhadda and Kallu, who were made defendants. 

The Court of first instance (Subordinate Judge of Agra) 
dismissed the suit as barred by the principle of res judicata, 
and on appeal this decision was confirmed by the District Judge. 

The plaintiffs accordingly appealed to the High Court. 

Babu Jogmdro Nodh Ghaudhri (for whom Babu Seurat^ 
Ohandra Chaudhri), for the appellants. 

The Hon’ble Pandit Bandar Lai and Babu Burga Oha/ran 
Banerji, for the respondents. 

Stanley, C.J., and Knox, J.— This appeal arises out of a 
suit brought by several plaintiffs, who prayed that a decree might 
be granted them for recovery of possession by redemption of 
certain property set out in the schedule attached to the plaint. 
They also asked for mesne profits. The plaintiffs may be divided 
into representatives of two separate groups, and for tlie purposes 
of convenience the one group is termed in this judgment the Eupa 
group and the second group the Jhanda group. In this appeal 
we are concerned only with the Eupa group. Both the Courts 
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whefilier, as the Coui’ts below have found, the present claim is 1906 
barred by reason of the rule of res judicata. The lower appol- stjkdab lai, 
late Court held that, for purposes of section 13 of the Code of caHrirB 

Civil Procedure, Jhadda’s sons, who were not arrayed as plain- mal. 
tiffs in the suit of 1896, oiaiin under their father and are conse- 
quently bound by the dismissal of that suit. The learned 
Judge holds that the sons of Jhadda acquired their title through 
Jhadda. This is not a correct view of the law. As pointed out 
in Earn Narava v. Bisheshar Prasad (1), the Hindu son in a 
joint family becomes entitled by reason of his birth and in his 
own light, a right which he can enforce against his father, and he 
does not claim under his father within the meaning of section 13 
of the Code of Civil Procedure. A ijerson is said to claim under 
another when he derives his title through that other by assign- 
ment or otherwise. The result of this error on the part of the 
Judge is that we cannot decide the present appeal upon the find- 
ings recorded by the lower appllate Court. It is necessary for a 
Ti 2 :ht determination of the matters in dispute between the parties 
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JSefov^d Mr, Jv>sUcb Bmerji and Mr, JusUoe Atmtmh 
NABAIH BAS (Jubmbk^-bebtoe) 0. TTRLOK TIWAEI 

(I)EOE]SS"HOia>33B) .* 

mtidu latB—Stmoessioit—jSfeci of a wife detertmg Ur U$Und and becoming 

a prostitute, 

having deserted her hnshandand 
did not have the result of entirely severing all connection 
The husband therefore might still be heir 
''She "left )xiWi,': ^'.'Buh’hafa^'a 
Mata G-holam (2) f ollowe4 JM^asammat'^ 
(3-liasifa (3) referred to, Tara Munnee Dossea v, Motee 
goods of Kammeg Money Bewah (5) dissented from. 

arose are as follows:— 
one Musammat Samnndra 
deserted her husband and 
After such desertion Musammat Samundra 


Edd that the fact of a Hindu woman 
become a prostitute 
between herself and her husband, 
to property acq^uired by the wife since 
Maififiasanii Billai ( 1 ) BisheshurY, . — 

B-anga Jati Yr 
Bumcmee (4) and In the 

The facts out of which this appeal 
Some fifteen or sixteen years ago 
Kuar, the wife of Tirlok Tiwari, 
became a prostitute. — 

Kuar obtained a decree against Narain Das and others for certain 
immovable property with costs of suit. The decree-holder 
having died, Tirlok Tiwari her hmband, sought to execute the 
decree as her legal representative. The Court of first instance 
(Munsif of Basra) dismissed Tirlok’s application, holding that 
under the circumstances he could not under the Hindu law be 
heir to Samundra Kuar. But on appeal, Ais order was set aside 
by the Hictrict; J ucl ge. The judgment-debtor thereupon appealed 
to the High Court. 

Munshi Har'iham Sahai (for whom Muushi Jang Bahadur 

Lai ), for the appellant. 

Munshi Oovind Prasad; for tlie respondent. 

Basteeji and Aikmajt, JJ- — This appeal arises out of an 
apiplicatioa made by the first respondent for execution of a decree 
obtained by Musammat Samundra Kuar against the appellant 
Babu Narain Das. She was the wife of the respondent Tirlok 
Knt. lAft him fifteen or sixteen years ago and became a 


prostitute. The decree was obtainett by ner aner sne nan leiu 
her husband the respondent. She having died, the respondent 

• Second Appeal Ho. 601 of" 1905, from a decree of Lala Baij Nath, Bai 
Bahadur, District Judge of Ghazi pur, dated 30th of March 190o, reversing 
a decree of Babu Manmoban Sanyal, Munisif of BalUa, dabed tbe 8rd of 
December 1904. 

- ( 1 ) 0899) r.' L.k.,2SMad.,171. ^ <9 Q875)jdL. K ., 1 A 1 L, 46 . 

(2J N,-W. B., H. C. Eep , 1870, p, 300, (4) (1846) 7 feel. Bep., 278. 
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claims as her legal representative to execute the decree. The 
application was opposed by the appellant, judgment-debtor, on 
the ground that the un chastity and degradation of Musammat 
Samundra Kuar severed the tie of relationship between herself 
and her husband and that consequently he was not her heir and 
not entitled to make the application. This objection prevailed 
in the Court of first instance, but was overruled by the lower 
appellate Court. The judgment-debtor appeals and repeats the 
objection put forward by him in the Courts below. The first, 
second and third pleas taken in the memorandum of appeal raise 
the issue as to whether the respondent was in fact the husband 
of the deceased. These have been disposed of by a finding in 
favour of the respondent upon an issue referred to the lower 
Court. The only question with which we have now to deal is 
whether the degradation of Musammat Samundra Kuar had the 
effect of dissolving the tie of relationship between her and the 
respondent. The learned vakil for the appellant relies upon a 
passage on page 878 of Mayne’s Hindu Law, sixth edition, where 
, the learned author says:— “Want of chastity causing a woman 
to become degraded and outoaste, has been held to sever the tie 
of kindred between herself and her own natural family, and 
a fortiori between herself and her husband’s family, so that if 
she dies leaving property acquired by her while degraded and 
outoaste, none but those who had fallen into a similar position 
could claim to be her heirs. If this principle is sound, the con- 
verse of the proposition ought equally to apply, if a degraded 
female was claiming as heir to one who was undegraded.” Mr. 
Mayne admits that he is not aware of any native authority on 
the noint, but bases his remarks on a judgment of the Calcutta 
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Tiwasx. 





the Hindu Law was the heir to a degraded woman, whether it 
was one who was also degraded or one who was not degraded, 
and it was held that the former had the preference. The par- 
ticular question before us was not considered or determined in 
those cases. It is .true that in the case of Tara Munnee JDossea 
V. Motee Buneame (1) the Pandit of the Sadder Court stated that 
the relation of a married and respectable daughter to the outoaste 
mother had been severed, but he cited no authority. The ques- 
tion before us directly arose and was considered by the Madras 
High Court in the case of Qubbaraya Pillai v. Mamasami Pillai 
and another (2; . In that ease a person who was the son of the hus- 
band of a degraded woman by another wife claimed to be her hem. 
It was held that the step-son was the heir. If the step-son is an 
heir to a degraded woman a fortiori her husband is also her heir. 
In the ca,se last mentioned Subrahmania Ayyar and Boddam, JJ., 
held in a lucid and well reasoned judgment that “ prostitution 
does not sever the legal relation and therefore the degradation 
of a woman in consequence of her unchastity does not in law entail 
a cessation of the tie of kindred between her and the members of 
her natural family or between her and the members of her hus- 
band’s family.” With this judgment we are in full accord. It is 
/>«T.e! 5 c.f.Qnk wit.li whnt was decided bv this Court in the case 
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REVISIONAL CEIMINAL, 


Before Mr, Justice Bielbards* 

EMPEROR u. MEHRBAN HUSAIN akd othess * 

Criminal Brocedure Code, section 203 — Coonplaint — Jurisdiction — Dismissal 
of complaint no har to the cognizance of a fresh complaint in pari 
materi4. 

There is nothing to prevent a Magistrate from entertaining a second 
complaint made against the same person even though the second complaint 
may be connected with a previous complaint which has already been dismissed 
under the provisions of section 203 of the Code of Criminal Procedure. Queen- 
Bmpress v. Umedan (1) followed. DioarTca Nath Mondul v, Beni Madhah 
Banerji C2) and Mir Aliwad BCossein v, Mahomed Ashari (3) referred to, 
Queen-Bmpress v. Adam Khan (4) distinguished. 

On the 20th of September 1905 Musammat Mumtaz-un-nissa 
filed a complaint in the Court of a Deputy Magistrate at Morad- 
abad, charging Mehrban Husain and others with offences under 
sMtion 148, 837 and 468 of the Indian Penal Code. She stated 
that the accused had carried off her daughter Taharak-un-nissa, 
who, she alleged, had already been married to one Mebdi Hasan, 
from her house in order secretly and wrongfully to confine her, 
aud to compel her marriage with one Kallu. The Deputy Magis- 
trate, after recording the statement of the complainant, directed 
♦ Criminal Reference No. 246 of 19U6, 

(1) Weekly Notes, 1895, p. 86, (3) (1902) L L, R., 29 

(2) '(1901) 1,* li. R., 28 OaIc.| 662, (4) (1899|i'i.^^L« ,E.,' 22 AIL, 106.- > 
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■-a police inquiry under. section.' 202 of the Coda of Criminal Pro*- 
cedure, .the roeiilt'of ' wMeh was submitted to the Deputy Magis* 
trate on the'ldth'of November. The Deputy Magistrate then pro- 
ceeded to record the evidence of several witnesses, and finally 
on the 6fch of December 1906 dismissed the complaint^ under 
section 203 of the Code of Criminal Procedure^ for want of 
proof.” On the 4th of December 1905 Mehdi Hasan, the 
alleged husband of Tabai^ak-im-nissa, filed a similar complaint 
against Mehrban Husain and others, based upon the same facts, 
but charging offences under sections 365 and 366 against the 
accused. On this complaint, however, the Deputy Magistrate, 
considering that the two cases were distinguishable and 
that Mehdi Hasan^s complaint disclosed a primd facie case 
against the accused, committed the accused to the Court of 
Session i 

,, The Sessions Judge was of opinion that the Deputy Magistrate 
was practically officio when he had dismissed Mumta^» 

un-nissa^s complaint, and that therefore the commitment to him 
on Mehdi Hasan’s complaint was illegal. He accordingly 
referred the ease to the High Court, asking that the commitment 
might be quashed. 

Mr. B. E. O^Gonor, in support of the reference. 

The officiating Government Advocate (Mr. Tf. WaUach)^ 
for the Crown, 

J.-— This is a reference by the Sessions Judge at 
Moradabad, suggesting that a commitment against the six persons 
named as opposite parties should be quashed. The powers of the 
High Court to quash a commitment are those conferred by section 
215, Criminal Procedure Code, and in my opinion there is no 
ground for quashing the commitment in the present case. It 
appears that on the 20th of September 1905 one Musammat 
Mumtaz-un-nissa filed a complaint in the Deputy Magistrate’s 
Court, in which she accused the persons I have mentioned above 
,with offences under sections 148,' 337 and 468, Indian Penal 
Code. I may here remark, although it may not be very mate- 
rial, that the learned Sesions Judge is vaong in stating in Ms 
reference, that the, ^mmplaint-was laid under sections 366 and 366 
of 'the Indian Penal’Cqde.. A considerable amount of evidence : 
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was taken,- but; on the 6tli of December, without having issued 1906 
notice to the opposite party, he dismissed the complaint. With- ^ empebob 
out in any way wishing to prejudge the case, I think events 
have shown that it is possible that the learned Deputy Magistrate Husaik. 
was not quite prudent in so dismissing the complaint. The 
woman’s complaint had reference to the taking away of herdaxigh* 
ter by the opposite party, and to an alleged attempt to make her 
transfer her property to her brother, a son of the complainant, 
also to alleged wrongful confinement of herself and to the forcing 
of the daughter into a marriage with another person. On the 4th 
December, -i.e., the day before the dismissal of the mother’s 
complaint, Mehdi Hasan filed a further complaint against the 
same persons under sections 365 and 366. The acts complained 
of were no doubt the same as the acts that the girl’s mother had 
complained of, although the offences suggested by the two 
complaints were different. The learned Deputy Magistrate 
summoned witnesses on this second complaint for the 13th and 
on the 14th notices were issued to the accused. Evidence was 
•also recorded, and on the 16th February 1906 the commitment 
order which it is now sought to quash was passed. It is contended 
on behalf of the opposite parties that the Deputy Magistrate had 
absolutely no jurisdiction to entertain the second complaint, 
inasmuch as he had already dismissed in the manner I have 
stated the first complaint made by the girl’s mother. I can 
find nothing in the Criminal Procedure Code wMch prevents a 
Magistrate from entertaining a second complaint made against the 
same person, even though the second complaint may be cannected 
with a previous complaint which has already been dismissed under 
the provisions of section 203. No doubt a Magistrate to whom a 
second complaint was made might take into consideration the fact 
that a previous complaint had been made and dismissed. This, 
however, is not the question before me. The question before me 
is — ^had the Magistrate jurisdiction to entertain the complaint of 
the husband after he had dismissed the complaint of the mother? 

If he had, the present commitment cannot be quashed by me. 

In my judgment the Magistrate liad jurisdiction, and was bound 
to entertain the second complaint and deal with it according to 
law. A number of authorities have been cited, amongst others^ 


fSpSSS 



the case of the Qmen-Empress v. Umeckin (l). -in 
a Bench of two judges considered that a Magistrate could take 
of a second complaint made by the same compiamant. 
much stronger ease than the present one, where the 

a different person- alleging different 
Ion more or less the same facts, 
of Dwarha Nath Mondul v. Beni 


Bmpehob 


cogaixance 
This is a very 

second complaint was made by 
offences, though possibly ground^ 

To the same effect is the case c 

Mailmb Banm-ji (2) ml 

Mahomed Aehari (S). On the other eij the cse of ««««- 
Umpreos r. Adam Khan (4) is cited. The hots of t,n. e»s. 
are quite different from the facts of the present case, and the 

learned Judge there cited with approval the decision that I have 

already referred to of Queeii-Empress v. Umedan. In my 
judgment the mere fact that the complaint of the husband was 
made the day before the dismissal of the mother’s complaint can 
make no difference whatever. I see no reason therefoie to quash 
the commitment and this is my answer to the reference. Let the 
record he returned. 
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Before Mr, Justice Saner ji and Mr, Justice Aifcman, 

KHAN (Objeotoe) o. ABACI BEGAM (ArPtioAira).'* 

Aet No. VIII of 1890 C&mrdims and Wards Act), seaiion lO—Gnardian 
and minor— ‘Vaternal musle or mat%er~-Mnba'mmada» lam. 

The paternal nnole has no legal right under the Muhammadan law to the 
guardianship of the property of his minor nephews and nieces superior to 
that ofo, their mother. Slaihl AUmodeed Moallm v. Sg/oora Sibsa (5) 
referred to • i a 

Musammat Abadi Begam applied under section 10 ot the 
guardians and Wards Act 1890, to be appointed guardian of her 
minor son and two minor daughters. This application was 
opposed by Alim-uliah, a brother of the minors’ deceased fathei. 

The objeotions raised by Alim-ullah were supported largely by 

the evidence of Karamat-ullah, ano ther brother of the minors’ 

•First Appeal No. ^ 30 of 1906 from an oi;der oU.K. Camings. Esq., 
Additional District Judge of Aligarh, dated the 17th of February 1906. 

(1) WeeUv Notes, 1896, p. 86. (3) (1902) I. L K, 29 Calc. 7^. 

(2) (X901)T. L. B., 28 Calc., 6C2. (4)f(1899) I. L. B., 22 All., lOo. 

' ■ ^ (6) (1866u6 y, . M* B., 
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deceased father. The lower Court (Additional Dibtrict Judge 
of Aligarh)-found that Karamat-uUah held a' decree against the 
father of the minors, and had committed flagrant perjury in his 
attempt to support the case set up by Alim-ullah, and that there 
was good reason to suppose that he was acting in concert with 
Alim-ullah, and that the interests of both were antagonistic to 
those of the minors. The Court therefore appointed the mother, 
in default of anyone better entitled, to be guardian of the 
property of the minors. Against this order Alim-ullah appealed 
to the High Court. 

Mr. A. E. G. Hamilton, for the appellant. 

Maulvi Ahdml Majid, for the respondent, 

Banes and Aikman, JJ, — ^This is an apopeal under section 
47 of the Guardians and Wards Act from an order of the Dis- 
trict Judge appointing the respondent, the mother of three minors 
of tender years, guardian_^of their persons and property. The 
appellant is a paternal uncle of the minors, and claims to have a 
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Before Mr* Justice Bauer ji and Mr. JmUce 
SABHO SINOT A^r2 > othsbs (JxtbMBKT-pebtobs) v * THE MAI 
BEKABES (BECBEE-HOiBEE) « 

(Transfer of Broker ActJ, sections 
‘Decree to he esseeuted a comhination of 


Act m. IV of 1882 
Execution of decree- 
sale and a personal decree. 

Wh,6rG a decree in a suit 
decree for sale of the property 
section 90 of the 
decree-holder to apply for a 
and his application is re;]^ 

the decree against the judgment-debtor personally. 

This appeal arose out of an applicat. 

The decree sought to be executed was 
by instalments; with a power^ in ( 
hypothecated property; and; in 
the whole decretal amount, to recover 
of the Judgment-debtors. It was, in 
decree under section 88 and a 
Transfer of Property Act, 1882, 
arrest of the judgment-debtors, 
that the decree-holder had on a previous 
decree under section 90 and his applicati 
The present application was allowed by th 
this appeal. 

Mr, M, L. Agarwala, for the appellants. 

The Hon^ble Pandit Bandar Lai and Babu 8(^tya Chandra 
Muherji^ior the respondents. 

Banbeji and Aikmak, JJ.— This appeal arises out of an 
application for the execution of a decree made upon a compromise. 
The decree directs sale of certain property which was hypothecat- 
ed by the appellants as sureties for a lessee. It further directs 
thatintheeventof the proceeds of the sale not being sufficient 
for the discharge of the debt, the defendants would be personally 
liable for the balance due. The hypothecated property has been 
sold, but as the proceeds of the sale did not satisfy the decree, 
the present application was made for the arrest of the judgment 
debtors. It was opposed on the ground that the decree-holder 

‘ First Appeal No. 97. of 1906^ from tlia decree of Maulvi Syed Zain-al- 
Abdin, SabordinVvO Judge of Jauupur, dated the 20tli of September mo. 


under section 88 and a personal decree unuer 
Transfei of Property Aet, 1883, there is no need for the 
separate decree under section 90, and if he does so 
ijeeted, this will not operate as a hai to his executing 

iion for execution, 
j for payment of money 
default, to bring to sale certain 
the event of such sale not realizing 
the balance from the person 
short, a combination of a 
decree under section 90 of the 
The present application was for 
This was opposed on the ground 
.pplied for a' 
sen rejected, 
low. Hence 
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ought to obtain a decree under section 90 of the Transfer of 
Property Act, and that he had already made an application 
for such a decree, which was disallowed, and that the rejection 
of that application is a bar to the present application. This objec- 
tion has been overruled by the Court below, but it has been repeated 
in the appeal before us. In our judgment the contention has no 
force. The decree must be deemed to be a combined decree 
under sections 88 and 90 of the Transfer of Property Act. There- 
fore it was not necessary to apply for a decree under section 90, 
and any order that may have been passed upon an application for 
a decree under section 90 w'as an order pa-sed without jurisdiction 
and cannot vary or supersede the decree as originally made. The 
appeal therefore fails. We dismiss it with costs. 

Ajppeai dismissed. 


y'' 

MAHABA3’A ' 

ov Bskabes, 


:Before Mr. J^istice Banerj% and Mr. JmUce mcfiaras. 

BANSIDHAR (PirAisTTiBE) v, SIXAL PEASAI) AKD AKOTHSE 
(Deb EKD ants) * 

Act No. Jo/ 1877 {Specific Belief Act), sectmi 2,1— ArhUraiion— Alleged 
revocation of mhmission— For ichat cause submission may he revoked. 
Although no party to an agreement of reference can revolie the submission 
to arbitration, unless for good cause, and a mere arbitrary revocation of the 
authority is not permitted, the fact, if proved, that the arbitrator was in 
fraudulent collusion with one of the opposite side might be a good ground for 
revocation of the submission. Festonjee Nussurmanjee v, Mamc&Jee ^ Co.^ 
(1) and Tahal v. Bishesliar (2) referred to. 

This was a suit for recovery of the plaihtiff^s share in the 
assets of a partnership business, which the plaintiff alleged to 
have been dissolved on the I7th of February 1904. The plain- 
tiff in his plaint admitted that the matters in dispute between 
him and the defendant Sital Prasad bad been referred, on the 
22nd March 1904, to the arbitration of Sohan Lai the other 
defendant, but he alleged that Sohan Lai had colluded with Sital 
Prasad and he (the plaintiff) had therefore revoked his sub- 
mission to arbitration. The defendant Sohan Lai pleaded that 

.Second Appeal No. 396 of 1905 froma decree of D.B,Lyle,Esq.,_Distriet 
Judge of Moradabad, dated tbe 7th <>* I'etrnary 1905, modifying a decree of 
Pandit Girraj Kishoro Dat, Subordinate Judge of Moradabad, dated the 6th of 

September 1904. 

(1) (186d) 12 Moo. I. A, 112. (2) (1885) 1. L. E., 8 All., 57. 
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not only did the subsnission to arbitration subsist at the date of 
the suit^ but an award had actually been filed. The Court of first 
instance (Subordinate Judge of Moradabad) dismissed the suit as 
being barred by the operation of section 2i of the Specific Belief 
Act 1877, and this decree was on appeal upheld by the District 
Judge. The plaintiff thereupon appealed to the High Court. 

The Hon'ble Pandit ice? and Moti Lai Mhrw, for 

the appellant. 

Babu Jogindro Nath Ohaudhri, Mr. (?. F. Billon^ Dr. 
8atish OhojTidra Banerji and the Hon^ble Pandit Madan 
Mohan Malaviya^ for the respondents. 

Bakekji and Eichards, JJ. — ^The suit of the plaintiff* 
appellant has been dismissed by the Courts below on the ground 
that section 21 of the Specific Belief Act is a bar to it. It appears 
that the plaintiff and the first defendant executed an agreement 
of refertoee to arbitration on the 22nd of March 1904. The 
plaintiff states in his plaint that he revoked the submission to 
arbitration on the ground that the arbitrator was colluding with 
the defendant, and that he was therefore entitled to maintain the. 
present suit. The defendant, on the other hand, asserted that 
not only did the submission to arbitration subsist at the date of 
the suit but an award had been made before the suit was filed. The 
Courts below have not considered whether the plaintiff revoked 
the reference to arbitration. It was held by this Court in Tahal 
V. Bisheshar (1) that the contract, the existence of which would 
bar a suit under section 21 of the Specific Belief Act, must bean 
operative contract at the date of the suit. In the present ease the 
plaintiff alleged, as stated above, that the submission had been 
revoked. It has been held by their Lordships of the Privy Council 
in Pestonjee Nussurwanjee v. Manoclcjee & Go. (2), that no 
party to an agreement of reference can revoke the submission 
to arbitration, unless for good cause, and that a mere arbitrary- 
revocation of the authority is not permitted/^ The cause for 
revocation alleged iu this case is that the arbitrator -was in fraudu- 
lent collusion with the defendant No. 1. If this statement is true, 
there might be good cause for x’^evoking the submission. Again, 
if an award has been made, the submission no longer exists, and 
(1) (1885) t h. B,, 8 AIL, (S) (J 868) 12 Moo., t A., 112. 
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it would be necessary to determine whether the award is a valid 1906 
award and would bind the parties. If the award is valid, the . bak^bha^ 
plaintiff is not entitled to maintain the suit. We must therefore 
have findings on the following issues, which we refer to the Court i>easab. 
bdow under section 566 of the Code of Civil Procedure: — 

(1) Was the submission to arbitration revoked by the 

plaintiff? If so, when? 

( 2 ) Was the arbitrator guilty of collusion with the defendant 

No. 1 and dishonesty ? 

(3) W as an award made by the arbitrator, and, if so, when ? 

( 4 ) Is the award legally valid and binding on the plain- 

tiff ? 

The Court will take such evidence relevant to the above issues 
as may be tendered by the parties. On receipt of the findings ten 
days will be allowed for objections. 

Cause remanded. 


1906 
July 4, 


Before Sir John Stanley, KnigU, Chief Justice, and Mr. Justice 
^ Sir G-eorge Knocs. 

DIP SINGH AHX> OTHERS (DeeekuantsJ v. RAM CHARAN 
Act (Local ) Ko, II of 1901 (Agra Tenancy Act), sections 164 (2) and 166— 
Lamhardar and co-sharer-^LiaUlity of successor in office for uti, collected 
frofits. 

SeU that the successor in title of a deceased lambardar is not liable to 

account for profits which his predecessor may have failed to collect or which 
he permitted to remain uncollected owing to negligence or misconduct. 

This was a suit for profits brought against the defendants as 
lambardars. The claim was in. re.spect of the years 1807, 1308 
and 1309 Fasli ; but the defendants had been lambardars for a 
portion only of that period, previous to which one Dhanuk Singh 
had been lamhardar. The Court of first instance (Assistant Col- 
lector of Farrukhabad), upon an issue framed by it;whether the 
defendants were liable to pay profits on the basis of the Jama- 
bandi or of actual collections for the period of their own incum- 
bency as well as that of their predecessoi- Dhanuk Singh, found 
that the defendants were liable to pay profits for the period of the 

• Second Appeal Ho. 12S4 of 1904, from a decree of H. W. Lyle, Esq., 
District Judge of Parrukhabad, dated the 6tb of June 1904, confirming a 
decree of Knnwar Mabindra Singb, Assistant Collector of Parrukkabad, <3btC(l 
tke ^rd of Peirnary 1904. ■ ■ , 
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iBcumbency of Dhanuk Singh as lambardarj and not merely 
actual collections but such as might have been collected owing to 
the negligence or misconduct of Dhanuk Singh. The Court 
found that there had been negligence and misconduct on the part 
of Dhanuk Singh in the collection of rents and upon this basis 
fixed the amount for which a decree was given against the defen- 
dants. On appeal by the defendants the decree of the Assistant 
Collector was affirmed by the District Judge. The defendants 
appealed to the High Court. 

Miinshi Gohibl Prasad (for whom Babu Sital Prasad Ghosh) ^ 
for the appellants. 

Babu Jogindro Nath Chaudhri, for the respondent. 

Stanley, C. J., and Knox, J. — This appeal arises out of a 
suit for profits brought against a lambardar. The profits claimed 
are for the years 1307, 1808 and 1309 Fasli. Dhanuk Singh w^as 
the lambardar for the years 1307 and 1308 and also part of 1309 
Fasli. He died in the year 1309 and was succeeded by the 
defendants in the present litigation. The Court of first instance 
settled, amongst other issues, the following issue ; — Whether the«^ 
defendants are liable to pay profits on the basis of jamahandi or 
of actual collections for the period of their own incumbency as 
well as of their predecessor Dhanuk Singh. Upon this i^sue he 
found that under section 164 of the North-Western Provinces Ten- 
ancy Act the defendants were liable to pay profits, not merely in 
respect of the collections in the time of Dhanuk Singh on the 
basis of the actual collections, but in respect of sums w^hich 
remained uncollected owing to the negligence or misconduct of 
Dhanuk Singh. He found that there was negligence and mis- 
conduct in the collection of rents by Dhanuk Singh and on this 
basis fixed the amount for which the defendants were responsible. 
On appeal the learned District Judge accepted the view of the 
law propounded by the Court of first instance and dismissed the 
defendant's appeal. 

We are of opinion that that view is erroneous. Section 164 
enables a co-sharer to sue a lambardar for his share of the profits 
of the mahal, and sub-section (2) enables the Court in any such 
suit to award to the plaintiff not only a share of the profits 
actually collected but also of such sums as the plaintiff may 


TOL. XXIX.2 


®Mdi3Sv;' 




prove to have remained nncolleotec! owing to the negligence 
or miscondnct of the defendants It is to be noticed that 
the negligence or mi f conduct here referred to is the negligence or 
misconduct of the defendant, not of the Jambardar. In section 
166 the word ^^ambardar is defined as including ^^heirs^ legal 
representatives, etc., of the lambardar ” and the Courts below 
have put the i nterpretcation upon the word ‘^defendant as used 
in section 164 as meaning the lambardar who is the defendant in 
the suit, or the lambardar of whom he is the representative. At 
first sight it might appear that the heir or representative of the 
lambardar would be so liable in respect of the negligence or 
misconduct of his predecessor in title, but if this had been the 
intention of the Legislature, we should expect to find in sub-section 
(2) instead of the word ^Mefendant the word lambardar/^ 
That word does not occur in sub-section (2) of section 164. We 
are therefore of opinion that the successor in title of a deceased 
lambardar is not liable to account for piofits which his prede- 
cessor may have failed to collect or which he permitted to remain 
njundlected owing to negligence or misconduct. 

This being so, as the learned District Judge has decided the 
case upon this preliminary point, and we aro unable to agree in 
the view which he has taken, we allow the appeal, set aside the 
decree of the Court below, and under the proddons of section 
662 of the Code of Civil Procedure, remit the appeal to that 
Court with directions that it be reinstated in the file of 
pending appeals in its original number and be disposed of on 
the merits. The defendants appellants will have the costs of this 
appeal. All other costs will abide the event. 
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JBefore Mr* Justice JBanerji and Mr* Justice Miolhards, 
(De^bitbakts).^ 

Cieil Procedure Code, section 45-»~Aet (Xiocal) Uo. II of 1901 (Agra Tenancy 
Act), sections 193 and 57 — Joint szdt for az'^^ears of rent of several 
hyldings, 

Meld that the provisions of section]45 of the Code of Civil Procedure do 
not apply to a suit for arrears of rent under the Agra Tenancy Act, 1901, so 
as to admit of a joint suit being brought in respect of arrears of rent due in 
respect of several holdings. On the contrary, the Act contemplates that one 
suit should be brought in respect of each separate holding. 

The plaintiff in this case came into court claiming a sum of 
Rs* 549-14-0 as arrears of rent for the year 1310 Fasli in respect of 
186 bighas 11 biswas. This, in the statement which he made in 
the Court of first instance^ he represented to be a single holding 
under one lease. The Court; however, found that this was not 
SO; but that the area in question consisted of various holdings which 
had come into the defendants’ possession at different time^ upon 
separate engagements for payment of rent. Upon this finding 
the Court of first instance (Assistant Collector) dismissed the 
suit; holding that a single suit could not be brought for arrears'" 
due in respect of separate holdings. This decree was in appeal 
affirmed by the District Judge. The plaintiff thereupon appealed 
to the High Court, 

Babu Durga Charan Banerji^ for the appellant. 

The respondents were not represented, 

B ANERJI and EichaBbs, J J. — This appeal arises out of a suit 
for arrears of rent which has been, dismissed by the Courts below. 
In his plaint the plaintiff claimed Es. 549-14-0 as arrears of rent 
Jn respect of iS6 bighas, 11 biswas, for the year 1310 Fasli. In 
the statement he made in the Court of first instance he alleged 
that the defendants held the whole of the land under a single lease. 
This allegation has been found to be untrue, and it has been 
found that the land in question consists of various holdings which 
have come into the defendants^ possession at different times upon 
separate engagements for payment of rent. The Court of first 
instance upon this finding dismissed the suit on the ground that a 

^ Second Appeal Kd. 85 of 1905 from a decree of J, H. Cam pbell. Esq., 
District dodge of Aligarh, dated the 13th of October 1904, confirming a decree 
,of Pandit Bam’-Prasad, Assistant Collector, 1st class, of Aligarh, dated the 4lli 
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siDgie suit Cannot be brought for arrears due in respect separate ■■ 
holdings. This decree having been affirmed by the lower • 
appellate Court, the present appeal has been preferred. The first 
contention urged before us is that, having regard to the provisions 
of section 45 of the Code of Civil Procedure, a single suit was 
maintainable. We are unable to agree with the contention that 
that section is applicable to a suit like the present. Section 193 of 
the Tenancy Act provides that the provisions of the Code of Civil 
Procedure shall apply to the procedure in all suits and other pro- 
ceedings under the Act ^^so far as they are not inconsistent there- 
with.^’ We think it would be inconsistent with the provisions 
of the Tenancy Act to hold that section 45 of the Code of Civil 
Procedure would apply, and that a single suit can be brought for 
arrears of rent in respect of a number of separate holdings. Under 
section 57 of the Tenancy Act a tenant is liable to ejectment 
from his holding if a decree for arrears of rent in respect of that 
'holding remains unsatisfied. If a joint suit for the rent of sepa- 
rate holdings were allowed to be brought, it would be difficult to 
^ive effect to the provisions of section 57. The whole tenour of 
the Tenancy Act shows that a separate suit should be brought for 
arrears of rent in respect of each holding. As observed by the 
Court of first instance, the object of the plaintiff in bringing a 
single suit appears to be that he might get a single decree and 
under that decree eject the defendants from their occupancy as 
well as non-occupanoy holdings. This certainly is not what 
the law contemplates; but that would be the result if a single 
suit were to . be brought for arrears of rent due in respect of 
separate holdings. We tliink the conclusion at which the Courts 

It is next urged that the plaintif should have beeri given the 
option of withdrawing a portion of his claim.; This he did not 
ask for in the Courts below. On the contrary he appealed to ■ 
the lower appellate Court on the ground that the defendants held 
under a single lease. Under these circumstances,; the; Courts. 
below were justified in dismissing the suit. \ If e , dismiss the ■ 
appeal, but without costs, as the respondents are not, represented. 
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Before Sir Joht Simleg, KiAgTti, Chief JnsUee, mid Mr. Jnstiee 
Sir George Knox, 

:: N AW 

und oO'‘$h(tTeT‘^JPoy>eTS of ItCL^nhctTddr to dectl with oo^j^cLTcendTg 
lands-- Lease for seven gears. 

In the absence of a custom to the contrary alambardar lias no power with- 
out the consent of the co-sharers to grant a lease of co- parcenary land beyond 
such term as the cix’cumstances of the particular^year or season may require. 
Jagannath v. JKardyal ( 1 ) and Bansidhar v. Dig Singh (2) followed. 

The facts of this case are as follows. Oae Bisliambhar Nath 
as lambardar of certain land belonging to Musammat Sundari 
granted a lease of the land with other land for seven years to the 
plaintiff^ Cliattray. Meanwhile Musammat Sundari sold her 
share to Nawala and Ballabh, who appear to have dispossessed 
Ghattray and taken possession of the land purchased by them. 
Chattray accordingly sued for recovery of possession and for 
Es. 100 as damages. The Court of first instance (Munsif of 
Muttra) gave the plaintiff a decree for possession and for Rs. 30 
damages. On appeal, however, this decree was set aside by the 
lower appellate Court (Subordinate Judge of Agra) which held that 
the lambardar had no authority to grant a lease for seven yearsr 
The plaintiff appealed to the High Court. 

Baba Dwgob Charan Banerji^ for the appellant. 

Baba Mohan Lai Sandal, for the respondents, 

Qtanlisy, C.J., and Knox, J. — It has been distinctly ruled 
in this Court in two cases at least that a lambardar has no general 
power to grant a lease of co-parcenary land beyond such term as 
the circumstances of the particular year or season may require, in 
the absence of a custom to the contrary. In the ease of Jagannath 
V. Rardyal (1) Edge, C. J., and Blair, J., in the course of their 
judgment observed far as we are aware, a lambardar has 

no general power to grant any lease of co-parcenary land beyond 
such as the circumstances of the particular year or particular 
season may require. In order to have the eo-parcenary land 
cultivated, to obtain the benefit therefrom of the oo-parcenary 
body, it is reasonable that the lambardar should have power, 

Suboraiii:ate' JTudg^i of Agra, dated the I3fcb of August 1904. roversing a decree 
of Mimalii Makaraj Hingh Matkur, Munsif of Muttra, dated tke 8tb of Hecem- 
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ituless il is expressly withheld' from him, to make a temporary 
letting of the co-parcenary laoci^^ In that case, no doubt, the 
lease was a lease in perpetuity, but the principle laid down applies 
to all leases made by lambardars. The same view w^'as expressed 
by Biirkitit, J., in the case of Bansidhar v. Dip Bingh (1). The 
pow’ ers of a lambardar were shadowed forth in the third para- 
graph. of clause 10 of Regulation No. VII of 1882. At the end 
of tliab paragraph, referring to the appointment of Sudder 
Malguzars, as lambardars were formerly termed, power is given 
to the Collector^' either to make a joint settlement with the parties 
collectively (that is, with the co-parcenary body) or a majority 
of them, or with an agent appointed by them or a majority of 
them or to select one or more of them to undertake the management 
of the mehaiil as Sudder Malguzars, due advertence being 
had to the wishes of all the co-parceners, and to the past 
custom of the village or villages comprised in the mehauL^^ 
The lambarclar, from this it would appear, is to manage 
the co-parcenary property, and, in doing so to pay due regard 
^to the wishes of all the co-parceners, as well as to the past custom 
of the village. It is only reasonable that such a manager should 
have power to make temporary lettings, but the duties imposed 
upon him do not seem to admit of his executing in favour of a 
lessee without the consent of the co-parcenary body a lease for a 
long term of years. No custom has been established in the present 
case in regard to the letting of the joint property, nor is there 
anything to show that the exigencies of the season or time when 
the impeached lease was granted required that the grant should be 
made for so long a term as seven years. We, therefore, uphold the 
decision of the Court below and dismiss the appeal with costs. 

Appeal dismissed* 


1906 


ChATTTSA'S 

I). 

Nawam, 



THE INDIASI LAW BEPOBXS, 


[VOL. rsix. 


1906 
July 11. 


22 

• \ , , before Mr^ Justice Banerji* 

^ebsemenfs-^lligM to unolsirncted ww of shop. 

Seld that no action will lie for the removal of ei’ections in front of a 
shop merely on the ground that such erections obstruct the view which passers 
by formerly had of the shop. Smith v. Owen (1} and B'iitt v* ^Imperial Qas 
Company (2) followed. 

The plaintiffs in this case were the owners of certain shops 
for the sale of grain, facing the north. The defendant owned 
oertain shops close by facing the west. In front of the shops of 
both parties was an open space, and to the north of this a public 
road. The defendant put up in front of his shops a shed inclosed 
with sirki screens. The plaintiffs sued for the removal of this 
shed upon the ground that it obstructed the view of his shops 
from the public road and thereby diminished their value. The 
Court of first instance (City Munsif of Bareilly) decreed the 
plain tiff^s claim for removal of the shed and screens erected by 
the defendant. On appeal the decision of the Munsif was 
substantially upheld, though the decree was to some extent 
modified by the Subordinate Judge. The defendant appealed to 
the High Court. 

Munshi Gulmri Lai, for the appellant. 

Dr. Satish Chand/ra Banerji (for whom Babu BalaTam 
Chandra Ilukerji), for the respondents. 

Banekji, J. — ^The suit which has given rise to this appeal 
and the connected appeal No. 1011 of 1904 was brought by the 
plaintiffs respondents for the removal of a shed and sirki screens 
put up by the defendant appellant in front of his shops. The 
ground of the claim is that tbe shed and tbe screens obstruct the 
view of tbe plaintiffs^ shops from the neighbouring road. The 
plaintiffs own certain shops for the sale of grain, facing the north. 
Close by are the shops of the defendant facing the west. In 
front of the shops of both parties was an open space, to the north 
Q,f which lies a public. road. The defendant has' put up tlie shed 
;'in qu^stionun 'front , of his shops and has enclosed it with sirki 
^ screens."’ The only ground- of the respondents^ claim is, as I have 

''v . Siecon4 Appeal Ho. XOlO of 1904 from a decree of liiba 3Pi“sg Subor* 
dinate Judge of Bareilly, dated tbe 2iidof July 1904, modifying a decree of 
;• Babb Baube Bihari Lai, Munsif of Bareilly, dated tbe^24fcb;0f September 1903, 

11} .(186^) 85 U J.^ Qk^ 317. (2) (1866) L. B., 2 Ob., 
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said above;, that these constructions obstruct the view of their 
shops from the roacL The Court below has decreed the claim. 
It is contended in this appeal that a suit like this is not main- 
tainable. In my judgment tlm contention is well founded. It 
is now settled law that no action will He for the obstruction of 
the prospect of a house. There is no question in this case of 
obstruction to or diminution of light and air. The only right 
claimed is that the plaintiflFs are entitled to undisturbed prospect of 
their shop from the road. In Smith v. Owen (1) it was held that 
the Court will not restrain the erection of buildings which mere- 
ly prevent goods displayed in a shop from being seen from 
places whence they would previously have been seen. In JButi v. 
Imperial Gas Company (2); it was held that the erection of a 
building will not be restrained because it injures the plaintiff* by 
obstructing the view of his place of business. The law on the 
subject is clearly stated in Goddard on Easements, sixth edition^ 
pages 116 to 118. The principle laid clown in the English cases 
referred to above equally applies to cases arising in this country, 
it is admitted that access to the plaintiffs^ shops has not been 
obstructed. All that is complained of is the interruption to the 
view of the shops from the neighbouring road. This would not 
entitle the plaintiffs to have the constructions removed^ It is 
said that by reason of these constructions the letting value of the 
plaintiffs' shops has been diminished. If that is so, the plaintiffs 
may have a remedy in damages. But as no damages were claimed 
in this case, that question need not be considered and determined. 
As the ground upon which the plaiutifls ask for a decree for 
removal of the shed and screens is untenable, the suit must fail 
I accordingly allow the appeal, set aside the decrees of the Courts 
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• ’ Bhfor0 Mr* Jmiice jBanerJi and Mr* Justice Airman* ' 

Criminal Procedure Code, seoHon 339 — J?ardo7i — 'Bardon granted after accused 
' has had an o^gortunitg of cross-examiyiing the witnesses for the jirosecu^ 
iion, — Withdrawal of far don and subsequent commitment. 

Where a pardon was tendered by a Magistrate to an accused person after lie 
had had an opportunity as an accnsed^person of cross-examining the witnesses 
for the prosecution, and on its appearing that he had not made a full and 
true disclosure of the facts of the case such pardon was withdrawn and he was 
committed along with his co-accused to the Court of Session. Seld that the 
commitment was not open to objection. Queen-tEmgress v. Brij Warain Man 
(1) followed. 


In this case the Joint Magistrate of Meerut inquiring into a 
charge of murder against two persons — Earn Karan and Biidhan^ 
after all the evidence for the prosecution was recorded^ tendered a 
pardon to Budhan on condition of his making a full and true 
i. , disclosure of the lacts of the case. Budhan accepted the partlon, 
but immediately afterwards stated that he knew nothing about 
the case. Thereupon the Magistrate withdrew the pardon and 
committed Budhan to the Court of Session along with his co-accus- 
ed Ram Karan. The Sessions Judge referred the case to the High^ 
Court, being of opinion, with reference to the cases of Queen- 
Empress V. Sudra (2), Queen-Empress v. Rama Tevan (3) and 
Queen v. Petumber Dhoobee (4) that the co^imitment was illegal. 

The Officiating Government xidvocate (Mr. W* WaUach)^ in 
support of the order. 

Banekji and Aikman, JJ.—- After examining the record and 
perusing the referring order of the learned Sessions Judge, we 
find no ground for quashing the commitment. The learned 
Sessions Judge has overlooked the fact that the ruling of rhis 
Court in Queen-Empress v. Sudra (2), on which he relies, was 
expressly dissented from in the case of Queen-Empress v, Brij 
Earain Man (1^. In the particular case under consideration, 

'v;. '“'’^had m opportunity of cross-examining the witnesses. When that; 
' be6n;;record6d, the Magistrate, for the reasons set 

. (i)' {1S9S) .1 K SO. AIL,, (8) (1892) 1. h. IL, U 352, 

^ 0 W Clr. E., 10* 
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forth in his order of the 10th of April 1906, deemed it necessary 
to offer a pardon to Budhan on condition of his making a full 
and true disclosure of the whole of the circnmsfances within Lis 
knowledge relative to the offence under inquiry. Budhan accept- 
ed that pardon, but immediately afterwards refused to make a 
statement, saying that he knew nothing. The Magistrate accord- 
ingly revoked the pardon and proceeded with the inquiry j with 
the result that the accused, including Budhan, were committed to 
the Court of Session. In our opinion there was no illegality in 
the Magistrate’s procedure. The learned Judge will go on with 
■/thectrial., ■ 
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Before Sir John Stanley ^ Knight^ Chief Justice, 

EMPEROR «. AMRIT LAI* « 

Act Uo, XLV of 1860 (Indian lenal CodeJ, sections 62, 408 — Criminal 
^ breach of trust Sentence, 

Meld that the special sentence provided for by section 62 of the Indian 
Penal Code is a sentence which should only be inflicted in rare cases—those in 
which crimes of an atrocious nature are exposed or in which o:l^ences have been 
committed under aggravated circumstances. Queen v. Mahomed Ahhir (1) 
followed* 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Mr. M. L. Agarwala^iot the appellant. 

The Government Pleader (Maulvi Ghulam Mujtaba), for 
s-;,theOrd#ni Qy; vbv 

only addressed me on the subject of sentence. The appellant was 
found guilty of the offence of embezzlement and sentenced to a 
term of eight years’ rigorous imprisonment and a fine of Ru; 2,600, 
or in defauln tw'o years’ further rigorous imprisonment. It was 
also adjudged that the rents and profits of his property during the 
period of his imprisonment should be forfeited to Government, 
subject to sneh provision for his family and, dependents as tto^ 
, •Crtotoal Appeal Ha -O-ff of 19(A' , ' 

.A 1 / ^ ’r«r' J 
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Government may. think it to allow* The offence of , which tli® 
accused' has been found guilty is no doubt a, most serious one. 
Whilst in Government employment as a clerk in connection 
with the Botanical Gardens at Saharanpiir he was guilty of 
embezzlement and found to have appropriated sums amounting to 
•Eb. 664 in the year 1905. The learned Sessions Judge 'was no 
doubt right in considering that systematic embezzlement of the 
kind by persons in Government service must be regarded as a 
very serious offence and that exemplary punishment was neces- 
sary. It appears to me, however^ that the punishment inflicted 
in this case is out of all proportion to the gravity of the offence. 
In the first place I may say that the forfeiture of the rents and 
profits of the appellant which is permitted by section 62 of the 
Indian Penal Code is a punishment which should only be impos- 
ed in rare oases — those cases in which crimes of an atrocious 
nature are exposed or in which offences have been committed 
under aggravated circumstances. This case of embezzlement 
does not appear to me to be a case which was contemplated when 
section 62 was formulated. I find that this was the view takeB 
by Jackson and Markby, JJ.^ in the case of Queen v. Mahomed 
Ahhir (1). The imposition of a fine of Rs. 2,500 is also a heavy 
punishment, taken in conjunction with the term of eight years^ 
rigorous imprisonment, which has also been imposed. Whilst 
upholding, therefore, the conviction, I set aside the sentence and 
in lieu thereof I direct that the appellant do suffer rigorous 
imprisonment for a term of five years and do pay a fine of 
Es. 1,000, or in default a further period of two years^ rigorous 
imprisonment. As regards the order passed under section 62, 
that ma.4 necessarily fall, inasmuch as the appellant has not been 
sentenced to a term of imprisonment of seven years and upwards. 
It is therefore set aside. The imprisonment will date from the 
20th of April 1906. 

■(1) (;I869) 17. \ ’ -- 
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Meld that section 539 of the Code of Civil Procedure does not ripply to 
a case where the suit is instituted by the whole body of persons who are 
legally author! 2 ed to administer the trust to which it relates, Itai Sudres 
Dds JBaliadui* v. Chuni Lod J^oliurry (1) followed. 

The facts of this case are as follows : — 

By his will dated the 20th of February 1896 one Bisheshar 
Prasad, amongst other dispositions of his property set apart 14 
annas 14 gandas in maiiEa Halka and half of a grove in Bid j raj 
Katra for the establishment of a patshala in the grove in question, 
the appointment of a teacher and the maintenance of poor pupils. 
In order to give effect to this endowment the testator appointed 
his son-in-law Earn Das as manager of the trust property, and five 
persons by name as supervisors. The survivors of these five were 
Vithorized in the case of the death or retirement from the duties 
of the trust of any of the five to appoint others in their places* 
The will also provided that the supervisors (or trustees) should 
have powder in case of mismanagement or breach of trust by 
Earn Das to remove him and appoint another manager in his 
place. 

The present suit was bi^ought by three of the original super- 
visors and two subsequently co-opted supervisors, ie,, by the 
whole body of persons entitled ho administer the trust, for the 
removal of Ram Das from the post of manager, the delivery of 
papers relating to the trust property and the rendering of accounts. 
The Court of first instance (Subordinate Judge of Mirjzapur) 
dismissed the suit, holding that it was barred by the provisions 
of section 539 of the Code of Civil Procedure. On appeal the 
District Judge reversed the decision of the first Court and 
remanded the case under section 662 of the Code. From this 
order the defendant (Earn Das) appealed to the High Court. 

• Mrnt Appeal No. 33 of 1906 from m order of Sy©d Mohammad AH| Die* 
triet Judge of Mirzapur, dated the'lst of February 

(1) (1906) 10 0. W. 681, 
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Di\ Satislh Chandra Banerji^ for the appellant. 

Dr. Tej Bahadur Sapnir, for the respondents. 

Kxox and Aikmax, JJ.— This first appeal arises out of a 
suit instituted by the whole body of overseers appointed under 
the will of one Bisheshar Prasad and entrusted with the supervision 
o£ an endow 03 ent. They set forth in the plaint that under the 
terms of the will they removed the appellant from his position as 
manager of the trust property, and that notwithstanding bis having 
received notice of removal be lafused to vacate, to give up the 
papers relating to the property and to render accounts. The Court 
of first instance, holding that the plaintifis could not sue until 
they had first obtained the consent in writing of the officer 
authorized under section 639 of the Code of Civil Procedure, dis- 
missed the suit The lower appellate Court on appeal reveised the 
decree of the Court of first instance and remanded the case under 
sectit n 562 of the Code. From that order of remand the present 
appeal has been filed, and it is contended that the decision of the 
Court of first instance was right and that the suit was not maintain- 
able without the consent referred to above. We have heard the 
learned vakil who appears in support of the appeal. In our 
opinion the view taken by the Court below was the right view. 
As pointed out by Woodroffe, S Rai Budree Das Muhim 
Bahadur v. Ohuni Lai Johurry (1), section 689 “ does not take 
away or affect existing substantive rights unless it gays so. 
Secondly the section does not say so. To support the contrary 
contention it would have to be read as if the words ^ but no other 
perfron or persons Mvere inserted between the words ^Advocate 
GeneraP and ^ may institute,' that is, that no person but the Advo- 
cate General, or a public officer, or two or more persons with their 
consent can «^ue in the case of an alleged breach of trust or w^here 
direciions for administration are necessary for the relief mentioned 
' in the seciion." In tlm case the suit has been instituted % the 
whole body of persons authorized by the will to take action. 
It is not a suit merely by two or more persons having interest 
in the 'trust. The appeal fails and is dismis-.sed.with costa. 

Appeal 3i$mi&$0d, 

(I). (3906) 10- €. , 
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PRIVY COUNCIL. 


SHAH AEA BSHAM akd othbes (DEi-ENDAHO^s) ®. NANHI BEGAM alias 
EOSHAK BEGAM (Piaikties') auti) ai^otheb (Deeehdastt) 

[On appeal^from the Court of the Judicial Commissioners of Ondh, Lucknow.] 
Mvidcjice — JProof of date of hirth — Mincrity-^Tlaintiff hamig three years 
to sm after attaining majority'--- Act No, XT of 1877 (Indian LmiiaMon 
Act), section 7 — Nature of evidence required to prove date ofhirtJi. 
Although in India it is difficult to prove such a fact as the date of birth 
after a lapse of many years, and it would be unreasonable to require such a 
class of evidence as would be justly demanded in a similar case in England, the 
evidence must yet be such as to carry reasonable conviction to the mind. 

In this case on the proof of the date of the plaintiJBE’s birth depended 
the question of whether or not the suit was brought within three years of 
her attaining majority, and it was held that the evidence was insufficient to 
prove the true date of her birth, and that therefore the suit was barred by 
limitation. 

Appeal from a decree {28th September^ 1900) of the Court 
of the Judicial Commissioners of Oudh which reversed a decree 
(ISfch October 1898) of the Subordinate Judge of Lucknow by 
which the first respondent’s suit was dismissed. 

The suit was brought on 29th August 1896 by the first respond- 
ent, one of the daughters of Mir Wajid Ali, to recover her share 
in her father’s estate. The only question on the appeal was 
whether the suit was barred by limitation under Act XV of 1877; 
and the decision of that question depended on the finding whether 
or not the suit was instituted within threo years of the plaintiff^s 
attaining majority. 

On this point the Courts in India differed, the Subordinate 
Judge finding on the evidence that the plaintiff was born at the 
end of the year 1871, ani therefore attained her majority (21 
years) at the end of 1892, more than three years before suit. He 
therefore dismissed the suit. 

On appeal the Court of the J udicial Commissioners (Me. Eoss 
Scott, Judicial Commissioner, and Mr, G. T. Spahkie, additional 
Judicial Commissioner) held the balance of the evidence was 
in favour of the plaintiff and that it was proved that she was born 
OB 22nd December 1873, and therefore attained majority in 1894, 
or within three years of the institution of her suit^. , ' 


, ^remnt :--Lord Maokauhtik, Lord A^tkihsoKi Sir 'AnrHirB Wiaisorr 
aMBir AfiiBBU Wiiirs. . , 
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The decree of the Court was consequently in favour of the 
plaintiff. 

On this appeal 

DeGruyther, for the appellants. 

C. W. Avathoon, for the respondent No. 1. 

, 1906, November 1st . — The judgment of their Lordships was 
delivered by SiE Aethtje Wilson : — ' 

■ This appeal raises a single question of fact, upon which the 
Courts in India have differed. The suit was brought on the 29th 
August 1896, and the object of the suit was to recover the share to 
which the plaintiff (the first respondent) claimed to be entitled in 
the estate of her father Darogha Mir Wajid AH, a Muhammadan 
of the Shiah sect. Her title was disputed upon many grounds not 
now in question. The only controversy left is as to whether the 
suit was barred by limitation. It was undoubtedly barred unless 
the plaintiff is entitled to the extension of time allowed by 
section 7 of the Indian Limitation Act 1877. The plaintiff during 
her minority was under the guardianship of her mother, whereby 
the period of minority was extended to 21 years ; and the section"' 
just referred to gave her three years from the date at which she . 
attained her full age, within which to bring her suit. The 
question therefore is whether she has shown by sufficiently 
trustworthy evidence that she came of age within three years 
before commencing her suit. And that is the question on which 
the Courts in India differed. 

There are a few facts, and some dates, about which there is no 
doubt. The plaintiff’s mother Moghal Jan lived for some years 
under mutah marriage with Darogha, but on the 11th September 
1874 he married her by nikah. Before the latter date she bore 
him a number of children, of whom some are said to have died in 
ih fancy, whilst three, a son and two daughters, sui’vived, the 
plaintiff being the youngest of the thi'ee. Darogha died on the 
14th December 1876. 

On the 2lst of June 1871 Darogha executed a codicil to his 
will, by which he showed that he had already made provision 
in the will for the son of Moghal Jan, Amir Hasan by name, 
and now made provision for Munni Begam, the elder of the 
two daughters ; and the will is framed in terms which have 
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been riglitly held to show that at that time the plaintiff was 
not yet born. 

On the 29th May 1876 Darogha made another will; in which 
he made provision for the plaintiff, as well as for her brother and 
sister. Thus it is clear that the birth of the plaintiiF took place 
between the 2ist June 1871 and the 29th May 1876. But, un- 
fortunately, that is almost the only thing that is clear. The 
plaintiff^s case, as stated in paragraph 7 of her plaint, was that 
she attained her age of 21 years on the 1st January 1894> which 
would make the date of her birth to be the 1st January 1873, and 
that is the date of birth sworn to by all her witnesses. 

Her witnesses were three in number, her mother Moghal Jan, 
her brother of the whole blood Amir Hasan, and her half-brother 
Tasadduk Hasan, a son of Moghal Jan by a previous husband. 
The mother said that the plaintiff was in her 26th year at the 
date when she gave her evidence. She said that the plaintiff was 
born on the first of the month Zikad; she added: — On the 1st 
Zikacl of every year I tie a knot in a thread to celebrate her 
4)irthday ... I have already tied 25 knots in that thread.^^ 

In cross-examination, she said that at the date of the nikah the 
plaintiff was in her second year, bub almost immediately after- 
wards she said that at that date the plaintiff was in the fourth 
year, a month less, it may be ; three knots had already been tied.^^ 
The examination of this witness was taken before a Commissioner, 
and it appears that an interval of several hours occurred 
before her re-examination, and then she sought to explain the 
contradiction in her previous evidence by saying: — ^^When my 
nikah took place she was in her second year and she was about 
four at the time of Darogha Wajid Ali^s deauh.^^ Amir Hasan 
declared that at the time he was speaking the plaintiff was aged 
26 years and 6 months. He followed his mother in saying that the 
last knot tied on the plaintiff^s thread was the 25th, and in saying 
that the plaintiff was about four years old at the death of their 
father. He further confirmed his mother in saying that a thread 
with knots was kept to show his ow^n age, similar to that of his 
sister. Tasadduk repeated the story about the practice of tying 
knots, and also said the plaintiff was about two years^ old at the 
time of the nikah. That is the whole of the piaintiff^s evidenoe. 


Hahhi 

Beoam. 


SSAH 

Bbq-am 

t?. 

Kakhi 

Baci-Aai. 


THB INDIAN LAW EEPORTS^ [TOL. XXIX. 


TKeir Lordships fully recognise that in India it is difficult 
to prove such facts as the date of Mrth^ after a lapse of many 
yearSj, and that it would be unreasonable to require such a class of 
evidence as would justly be demanded in this country. But the 
evidence must be such as to carry reasonable conviction to the 
mind. The evidence for the plaintiff is not only extremely 
scanty in amount but extremely unsatisfactory in character. 
Moghal Jan directly contradicted herself as to the age of the 
plaintiff at the date of the nikah. The story about the knots on 
the thread, indicating the plaintiff ^s age, broke down, because 
both mother and son said the knots tied were 25 in number, 
whereas if the birth took place at the time alleged, they ought to 
have been 26. A like story was told about the knots on Amir 
Hasan^s thread indicating his present age. That story is entirely 
inconsistent with the statement of his age in his petition for 
cancellation of the certificate of guardianship, dated the 1st and 
2nd November 1887. 

The case on the other side was, that the plaintiff was born in 
the latter end of 1871. In support of that case there werg 
also three witnesses called, of whom it is enough to fay that their 
evidence is as unsatisfactory as that of the plaintifF^s witnesses. 

The Subordinate Judge who tried the case came to the con- 
clusion that the plaintiff' had failed to prove her story as to the 
date of her birth. He further thought that it was shown that 
the birth took place at the end of 1871, and he dismissed the suit. 
The Comt of the Judicial Commissioner on appeal reversed that 
decision, and thought that on the evidence the plaintiff*''s suit was 
shown to be in time. But the Court came to that conclusion by 
adopting a suggestion, apparently made for the first time in that 
Court, that confusion had been made between the 1st Zikad 1289, 
corresponding to the 1st January 1873, and the first Zikad of the 
next Muhammadan year, corresponding to a later date in the 
same English year 1873. 

This point is purely one of fact, and there is no evidence to 
support it. If it had been put forward by the witnesses, and 
they had said that they had been thus misled, it might have carried 
weight ; on the other hand it might have been displaced by cross* 
examination. It appears to their Lordships very dangerous ta 





adopt such a conclusion in a Court of appeal^ merely on the 
suggestion of the legal gentlemen representing one of the parties. 
The Court of the Judicial Commissioner further considered that 
some of the witnesses for the defence tended to support the plaintiff^s 
case; but it appears to their Lordships that that evidence is too 
vague and unsatisfactory to lend material support to either case. 
Their Lordships agree with the Subordinate Judge; to the extent 
of holding that the plaintifi^ has failed to prove that she attained 
her full age within three years before the commencement of the 

Their Lordships will humbly advise His Majesty that the 
decree of the Judicial Commissioner's Court should be discharged 
with costs. The first respondent will pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellant " & LenipvieTe. 

Solicitors for the respondent No. 1 — T» L. Wilso'ti & Co. 
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’ OHANSHIAM LALTI (DErEKBAKT) v, EAM HAEAIN (PEAiKTreF.) 
[On appeal from tUe Higli Court of Judicature for the North-Western 
Provinces, Allahabad.] 

Interest — Rate of inUrest — ffirndis silent as to intercst-^-CoUateral con* 
tem^orancous agreement fixing rate — Act XXVIII 0 / 1855 (iTsiiry Laws 
Regeal Act J— Act Xo. XXVI 0 / 1881 , (XegoUaUe Instruments AetJ 
section 80 . 

In a suit on certain hundis which were silent as to interest, but as to 
which there was a collateral written agreement that they should. bear interest 
at 80 per cent, per annum, it was found that this mede of dealing with 
interest bv a collateral agreement and not on the face of the hwidis was in 


P.C. 

1906 

August 1. 
Xavember 1 




{TOK, XXIX. 

the Court of the Subordinate Judge of Agra in favour of the 
respondent (plaintiff). 

The suit was brought against the appellant to recover 
Es. 5,600 as principal and Rs, 4938“12 as interest at 30 per 
cent, per annum alleged to be due on six Imndis, 'No rate of 
interest was mentioned in the hundis^ but the plaint stated that 
at the time of their execution the defendant agreed on default 
in payment of principal to pay interest at the rate of 30 per cent, 
per annum, but that according to the custom of the country the 
rate of interest was not entered in the hundis. 

The defendant denied the alleged agreement, but both the 
Subordinate Judge and the High Ooutt found in favour of the 
plaintiff on that point, and gave the plaintiff a decree in accord- 
ance with that agreement, holding that it was admissible in 
evidence under section 92 of the Evidence Act (I of 1872). 

The judgment of the High Court (Sir John Stahley, C. J. 
and Mr. Justice Buekitt) appealed from was as follows; — 

^^The suit out of which this appeal has arisen was brought by 
the plaintiff to recover the amount due to him on foot of si» 
hundis for sums amounting in the aggregate to Rs. 6,600 drawn 
by the defendant on himself in favour of the plaintiff. The 
plaintiff in his plaint claimed interest upon the hundis at the 
rate of Es. 2-8-0 per cent, per mensem, SO per cent, per 
annum, the total amount claimed being Rs. 10,638-12-0. This 
appeal has been preferred by the defendant from the decision 
of the lower court, which decreed the plaintiff^s claim on the 
ground that having regard to the provisions of section 80 of the 
Negotiable Instruments Act interest could only be recovered at 
the rate of 6 per cent, per annum, there being no rate of interest 
specified in the hundis. This section provides that ^ when no 
rate of interest is specified in an instrument, interest on the 
amount due shall, except in cases provided for by the Code of 
Civil Procedure, section 632, be calculated at the rate of 6 per 
cent, per annum/ It was alleged in the plaint, and not denied 
by the defendant, that the rate of interest was not specified in 
the hu%di$ in accordance with a custom prevailing in the 
district in which the hundis in this case were drawn, and 
evidence was adduced and was accepted by the Subordinate 


tm IKUIAX LAW eepoets. 


UllAySHXAM 

Lax»ji 


Bam 

Xabaiist. 


ALLAHABAD SERIES, 


86 



roh, XXIX,] 

Judge as satisfactory^ that by a collateral agreement entered into 
at the time the hundis were drawn^ it was agreed that interest 
should be paid at the rate of 80 per cent, per annum. The 
question which has been argued before iis^ on behalf of the 
appellant^ is that, having regard to the provisions of the section 
of the Negotiable Instruments Act to which we have referred, 
interest was not chargeable at any rate other than six per cent, 
per annum. It appears to us to be clear that under proviso (2) 
of section 92 of the Evidence Act, evidence was admissible to 
prove the existence of a separate oral agreement as to interest, 
the documents being silent as to interest. This in fact was so 
decided in the case of Sowdamonee Debya v. Spalding (1). It is 
said, however, that section 80 of the Negotiable Instruments Act 
precludes the court from granting a higher rate of interest than 
6 per cent., notwithstanding that an agreement was entered into 
for the payment of such higher interest. We are unable to 
take this view of the law. We think that section 80 must be 
interpreted as applying to cases in which the rate of interest is 
not specified in an instrument and there is no collateral contract 
regulating the rate of interest. In this case there was proved 
by clear evidence a collateral agreement for the payment of 
interest at the higher rate. W^e are of opinion therefore that 
this section has no operation. We accordingly think that there 
is no substance in the only point which has been argued before us 
in this appeal and that the appeal must fail. We therefore 
dismiss it with costs.^^ 

On this appeal, which was heard exparte^ 

A, M, Dunne for the appellant contended that a higher rate 
of interest than 6 per cent, was precluded by seelion 80 of the 
Negotiable Instruments, Act (XXVI of 1881) no rate of interest- 
having been specified in the hundis in accordance with a custom 
which was not disputed. The interpretation put on the section 
by the Courts below really added a clause to it which it did not 
contain, namely unless there is a contract to the contrary/^ 
It was submitted that the agreement alleged in this case was not 
admissible under section 92 of the Evidence Act, The case cited- 
by - the Iligh Court was not applicable, it having 'been deoi<Jed*- 


Ghawskxam 

LAXrjr 


Ham 

Nabaiw. 



86 -TOB.raBIiH liAW EEPOBTSj [VOL. XXIX« 

before the Negotiable' lEstmmeB.ts Act was passed. Befereae© 
was also made to sections 1 and 79 of tlie Negotiable lostramentB 
Act and to the Interest Act (XXXII of 1839). 

1906, Novemher Isi—The judgment of their Lordships was 
delivered by Sir Arthur Wilsoh 

The suit out of which this appeal arises was brought upon vsix 
hundis drawn by the defendant (appellant) upon himself in favour 
of the plaintiff (respondent). The hundis were silent as to interest } 
but there was a collateral agreement, embodied in written docu- 
ments, that the hundis should bear interest at a rate equivalent 
to 80 per cent, per annum. And it has been held that the 
dealing with interest by a collateral agreement, and not on the 
face of the hundis^ was in accordance with the custom prevailing 
in the district, and amongst the class, affected by this suit. 

The contention of the appellant was that, notwithstanding 
the agreement of the parties, the respondent's right to interest 
was restricted to 6 per cent, by section 80 of the Negotiable 
Instruments Act, XXVI of 1881. Both the Courts in India 
rejected this contention, and, their Lordships think, rightly. ^ 

The section says : — 

“ When no rate of interest is specified in the instrnme^nt, interest on 
the amount due thereon shall, except in eases provided for by the Code of 
Civil Procedure, section 532, be calculated at the rate of six per centum per 
annum, from the date at which the same ought to have been paid by the party 
charged until tender or realization of the amount due thereon, or until such 
date after the institution of a suit to recoTer such amount as the Court 
directs" 

** JEx'jp^lanaiiom-'-^'h.&n the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time 
that he receives notice of the dishonour.” 

lu 1855, by Act XXYIII of that year, the usury laws 
previously in force were repealed, and the general rule was kid 
down that ‘^^in any suit in which interest is recoverable, the 
amount shall be adjudged or decreed by the Court at the rate (if 
any) agreed upon by the pai'ties.^^ Section 80 of the Negotiable 
Instruments Act does not purport to deprive those dealing with 
such instruments of the freedom of contract possessed by other 
contracting parties. It purports to confer a right to interest, not 
to take aw^'ay such a right otherwise existing. When a plaintiff 
has to rely upon the aection as the ground of his claim to interest^ 
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no doubt tlie terms of the section must be followed. But to read 
tbe section as depriving him of a contractual right of interest 
would be to read into it something which it does not say, and 
which cannot reasonably be implied from its language. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The respondent not having 
appeared, there will be no order as to costs. 

Appeal dismissed. 

Solicitors for the appellant — Price, & Mewbwrn. 

J. V. w. 
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Before 8%r JoJm Btante^i Knight^ Chief Justice^ and Mr, Justice 
Sir Greorge Kms}, 

AWADH SARJU PBASAD SINGH (Plaisttisp) SITA BAM SINGH 

A^rB OTHEES (DEEBirBA^rTS).^^: " 

Bindu law“-^ Joint BCindu fanvllg'^Bartitiotir^Bartition deed giving certain 
advantages to minor memler of family — Might of person so lenefited to sue 
on deed^Act Uo* I of 1877 (Specific Belief Act) ^ section 2$(c J, 

By a deed of partition executed by tlie adult members of a joint Hindu 
family it was agreed that a certain minor member of the family, represented 
in the execution of the deed by his father, should receive a certain share in a 
particular village by right of primogeniture,” and the agreement further 
recited that the member in question had been put | into possession of the share 
allotted to him. It was further agreed that, inasmuch as the property thus 
dealt with was subject to two mortgages, the other members of the family 
would be responsible for the payment of the mortgage debts and would 
indemnify the recipient of the mortgaged property in case of proceedings 
being taken against such property for satisfaction of the mortgage debts. 

JECeld^ on suit by the minor (after attaining majority) to compel reim- 
bursement by the other members of the family, that the parfeitiou deed was 
enforceable in favour of the plaintiff, just as much as, if just and equitable, 
it would have been binding upon him, and that the plaintiff was entitled to 
sue for any benefit which the deed purported to secure to him. Annamali 
Cheity v. Murugasa Chetfy (1) and Gfandy v, Candy (2) referred to, 

Meld also, on a construction of the partition deed that the plaintiff was 
also entitled to sue having regard to the terms of section 23 (c) of the Specific 
Belief Act, 1877, 


Second Appeal No. 371 of 1903, from a decree of B. Marshall, Esq», 
District Judge of Gha 2 ;ipnr, dated the 27th of January 1903, reversing a decrejs 
of Mauivi Syed Muhammad Tajammul Husain, Subordinate Judge of Ghazi- 
pur, dated the 12th of September 1904. 

. , ’ , ' (1), ClSOp) B. B.,. 30 B A.,, m. ' 
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The facts o£ this case are fully stated, in the judgmeDt of the 
Goui't. 

Manlvi Mthammad Ishaq, for the appellant. 

Munshi OoUnd Prasad and Balm Durga Charan Banerji, 
for th e respondents, 

Staxlee, C. J., and Knox, J.— This is an appeal against a 
decree of the District Judge of Ghaapur, reversing the decision 
of the Court of first instance and dismissing the plaintiff’s claim, 
and arises under the following circumstances. The plaintiff is a 
great-grandson of one Baij Nath Singh who died a number of 
years ago possessed of considerable property. He had two sons, 
namely. Earn Narain Singh and the defendant Earn Prasad Singh. 
The parties to the suit are his descendants. Before the execution 
of the agreement of the 27th of March 1888, to which we shall 
presently refer, the members of the family of Baij Nath Singh 
were undivided and joint, but owing to dissensions amongst them 
it was determined to have a partition of the joint family property. 
Accordingly an agreement was entered into, of date the 27th of 
March 1888, between the adult members of the two branches, 
namely, Earn Pra=ad Singh and his sons Ajudhia Prasad Singh 
and Sita Earn Singh, of the one part, and Earn Pargash Singh and 
Dwarka Prasad Singh, the sons of Earn Narain Singh, who was 
then dead, of the other part. It is recited in this agreement that 
the parties were equal sharers in a number of villages, the names 
of which are given, but that in certain other villages the names 
of the parties were entered in the jamabandis in respect* of the 
zamindari and oultivatory rights, “contrary to facts and the shares 
entered in the pattidari khewat.” It was then agreed between the 
parties that they should give the whole of an 8 anna 5 pie 15 kant 
6 jau 41-|- til share in a village, named Gauritar, as also an 8 kant 
4 jau 6 til share in the same village, which had formerly belonged 
to one Tilhar Eai, to the plaintiff Awadh Sarju Prasad Singh, 
and it is recited that this agreement was carried out and that the 
plaintiff was put in possession of the same. ""In the document it is 
stated that this village was given to him “ by right of primogeni- 
ture.” He is the eldest son of Earn Pargash Singh, son of Earn 
Narain Singh, who was the eldest son of Baij Nath Singh. Then 
foEo:^vs a recital that the share in this village jointly with two 
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other villages had been hypothecated to Dayal Pande and Sheo- 
lojak Pande under two hypothecation bonds, one executed by the 
first parties to the agreement and the other by the second parties 
respectively on the 24th of November 1884, and that the execu- 
tants were liable to pay the amount of their respective bonds. 
Then follows a provision that “this property (that is, the village 
of Gauritar) shall be considered free from the said debt as well as 
every sort of debt due by us (that is, the executants). If the 
said property be jeopardised on account of the said amount due 
under the hypothecation bonds executed either by the first or the 
second parties, Babu Awadh Sai’ju Prasad Singh aforesaid or his 
guardian will have power to recover the money from the person 
and property of that party in a proper way to the extent of the 
injury done, i.e., the party on account of whose debt secured by 
the bond executed by him the property iu the said Gauritar shall 
be jeopardised will be liable to pay Es. 1,250. If the property 
be jeopardised on account of the amount due under the bonds 
executed by each of the parties, each of them will be liable to 
;^ay Es. 1,260.^’ The remaining villages were then divided 
between the two parties to the agreement in equal shares. No 
reference is made to any disputes between tbe parties in regard 
to the joint properties in the earlier part of this agreement, but 
from a passage which occurs at the end of it we gather that there 
were disputes pending. The passage is as follows : — “ Now 
there remains no sort of dispute between the parties. The 
settlement has been made after understanding the account up to 
1295 Easli.’’ The executants of the agreement failed to pay the 
mortgage debts due to Dayal Pande and Sheolojak Pande, and 
inconsequence two suits were instituted by the mortgagees to 
enforce payment of the mortgaged debts by sale of the mortgaged 
property, and the shares in Gauritar which had been settled upon 
the plaintiff w'ere sold by auction on the 28th of November 1898. 
Of the defendants’ share in that village a 4 anna share bad 
been mortgaged by them to the mortgagees. This left a 3 
pie 2 kant and 23| til share unincumbered. The plaintiff 
instituted the present suit against the defendants to recover the 
loss which he had sustained by reason of tlie sale of the 4 anna 
share.', , • , ' . ... .r'cs 
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The Court of first instance decreed the claim, holding ttiac tne 
agreement forming the basis of the suit was a family arrange- 
ment and was binding upon all the members of the family. 

The learned Subordinate Judge further held that the agree- 
ment fell within the purview of the last portion of clause (c) of 
section 23 of the Specific Relief Act, and that according to it the 
plaintiff, although not a party to the agreement, being bene- 
ficially entitled under it, was entitled to sue under that section. 
Upon appeal the learned Distiict Judge held that the agreement 
was not a compromise of doubtful rights,’’ and therefore did 
not come within the meaning of that section, and that he was 
therefore “ 

accordingly dismissed the plaintiif’s claim 
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It appears to us that 
tbe decision of the learned District Judge is erroneous, and for 
these reasons. The agreement of the 27th of March 1888 was not 
so much a compromise of doubtful rights between members of a 
family as an agreement entered into by tlie adult members of a 
joint Hindu family for the partition of the joint family property. 
It is settled law that a partition so made during the minority of 
members of a joint family will be valid, and if just and reasonable 
will bind the minor members of the family. Of course the intere>sts 
of minors must be regarded. A minor on attaining full age may 
sue to have a partition set aside on the ground that the same was 
fraudulent or prejudicial to his interests. But if the partition be 
just and equitable it will be binding on him. In this case the 
plaintiff was represented in the transaction by his father and 
natural guardian Earn Pargash Singh, and the partition has been 
acted upon and the property the subject of it, except the village 
Gauritar, enjoyed in accordance with the rights of the parties as 
declared in the agreement. Now if a partition so effected is 
binding upon a minor, it seems to follow that the minor must 
have the correlative right of enforcing his claims under the parti- 
tion. The plaintiff was, it seems to us, somewhat in the position 
of a eestni qm trust for whom, in satisfaction of his interest in 
the Joint family property, provision was made by the partition. 

The rule of the common law that a person who is not a party 
to a contract cannot bring a suit on foot if it is not universal, as 
was poinied,put,lby our brothers Blair and Banerji in their order of 
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remand of the 4th of May 1904. In that order several exceptions 
to the rule are referred to. At the date of the execution of the 
agreement in question the position of the parties was this: — The 
parties to the agreement were the adult and managing members 
of the two branches of the joint family, one of them, the father of 
the plaintiff, being his natural guardian. As a member of the 
family the plaintiff was beneficially entitled to his share in the 
Joint family property. In the recent case of Annamali Ohetty 
Y. Ilurugasa Ohetty (1) their Lordships of the Privy Council 
defined the position of the manager of a Joint family in regard to 
a member of that family as follows ; — Such a person is not the 
agent of the members of the family so as to make them liable to 
be sued as if they were the principals of the manager. The 
relation of such person is not that of principal or agent, or of 
partners, it is much more like that of trustee and cest'wi que 
trust^^ In this view the relation existing between the plaintiff 
and the manager or managers who were parties to the partition 
Would be akin to that of cestui que ifust and trustee. The case 
jof Gandy v. Gandy (2) is instructive. The facts of that case 
were as follows. By a deed of separation between husband and 
wife, the husband covenanted with trustees to pay them an 
annuity for the use of the wife and two elder daughters and 
also the expenses of the maintenance and education of two 
younger daughters upon certain conditions. On one of the 
younger daughters attaining the age of 16 the husband refused 
any longer to maintain her ; w^hereiipon she brought an action 
by her next friend against the husband and the trustees of 
the separation deed to enforce the husband’s covenant. The 
trustees refused to be Joined as plaintiffs. Bacon, V.C., gave 
a Judgment for enforcing the covenant, ‘ but upon appeal it 
was held that upon the construction of the deed the plaintiff was 
not in the position of cestui que trust under the covenant so as 
to entitle her to maintain the action, but liberty was given to her 
to amend the writ by adding the trustees, the wife and the other 
daughters, or any of them, as plaintiffs. The trustees refused to 
Join as co-plaintiffs and the statement of claim was amended by 
making tie wife a co-^plaintiff. It was held that the wife had 

. . (1) (1903) h, B., 80 I. A., m (g) (18S5) 67.’ ' 


'* >.t<‘ ‘ J ' ^ v'' f 


- 



such, au iuierest as entitled her to sue in equity ior the euiorce-' 
ment of the covenant. In the course of bis judgment Cotton, 
L, J., observed as follows : — Now of course as a general rule a 
contract cannot be enforced except by a party to the contract ; 
and either of two persons contracting together can sue the other, 
if the other is guilty of a breach of, or does not perform the obli- 
gations of, that contract. But a third person— -a person who is 
not a party to the contract — cannot do so. That rule, however, is 
subject to this exception : if the contract, although in form it is 
with A, is intended to secure a benefit to B, so that B is entitled 
to say that he has a beneficial right as cestui que trust under that 
contract, then B would in a Court of Equity be allowed to insist 
upon and enforce the contract.’^ Later on he said : — I think what 
W'e have to consider is this — whether these tW'O trustees, who are 
defendants, did enter into this contract so as to give to these 
infant children a beneficial right to the consequences of the 
covenant being performed. He held that that was not so, that 
the deed was a separation deed and that the parties whose rights 
had to be provided for were the husband and wife, Bowen, L. J.J 
observed that whatever may have been the common law doctrine, 
if the true intent and the true efiect of this deed w’^as to give to 
the children a beneficial right under it, that is to say to give them 
a right to have these covenants performed and to call upon the 
trustees to protect their rights and interest under it, then the 
children would be outside the common law doctrine and would, 
in a Court of Equity, be allowed to enforce their rights under 
the deed. But the whole application of that doctrine of course 
depends upon its being made out that, upon the true con- 
struction of this deed, it was a deed which gave the children such 
a beneficial right.^^ It was ultimately held in that case that the 
wife had such an interest as entitled her to sue, the deed being 
an agreement between her and her husband, and the trustees 
being introduced on her behalf in order to get over the difficulty 
that the husband and the wife could not at law sue each other, 
so that the trustees were to be considered trustees for the wife, 
and if they refused to sue, she could sue in equity. Now in that 
case the daughter was, not in the position of a cestui qm trust 
under the covenant, but the wife was in that position. Therefore it 
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was held that the wife conld sue upon the covenant. In the case 
before us the true intent and meaning of the deed of agreement 
of the 27th of March 1888 was, we think, to give to the plaintiff 
a beneficial right under it, that is, a right to have the enjyoment 
of the village which was allotted to him free from incumbrance, 
or in the alternative in lieu of the village to obtain payment of 
the sums covenanted to be paid. For these reasons we think 
that the suit was maintainable and that the decree of the lower 
appellate Court cannot be supported. 

We may add that if the agreement was not enforceable 
by the plaintiff as a binding agreement entered into by the adult 
members of a joint family for the partition of the joint family 
property, it would, we-are disposed to think, be enforceable under 
the provisions of section 23 of the Specific Relief A.ct as being a 
compromise of doubtful rights between members of the same 
family under which the plaintiff was beneficially entitled. It is 
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before Sir John Stanley ^ Knight^ CJdef JmtioOi md Mr, Jmiioe llmtomjeeo, 
BALBHADBAB FAHBE (BCTisroAKT) -??. BASBEO'PANDl (PiAiBrTOTi)^ 
Suit for damages for false imjpriso7iment-^Oaus€ of aetion — Defendant 
not the actual prosecutor — Suit not maintainable, 

A having been badly beaten was carried to a police station_, where 
he named X and others as the persons who had attacked him* The police, 
after making the nsnal investigation, arrested the persons named by A and 
sent them before a Magistrate, who committed them all to the Court of 
Session, The result of the trial was that the accused were all acquitted. 
Meld that no suit for damages for false imprisonment would under these 
circumstances lie against A, Narasinga Moto v* Muthaga Dillai (1) 
followed. 

In this case the plaintiff Basdeo Pande sned his half-brother 
Balbhaddar for damages alleging that on the 22nd April 1903 
the defendant had made a false report against him at the Gopi» 
ganj police station in the district of Mirzapur^ and that in conse- 
quence of this report the plaintiff had on the 23rd April been 
taken into custody and kept in custody until the 23rd of July 
1903. He claimed damages to the extent of Rs. 832-8. In 
fact the defendant had been assaulted severely on the 22nd of 
April 1903 ; had been carried to the Gopigan j police station, and 
there had named the plaintiff and others as his assailants. The 
police made inquiries and arrested the plaintiff* and the others 
who were named by the defendant as participators in the assault 
upon him. These persons were placed before the Sub-Divisional 
Magistrate, who, after a preliminary inquiry, committed them to 
the Court of Session, The Court of Session, however, acquitted all 
the accused. In this suit the court of first instance (Subordinate 
Judge of Mirzapur) decreed the plaintiff^s claim in full, and on 
appeal this decree was upheld by the District Judge. The 
defendant thereupon appealed to the High Court. 

Dr. Satish Ohandra Barter for whom Babu Lalit Mohan 
Banerji^ for the appellant. 

Mr. M, R Agarwala^ for the respondent* 

Stahley^ OJ.,' and Etjstomjeb, J.—This appeal must 
be allowed. The suit is one for damages for alleged false 

•Second Appeal No, 363 of 1905, from a decree of Syod Muhammad Ali, 
District J'udge of Mirzapur, dated the 24tli of January 1905, confirming 
a decree of Shah Amjad Uilah, Subordinate Judge of Mirzapur, dated the 11th 
of October 1904. . ■ ■ . x ^ , 

{!) JI902) I, L. B.. 26 Mad., 362. 



imprisonment and was brought under the following eirciimstan- 
ees:— The defendant appellant Balbliaddar was badly beaten 
by some pcivon or persons on tlie 22nd of April 1903. He was 
carried to the police station at Gopiganj and there reported tlie 
ciroiimstanoes of the occiuTonce and named the plaintiff and other's 
as being the perpetrators of the assault upon him. The police 
made the usual inciuiries and arrested the plaintiff and the others 
who were named along with him as participators in the assault, and 
^3ent them up to the Sub-Divisional Magistrate, who, after holding 
a preliminary inquiry, committed them all for trial to the Court of 
Session. The result of the trial was that all the accused were 
acquitted. This suit was then instituted to recov'er damages for 
false imprisonment. The imprisonment extended from 23rd of 
April to the 23rd of July 1903. Both the lower Courts have decreed 
the plaintiff’s claim and awarded to him the very substantial sum of 
Es. 832-8. From these decrees the present appeal has been preferred, 
the ground of appeal being that there having been an investigation 
by the polioe, and the arrest having been the result of that inves- 
tigation, the suit against the appellant did not lie. We are of 
opinion that this ground of appeal is well founded. It would be 
a serious thing in a ca^^e in which a person who was assaulted, as 
was the plaintiff in this case, forthwith gave information to the 
police of what had occurred, and the police acting upon that in- 
formation held an inquiry which resulted in a criminal prosecu- 
tion, if under such circumstances the informant should be held 
liable to be sued in a Civil Court for damages for fake imprison- 
ment. We think that the decision of a Bench of the Madras 
High Court in the case of Warasing^ Row v. Muthaya Filial 
(1) is correct. The facta of that ca-e were very similar to the 
facts of the case before us. In that case the principal defendant 
gave information to the police that the plaintiff had illegally 
broken open the outer door of his house with intent to attach his 
property for arrears of kist. The station-house officer then held 
an inve>tigation and subsequently charged the plaintiff before a 
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only person who can be sued in an action for malicions 
prosecution is the person who prosecute^* In this case, though 
the first defendaut may have instituted criminal prooeediiigs 
before the police, he certainly did not proseeuto the plaintiff. He 
merely ga¥o information to the police, and the police, after 
investigation, appear to have thought fit to prosecute the plaintiff. 
The first defendant is not responsible for their acts.^^ We agree 
in this statement of the law. The present claim is for damages 
for false imprisonment. If a party is not liable for damages for 
malicious prosecution under the circumstances indicated above, 
it is difficult to see how he could be held liable for damages for 
false imprisonment. We allow^ the appeal, set aside the decrees 
of both the lower Courts, and dismiss the suit of the plaintiff 'with 
costs in all Courts. 

A^jpeal decreed. 
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REVISIONAL CRIMINAL, 


JBefure Mr, Justice Sir George Knox, 

EMPEROR D. ISHKJ.* 

AciUo, X.LV of (Indian Feiial CodeJ, eeotiau 4i66 — Lurhing liouse^tres^ 
^ass hg night--- Intention’-- Bur don of proof . 

Tlie accused was found inside the house of the complainant at midnight, 
and his presence was discovered by the wife of the complainant crying out 
that a thief was taking a^gay her hausli. The>vidence of the complainant clear- 
ly showed that the accused was not there with the consent, or at the invitation 
or for the pleasure of the complainant. Eeld that the accused was properly 
convicted under section 456 of the Indian Penal Code, it being for him to show 
that his intention was under the circumstances innocent. Brij Ban v. 
Queen-JBmpress (1) distinguished. Balmalund Bam v. Ghansamram (2) 
followed. 

In this ease one Ishri was tried by a Magistrate of the first 
class for an offence under soction 457 of the Indian. Penal Code, 
,tbe alleged offence being theft. The Magistrate found that the 
lurking house-trespass by night was proved, but that the offence 
which the acoused intended to commit was probably not theft. 
The accused pleaded an alibi ; the evidence as to this, however, 
was not believed. The Magistrate convicted the accused under 
-Ciiffliaal Bevision No. 845 of 1906. ^ 

(1) (1896) 1,1). B„ 19 All./ 74, (2) (1894) I. L, E., 22 Calc.. 391. 
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section 466'nEcl sentenced him to six months^' rigoims imprison- 
meot. Ishri appealed to die District Judge, who confirmed the ““ 
conviction, but reduced the sentence to one of three months^ 
rigorous imprisonment. The convict then applied to the High 
Court in revision, his main plea heiog that the facts found by the 
Magistrate were not such as would support a conviction under 
section 456 of the Indian Penal Code. 

Mr. A, II. 0. Hamilton^ for the applicant, 

Tl:e Ofiieiating Assistant Government Advocate (Mr. R. Mai- 
for the Crown. 

Knox, J. — The accused, Ishri^ has been convicted of an 
offen( 3 e undersection 458 of the Indian Penal Code,. I am asked 
to interfere in revision on the ground that the evidence for the 
prosecution does not prove that the accused was in the bouse with 
a criminal intent. Reliance is placed upon the case, Rry Basi 
V. The Queen Empress (1). The present case differs from Brij 
Basiw Queen-Empress in one very important point. In the 
case quoted the offence of which the accused was convicted was 
house-trespass wdth intent to commit adultery, Tlie husband was 
not called as a witness and did not appear as a witness, and the 
nephew who was the complainant and who was living in the 
house, was also not called as a witness. In the present case the 
husband was called as a witness and gave evidence at great 
length. He was cross-examined at considerable length also, and 
throughout the cross-examination the question was never asked 
him — Did not Ishri come into the house with your consent 
One thing is abundantly clear from his evidence that IshiPs pre- 
sence in bis house, namely ,^he complainants house at midnight was 
not with the consent, or at the invitation of or for the pleasure of the 
complainant. The case is a very simple one. The accused was 
found inside the house of the complainant at midnight, and his 
presence was discovered by the wife of the complainant crying out 
that a thief was taking away her hansli. This may have been 
conjecture on her part, but whatever the intent was with which 
the accused entered the house, the knowledge of that intent is 
specially within hisknowdedge, and if that intent was an innocent 
one, it was for him to say what it was, even iil do not go so far 

' . _ , (1) (1896) I. n. B,4I9 ■ r 
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as the IiidiaB Evidenee Act requires^ me to go, as the burden of 
proving it is on Mm. In Ms defence the accused set up an alibi. 
The learned counsel who appears for the accused strenuously con™ 
tended that inasmuch as the intention was an ingredient of an 
offence under seebion 456; it w^as for the prosecution to prove that 
the intention was a criminal one. In other ^vords; if the 
owner of a house wakes up at midnight and finds a person inside the 
house and if he is not able to prove that he came there with a 
criminal intent and that man denies that he came to the house, 
it is siill for the owner to prove that that intent was a criminal 
one. I fully agree with what has been laid down by the Judges 
of the Calcutta High Court in a precisely similar case — iSaZma™ 
hund Ram v. Ghansamram (1) — and it is not for the first time 
in this Court that I have laid down the same. The learned Judges 
say, vide page 407: — We were told that this did not prove any 
intention, though it might raise a suspicion of the intention 
being guilty. But wdiat is the meaning of proof as defined 
in the Evidence Act, ^vhich is the law of the land ? By 
section 3 of the Act ^ a fact is said to be proved, when 
after considering the matters before it, the Court either 
believes it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances of 
the particular case, to act upon the supposition that it exists,^ 
That is the definition w=^hich the Legislature has laid down for 
our guidance as to when a fact is said to be proved. We may 
add that it is only the embodiment of a sound rule of common 
sense : and applying this definition and this rule of common sense 
to this case, we feel bound to say that a^guilty intention is proved 
in this caie and that it must have been some one of those men- 
tioned in section 441 of the Indian Penal Code, though it is not 
easy to say precisely which of those it was.'^ The petition fails, 
and I dismiss it. 

(1> (1894) I. L, 11., 22 Calc., 391, 
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Def(-)^e JjT;’. Justice Aikni'Di 

Ciill'Dr ANL OTUPiLS (PXATXTIPTS’’' V, KTJNWAIt SEN" A57D OTIIJiBS 
(Defeni^a^tts). ^ 

Aet No. X of 1873 (TuMrai Oaihs Aot J, section 9^^ Agreement to he hound ly 
statement: on oath of s^iecifix^A i^ersoiy^Bticli agreement not revocable 
esscept for special cause. 

Wliere a party to a suit has made either a reference to arbitration or a 
reference to the oath of a witness such as is provided for by section 9 of the 
Indian Oaths Act, 1873, he should not be'allowed arbitrarily to withdraw from 
the refereiu'e. LeTcliraj Singh v. JDiilhma Knar (1) and Mam Xaram Singh v* 
Mahu Singh (2) referred to. 

This was a suit for possession of a plot of sir land. In tlie 
Court of first instance the parties stated that they had agreed to 
abide by the. statement on oath of one Sobha Earn. Sobha Earn 
was summoned, and he stated that the plaintiffs had never been 
in possession of the land for 16 years and that one of the 
defendants, Sarnam, was in possession. In accordance with 
this statement the suit was dismissed. Before Sobha Ram^s 
evidence w^as recorded the plaintiffs had attempted to resile from 
their agreement upon the ground that Sobha Ram had colluded 
with the opposite side ; and they again raised the point in 
appeal. The Additional District Judge, however, held that the 
appellants could not be allowed to withdraw their consent to 
the reference and dismissed the appeal. There was in fact no 
evidence whatever to suggest that the referee had colluded with 
the defendants. The plaintiffs thereupon appealed to the High 
Court. 

Dr. Tej Bahadur Bapru (for whom Munshi Brij Narain 
Ourtu)^ for the appellants. 

The Hon^ble Pandit Madan Mohan Malaviya (for whom 
Munshi Isw it Bar an for the respondents. 

AiKMA:sr, J. — In this case the parties to the suit put in a 
Joint application stating that tliey had agreed that the case should 
be decided according lo what a certain pei^son named Sobha Ram 

^ Second Appeal 847 of 1905, from a decree of J. H. Cuming, Esq., 
Additional Judge of AUgarli, <latod the 21st of December 1904, confirming a 
dcoreo of Munshi ChajjuMal, Munsif of Etab, dated the 16tii of June 1904. 

(1) (1880) I. L. E,, 4 All., 302. (2) (1895) I. H E., 16 AiW 46 at . 
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should state on oath. The learned Munsif acoardingly issued a 
summons to Sobha Ram, When he appearedj the plaintiffs, who 
are appellants here, made certain allegations of collusion against 
Sobha Ram and asked to be allowed to withdraw from the refer- 
ence. The learned Munsif refused to allow them to withdraw, 
and as -Sobha Ram stated that the plaintiffs had not been in 
possession of ihe land in dispute for 16 years, and that the defend- 
ants had been in possession, he dismissed the suit. The decision 
of the Munsif w" as affirmed on appeal by the learned Additional 
Judge of Aligarh. The plaintiffs come here in second appeal. 
In my judgment the Court below was right. In my opinion 
when a party to a suit has made a reference of this kind, wdiether 
it be considered to be a reference to arbitration or a reference to 
the oath of a witness, such as is referred to in section 9 of the 
Indian Oaths Act, 1878, he should not be allowed arbitrarily to 
withdraw from the reference. In this case the plaintiffs 
produced no evidence whatever to support their allegation that 
the referee had colluded -with the opposite party. I agree with 
what was said by Stuart, C.J., in Lekhraj SiTigh Y-Bulkma 
Kioar (1). I would also refer to what is said in the case of Mam 
Narain Singh v. Bahn Singh (2). For the above rea>sons I am 
of opinion that this appeal must fail and I dismiss it with 


Appeal dismissed. 

[Of. also Bansidhar v. Sltal Prasadj snpra^ p. 13. — Ed,] 


Before Sir Jolm Sta7iley3 Kmglit, Chief Jusiice^anJ Mr, Jmile'e Busfomjee* 
KAMJI MAL AXB AFOTHEB (Debe^ba^'ts) < d . CHHOTE LAL (Fbaiki’ief) 
AKB BANDHU LAL (Defbhbant). 

Act No. Ill 1877 (Indian Begist ration Act ), section lI‘-^Megisfr.aiion-^ 
Division of a mortgage mfo two to escape registration^ 

DCeld that there is nothing in the Eegistration Aet to render illegal the 
division of what was apparently one mortgage transaction relative to a loan 
of Bs. 198 into two mortgages of even date each for Bs. 99. 


• Second Appeal Ho* 729 of 1905, from a decree of Babu Prag I)as, Sub- 
ordinate Judge of Bareilly, dated the 27th of February 1905, reversing a decree 
of Babu Prithwi Hath> Munsif of Aonla-Faridpur, dated the 12t'h of Decem- 
ber 1904. 


;(i) (1§80) , I. U: B.,, i AlU, 802. ' (2) ; (1895) I L. B., IS All, 46, at p* 49. 
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The facts of tliis case are as follows : — 

The plaintiff Chliote Lai at an auction sale in ■ execution of a 
decree held by one Earn Narain against Bandha Lai purchased a 
certain house. Subsequently to this purchase one Baosidhar sued 
for the sale of the house in satisfaction of two mortgage-deeds 
held by him. Banadhar obtained a decree and the house was 
put up for sale. 'When Bansidhar applied for execution of his 
decree; application was made by one Giikaii Lai for notification 
of his lien under two unregistered mortgage-deedS; each for 
Rs. 99 executed on the same day by Bandhu Lai; and this 
application; though objected to by the plaintiff; was allowed. 
The plaintiff then instituted the present suit, in which he prayed 
for a declaration that the two mortgage-deeds held by Gulzari 
Lai might be declared fictitious and collusive and not binding on 
the property purchased by him. The Court of first instance 
(Munsif of Bareilly) dismissed the suit. On appeal; however; 
the Subordinate Judge held that the two mortgage-deeds in suit 
formed one and the same transaction by which a sum of Rs. 198 
had been borrowed by the mortgagor from the mortgagee; and 
that the transaction should have been embodied in one deed of 
the value of Rs. 198. If this had been the ease; the deed would 
have required registration. On this reasoning the Court held 
that the deeds were inadmissible for want of registration; and 
accordingly allowed the appeal and decreed the plaintiffs claim. 
Against this decree the sons of Gulzari Lai; who had since died; 
appealed to the High Court. 

Babii Jogindro Nath Ohaudhri (for whom Babu 8arat 
Chandra Ohciudhri)^ for the appellants. 

Dr. Satish Chandra Banerji (for whom Babu 8ital Frasad 
Ghose)^ for the respondents, 

StahleV; G.J.; and RustOMJEE; J.“TJie plaintiff respondent 
^vas the auction purchaser of a house. Subsequently to his 
purchase it was sold in execution of a decree enforcing a mortgage 
created by two unregistered bonds of different dates. When the 
property w’^as put up for sale; the defendant; who had two mortgage 
bonds of the value of Rs. 99 each of even date (the 22nd of 
November 1899) applied that his lien may be proclaimed. The 
plaintiffnbjected; but Hb ob|ections'’wer-e 'disaffisaed*.- ;He ^hm 
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brought the proseol suit iiBcler section 283 of the Code of, Civil 
Procedure, The Court of in^taiice dismissed the suit. An 
appeal ivas preferred to the District Jitdge-’s Court, and was decided 
by the Subordinate Judge. He held that as the two mortgage 
deeds formed portions of one and the same transaction by which 
a sum of E.S* 198 had been borrowed by the mortgagor from the 
mortgagee, the transaction should have been embodied in one 
deed of tb© value of Ils. 198. This would have necessitated the 
deed being legi.-tered. By thus securing the loan through two 
separate deeds the defendants avoided the expenses he would 
have had to incur under the Eegistration Act. He therefore held 
that the two deeds w’ere invalid and hence he decreed the appeal 
and the plaintiff^s claim, awarding him costs in both fbe Courts. 

Before us the same point is raised in this second appeal, and 
it is urged that no fraud w^as committed in the transacuon through 
having embodied the amount of the loan in two separate deeds 
of the value of Rs. 09 each. W e agree with this view of the case. 
There is nothing in the Eegistration Act which forbids the splitting 
up of a transaction in this manner. We therefore allow this 
appeal and set aside the decree of the lower appellate Court. Since 
it decided this appeal on a preliminary point, wm remand it under 
section 562 of the Code of Civil Procedure for decision of the 
remaining points on their merits. Costs here and hitherto will 
abide the event. 

Appeal decreed and cause reynanded. 


1006 Before Mr* JnsUce Sir George Knox and Mr* JiisiicG Ailcman. 

SHI GOPAL OTums (Dbiexuaxi’s) AYJSSHA BEGAM axbakotheis 
' (pLAl3!?Tirrs), AKB KASIM ALI axi> ombbs (De.fbxdaxts),’* 

JPos session — Sail fvr possession lased on possessor g Hite of plaiutiffs^ 
predecessor — J'lainiiffs nei)er ihcniselres in possession-^ Cunso of miion* 
Musammab Wazir Jan, the owner of certain ssainindari property, died on 
tlio 18tli of BoeembCi* 188LL leaving no direct iicirs. After her death the 
property was talcen posBCSsion of hy the four nephews of Musainmafc Waiair 
dan^s dt’coased hushand. One of these nephews, Bisharat, died on the 7th of 
August 1890, whereupon the share of which lie had beon in possession was 
appropriated by Ins son Kasim to the exclusion of Kasim’s two sisters Ayeslia 

* Secoiid Appeal Ko, 197 of 1904 from a decree- of W« F, W. ‘Wells, Esq., 

, District Judge of Agra, dated the 14th of December 1903, conliimlnga decree 
. ’ y of BabhBaidya jTat’b Das, Muiasif of Agra, dated, the 23rd of Pebivury 1903# 
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Begam and Kudrat Begam, Wliile in Kasim^s possession the property, or 
part of it, was sold in execution of a decree against Kasim and purcliased by 
SM Go pal and others. On the 7th of August 1902, Kasim’s sisters sued to 
recover their shares of the property as heirs of Bisharat. 

Meld by Kkox, L (dissentiente Aikman, J.) that, inasmuch as the plaintiffs 
had never at any time been in possession of the property claimed by them, 
their suit would not lie. Aslber v. Whitloclc (1), Q-ohind Trasadv, Mohan Lai, 

(2), Wa-rayana Moio v, Lharmachar (3), JPaJdwan Singh v. Jdam JBharo$e (4), 
Smidar v. JParhati (5), and Ismail Ariff v. Mahomed Gliom (6), distinguished. 
Kodson ?. WaUer (7), and Miiicher v. Miitcher (8) referred to, 

Aikmait, Z.-— Contra, The plain tiff father Bisharat having held a 
possessory title — heritable and transferable — good as against all except the 
true owner, there was nothing to^prevent his heirs bringing the present suit. 
Wali Ahmad Khan Y. Aj^dhia Kand'H Gohind Mrasad y. Mohan Lai 
Asher Whitlock {1), Loed, Frit chard Janncey (IQ), Fahlwan Singh 
V. Mam M arose (4), jBahi Mam v. Fanke Behari Lai (11), Marayana Mow v. 
Mharmachar (3) and Smdar v, Farlati (5) referred to. 

This was a suit to recover possession of certain immovable 
property, and arose out of the following facts. The property in 
suit originally belonged to one Musammat Wazir Jan, who 
died on the 18th of December 1889, leaving no direct heirs. 
Possession of the property was on her death taken without any 
legal title to the same by the four nephews of her deceased 
husband. One of these nephews, Bisharat, was the father of the 
plaintiffs respondents Ayesha Begam and Kudrat Begam, 
Bisharat died on the 7th of August 1890. His share of the 
property mentioned above was taken possession of by his son 
Kasim Ali to the exclusion of his Kasim^s) sisters, the 
plaintiffs. The appellants Shi Gopal and others got a decree 
against Kasim and purchased the property in 1901. The suit out of 
w'hich this appeal arises was brought by Bisbarat^s two daughters 
against their brother Kasim and the auction purchasers to recover 
the share of the property which they claim by right of inheritance 
from their father Bisharat. They obtained a decree from the 
Court of first instance (Munsif of Agra) which was affirmed 
on appeal by the learned District Judge. The defendants, auction 
purchasers, appealed against this decree to the High Court. 

(1) (1865) L. E., 1. Q, B., 1. (6) (1893) I. L, B., 20 Calc., 834, 

(2) (mOl) I. L. E., 24 AH., 157. (7) (1872) L. E., 7 Kxeb., 56. 

(3) (1902) L L, K., 26 Mad., 514, (8) (1827) 7 B, and C.,399. - 

(4) (1904) I. L. E., 27 AH., 169. (9) (1891) I.L. E., 13 All., 537^ 

(5) (1889 ) I, L. B., 12 AIL, 61, (10) (1837) 8 G, and P., 99. 

■ • '(11) Weekly l!?ot0s,l9O6|,]E>. 184 V 
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Df* Sc^tish CJiMdm Banerji^ for tlie appellants. 

Mr. Ahdul Majid and tlie Hom^ble Pandit] Sundar Lal^ for 
tli6 respondents. 

Kkox^ J. — ^This second appeal arises out of a suit brought by 
two ladies who^ as daughters of one Bisharat Ali, laid an action 
in ejectment against certain persons^ purchasers of the property 
in dispute. These last named persons are in possession of that 
property under a sale-deed executed io their favour by one Kasim 
Ali, a son of the same Bisharat Ali. Kasim Ali was arrayed 
m co-defendant with his vendees. 

They also asked for mesne profits. 

Both the Courts below decreed the claim. The appellants, who 
are some out of the transferees from Kasim Ali, have come here in 
second appeal. They set out in their memorandum of appeal four 
pleas. The first and second were not pressed, but the third and 
fourth have been maintained, and we are indebted to the learned 
advocate who appeared for the appellants for a very able, elaborate 
and exhaustive argument on the remaining pleas. Before entering 
upon this argument it is better to set out the facts of the ease. 

The property in dispute was originally the property of one 
Musammat WazirJan. She died on the 18th of December 1889, 
leaving no direct heirs. The four nephews of her deceased 
husband took possession of this property without any legal title to 
the same. Part of this property was waqf property, but with 
this part of the property wa are not concerned in this second 
appeal. With the consent of the remaining nephews, one nephew, 
Bisharat Ali, was appointed manager of the waqf and recorded as 
owner of the property in dispute. Bisharat Ali died on the 7th of 
August 1890, and on August 9th, 1890, Kasim, son of Bisharat 
Ali, the present respondent, was in turn recorded as owner of the 
disputed property. The three nephews sued Kasim for partition. 
They obtained three-fourths of the property and the remaining 
fourth was left in the hands of Kasim. Kasim appears to have 
been considerably in debt. His property was brought to sale and 
purchased by the appellants. On the 7th of August 1902 the 
daughters of Bisharat Ali instituted the present suit against their 
brother Kasim and his transferees for the share in the property tg 
■ thej claim heirs of Bishare.t^4H? ' ' 
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If these facts have been correctly stated, the action which I 
have to consider is an action in ejectment laid by the heirs of a 
trespasser whose only title to the land was possession, heirs who at 
the highest had a right to possession, but have never entered upon 
possession, against transferees from a trespasser who are in 
possession and whose possession in their own persons and in the 
person of their transferors has been peaceable possession for 
twelve years all but two days. 

The contention on behalf of the appellants is that the appel- 
lants, inasmuch as they are transferees from Kasim, who was and 
has been in peaceable possession, are entitled to retain that 
possession against every one but the^^ rightful owner and they 
contend that the plaintiffs are not such rightful owners. Eeli- 
anee is placed upon the case of Asher v. Whitloclc (1) and the rule 
of law therein laid down that possession is good title against all 
but the true owner. 

The learned vakil for the respondents maintains that the 
doctrine contained in Asher v. Whitloch^ especially as it has been 
interpreted in Oohind Prdsad v. Moha^i Ldl (2), Ifccrayana 
Mow v, Dharmachar (S), Pahlwan Singh v. Mam Pharose 
(4), Swndar v. Parbati (6) and Ismail Ariff v* Mohamed 
Ohom (6), is entirely in favour of his clients. 

The point raised is by no means an easy one to decide, but 
after very careful consideration I have come to the conclusion 
that in the case now under consideration the possession of the 
appellants should prevail. The case before me differs, as I shall 
presently show, from all the cases cited by the respondents which 
I consider in this point, and it is a point fatal to the respondents^ 
claim, that in all these cases the person claiming to be rightful 
owner showed that he, or the person from whom he derived title, 
was in possession at the time when the trespasser entered upon 
possession. 

In Asher y. Whitloch Mary Ann Williamson from whom 
Asher derived title was in possession till February 1863. Whit** 
lock, the trespasser, entered upon the property in April 1861. In 
Gotfind Prasad v. Mohan Lal^ Balkishan, from whom Qovind 

(1) (186S) L. B., I, Q. B., 1. (4) (1904) I. li. 27 AIL, 169,, ; 

(2) a^Ol) I. L. B., 24 AIL, 167. (6) (1869) I. 12. AIL, 51. 
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Prasad derived title, was in possession Up to the 6tli September 

1895 and the trespasser through Musammat Gaura entered into iX)S“ 
session immediately upon the 6th September 1895. This case majj 
however^ be left out of consideration^ for Govind Prasad really 
succeeded upon good and valid title as next heir to the original 
rightful owner of the property, and the question which arises in 
this case did not as a matter of fact arise in that case. 

In Narayana Row v. DhaTmachar (I), Dharmachar through 
Jayachar was in possession up to 1898, and the trespasser entered 
into possession some time in 1897, either-himself or through the 
lessees whose lease expired in 1897. 

In Pahlwan Singh v. Mam Bharose (2), Rajkiinwar from 
whom Ram Bharose derived title was in possession up to 6tli 
June 1902, when she let Pahlwan Singh and Eodhan, the tres- 
passers, into possession. In Sundar v. Parbati (3), Sunclar was 
throughout in possession up to and after she brought her suit. In 
Ismail Ariff v. Mo/iameti (4), Ismail Ariff \Yas in 

possession up to and after he brought his suit. 

In all these cases then the plaintiffs who based their title 
upon possessory titles could show possession up to, if not after, 
the moment when trespass was committed by the persons against 
whom they sought to maintain their title. 

In the present case, while it cannot be questioned that Bisharat 
AH had such possession as conferred an interest which was 
•capable of being inherited by his daughters, the present appellants, 
it has not been shown that that right to -possession e7er matured 
into possession, and consequently it has not been shown that when 
Kasim Ali entered as a trespasser the ladies were in possession 
either directly or indirectly. 

It must not be overlooked that nowhere in the plaint do the 
appellants state that Kasim Ali held on their behalf or as trustees 
for them. This idea was apparently suggested by the issues which 
were struck by the Court of first instance. The judgment of Axe 
lower appellate Court on this point runs as follows — 

The question as to whether the plaintiffs received profits 
from their brothers need hardly be considered. The evidence that 


(1) (imy I, n. b., Maa., m, 
p) (1904) L U K, 27 All., 16a 


(S) (1889) I. L. B., 12 AIL, 51. 

(4) (1893) I. m B., 20 Oalo., 834. 


I'VV 

WSSiiil 








VOI^. XXIX.] AIXAHABi.1) SERIES. 0/ 

they did is doubtful, and I find that they have not proved such 
receipts. But they are entitled t > claim as the heirs of Bisharat,’’ 
This shows that the position, if ever taken up in sober earnest, 
was never established. The appellants, according to the learned 
Judge, succeed only on the bare title that they are the heirs of 
Bisharat Ali and have acquired his right as in posse.ssion to 
maintain that possession as against all but the rightful owner. 

This being the case, and that right to possession never having 
ripened into possession for a single moment, can they maintain 
an action of ejectment ? For they are out of posse-^sion, and before 
they succeed they must, as they realize in their plaint, eject the 
respondents. 

In Hodson v. Walker (1) that eminent lawyer Baron Martin 
observed in an action for ejectment that it is common learning 
that to maintain trespass to real property the plaintiff must have 
been in possession at the time the trespass was committed. The 
gist of the action is the injury to the possession, and the plaintiffs 
having the title will not enable him to maintain trespass : 1 
Chitty on Pleading, pp. 149 — 197 : Butcher v. Butcher (2).^^ 

In Cole on Ejectment it is pointed out (Ed. 1857, p. 218) 
that if a defendant is shown to be a mere wrongdoer, proof 
of prior possession and of the wrongful act of the defendant 
whereby the plaintiff^ was deprived of possession are sufficient 
jprinid facie evidence of title to maintain an action for ejectment. 
See also Butcher v. Butcher (2), where Lord Tenterden, O.J., 
held that if he who has the right to land entei’S and takes 
possession he may maintain trespass,’^ 

All that the appellants prove in this caise is that their father 
was in possession of this land before the respondents, and that 
they have a right to inherit from him, nothing more. They 
set up the presiimption of possession against the presumption which 
the respondents put forward — Possessio contra omnes mlet 
prwter eum cui jus sit possessionis — and the onus being upon 
them their case slnuld fail. The right to inherit coupled with 
their father’s possession lYOiild not avail against the rightful 
owmers, the heirs of Mnsammat Wazir Jan, if any came forward 
and established their title j should it be allowed to prevail against 
Cl) 1^. B,, 7 m. , (^) % B. m4 <?; 1390. , , , ' ^ '■ 
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Kasim Ali^ who entered upon the land when vacant and has held 
it for well nigh twelve years ? If on the other hand they could 
go further and prove that while they were in peaceable possession 
Kasim, Ali ejected them^ it %YOiild be very different. But this 
they have not done. If Bisharat Ali were alive and had remained 
out of possession, as his daughters have done, and had instituted 
this suit against Kasim Ali, he could not have obtained a decree. 
Is it not an anomaly that his daughters should obtain^that which 
he could not have obtained ? 

I would therefore decree the appeal, but as I have the misfor- 
tune to differ from my learned colleague, and Ms judgment is for 
affirming the decree appealed against, that decree must be affirm- 
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Aikmak, J. — The property which forms the subject matter 
of this second appeal belonged^ to one Musammat Wazir Jan, 
who died on the 18th of December 1889, leaving no direct heirs. 
Possession of the property was on her death taken by the four 
nephews of her deceased husband. One of these nephews Bisharat 
was the father of the plaintiffs respondents Ayesha Begam and 
Kudrat Begam. Bisharat died on the 7th of August 1890. His 
share of the property mentioned above was taken possession of 
by his son Kasim Ali to the exclusion of his (ie., Kasim^s^ 
sisters, the plaintiffs. The appellants got a decree against Kasim 
and purchased the property in 1901. The suit out of which this 
appeal arises was brought by Bisharat^s two daughters against 
their brother Kasim and ^the auction purchasers to recover the 
share of the property which they claim by right of inheritance 
from their father Bisharat. They obtained a decree from the Court 
of first instance which was affirmed on appeal by the learned 
District Judge. The defendants, auction purchasers, come here 
in second appeal. Several grounds are set forth in the memoran- 
dum of appeal, but the one ground urged and most ably argued 
by the learned advocate for the appellants is that, under the 
circumstances stated, the plaintiffs are not entitled to recover the 
property as heirs of their father Bisharat. I was much 
impressed by many of the arguments put forward by the 
appellants^ learned advocate, but in my opinion the appeal 
ca-nnot spopeed, m tho case is coy^^od by authority, It has 
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to V. Ajnikia KandM (1) that th. provisions ot soto 
9 oi the Specific Belief Act do not debar a person who has been 

oosted by a toespasser from immovable property to which he has 

merely a possessory title from bvinpng a amt in ejeotmera o 
his o^isoMory title after the lapse of sis months from *• la** «* 

of Gohmd Prasad v. Mohan Lai 
Chief Justice and Burkitt, J., that 
of land without title has an interest in 
:able and good against all the world 
hich, unless and until the 
,pahle of being disposed of by deed or 
the same way as it could be 
ipeachable.” In the case just 
oi Asher and wife v. Whit- 
) view taken by this 
In Asher ■<f. 'Whitloch it was 
V that where there are two trespassers the 
entitled to keep the land until the person 
•; did not find favour 
understood the learned advocate for th e 
appellants, his case was that as the plaintiffs had never them- 
selves been in possession they were not entitled to maintain a 

suit based on their father’s possessory title; but the facts of the 
caseof^sW v. Whitlooh are clearly against this propsition, 
as there a suit by the heir at law of the devisee of a testa or who 
had himself no good title to the land which he bequeathed w^ 
successful, the defendant not being able to show title in himsel 
and not having acquired any right by prescription although the 
heir at law had never been in possession. I wo^ also refei to 
the case of Doe d. Pritchard v. Jauncey (4). That was a suit 
in ejectment tried before Mr. Justice Cobridge and a jury at the 
Worcester Assizes in 1837. In summing up 

learned Judge says The father at the time of his death had 

occupied but seventeen years, and the learned counsel for the 
defendant has said that, as the father had not a good title then, 


his dispossession. In the ease 
{2) it was held by the learned 
^^9 pGrson in. possGSSion c* 
the property which is heri 
except the true owner, an interest w 
true owner interferes, is ca; 
will, or by execution sale, just in 
dealt with if the title were unim; 
cited reliance is placed on the case 
loch (3), which decision clearly supports the 
Court in the case just mentioned. ■ 
contended in argument t — 

one last in possession is t 

having title ejects him, but this argument 
with the Court. As I 
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from not having possessed twenty years^ the property would not 
descend to his heir^ but would go to his executor. That is not sOj 
for the moment the father had taken it^ if he died, it would (pro- 
vided the owner did not interfere) descend to bis son, The case 
in I, L. E-, 24 Allahabad^ was followed in Pahhoan Singh v. 
Bam Bharose (1.) and in Baba Ram v. Banhe Bihar-i Lai (2). 
The authorities on this point were coiiridered by the Madras 
High Court in Farayana Ram v. Bharmachar (3), where it 
was held that possession under the Indian as under the English 
law is good title against all but the true owner. There is a para- 
graph on page 518 of the judgment, the opening words of which, 
if taken by themselves^ would seem to support the appellants’ 
case. But to take those opening words by themselves would be 
to go against the case of Asher v. Whitloclc^ and when the para- 
graph is read as a whole it is clear that it is not in favour of the 
appellants* case. In the b >dy of that judgment the learned 
Judges of the Madras High Court say, at page 616 : — In the 
language of modern English authorities possession is good title 
against ail but the true owner, and a person in peaceable posses- 
sion of land has, as against every one but the true owuier, an 
interest capable of being inherited, devised or conveyed.^^ This 
in my judgment correctly represents the law as laid down by the 
authorities.. It is apparent from the judgment of Lord Watson 
in the case of S'andar v. Pa^rhati (4) that their Lordships of the 
Privy Council appi’oved of the doctrine laid down in Asher v. 
Whitlock, 

The case then stands thus. Bisharat, the plaintiffs’ father, had 
a possessory title which on his death passed to his heirs. His 
daughters, the plaintiffs, were entitled to a share of this property, 
the whole of which was wrongfully taken possession of by their 
brother. They have, brought their suit within the statutory period 
of twelve years. They have a good case against him to recover 
possession, and they have an equally good case against the appel- 
lants who derive their title through him. This disposes of the 
only plea urged in appeal. I would for these reasons dismiss 
this appeal with costs, 

(X) (1904) I, L, B., 27 All, 169, (3) (1902) I, L. II. 26 Mad., 514 

(2) Weekly Notes, 1996, p. 184. (4) (I«89) 4 L, B.; 12 All, 61. 
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The order of tbo Cou:-t is that the appeal is di'misAed Y’ith 

Appeal dismissed, 
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JBefore Mr. Justice Sir George Knox, 

In the mattes op the petition op MUHAMMAD x\BDtJL HAI.* 

Act No, XVIII of 1870 (Legal Lraciitioners^ ActJ, sections 13 and 14— 
Jurisdiction ^Inquiry hy Court sulordimte to the High Court into eon- 
d^iGt of pleader fractising he fore it. 

Held that tiio words any sucli misconduct as aforesaid^' as used in sec- 
tion 14 of the Legal Practitioners Act, 1870, relate to all the cases set out in 
section 13 of the Act, The authority therefore to inquire into a matter £aL 
ling within the purview of section 13, clause ffj^ of the Act is not confined 
to the High Court, but may be exercised by a subordinate Court before wdiich 
the jileader or mulditar whose conduct is called in question may bo practising. 

In the matter of Burna Chunder Pal, MuhMar (1), In the mailer of 
Southehal Krishna Lao (2) and In the matter of a Pleader (3) referred to. 

This was an applieatlon arising out of the following cirenm- 
stances. On the Idth of May 1906 the District Magistrate of 
Bijnor passed an order direclitig a Deputy Magi-itrato to charge 
one Muhammad Abdul Hai, a pleader, under section 14 of the 
Legal Practitioners Act and to adjudicate on the charge. The 
alleged improper conduct on the part of the pleader was that of 
“ tempting and inducing two subordinates to act contrary to their 
duty in allowing him to examine the treasury cash hook.” The 
pleader concerned applied to the High Court under “section 15 
of the Indian High Courts’ Aot” praying that the Court under 
its general powers of superinteu deuce might order the DLt.ict 
Magistrate not to take proceedings against the applicant upon 
the ground that the District Magistrate had no jurisdiction 
conferred upon him by the Legal Practitioners Act, 18/9. 

Mr. AMvl Majid -s-nA Baku Surendra Nath Sen, for the 

applicant. x • 

The Officiating Government Advocate (Mr. W, Wallach), m 

support of the order. _ ^ ^ ^ _ ' 

* MisoellaHijous ISfo, 225 of ,1906* ^ ^ 

(ly ( 1899 ) I. L, B.. aV Calc., 102S. ( 2 ) (188n li 15 Calcij-iSS. , , 

■ ’■ ‘ ( 8 ) ( 1902 ) 1. 20 ^ \ 
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Khox^ J.— Oh' tiie l^iih of Maj, 1906 tlie Collector and 
■*' Magistrate of Bijnor directed a Deputy Magistrate subordinate to 
Mm to charge a certain pleader under section 14 with, improper 
conduct and to adjudicate on the charge* The improper conduct 
> in another portion of the order is set out as consisting of tempting 
and enticing two subordinates of the Collector's office to act 
, contrary to their duty in allowing him^ the pleader^ to examine 
the treasury account-book. The pleader concerned applied to 
this Court under section 16 of the Indian High Courts^ Act 
and asked this Court to direct the Collector of Bijnor not to make 
any inquiry. The learned counsel who appears for the pleader 
concerned contends that section 14 of the Legal Practitioners^ 
Act, 18"^ empowers Courts subordinate to this Court only to 
hold inquiry into ea es which fall witliin clauses (a) and (h) of 
sectiion 13 of the said Act. Clause (f) of the same section, which 
contains the words for any other reasonable cause/’ must, he 
argued, be interpreted, so^ far as section 14 is concerned, as ^^for 
some cause amountiiig to misconduct in the discharge of his pro- 
fession aP duties’’ and it did not empower such Court to hold 
inquiry for any cause under section 13 falling outside clauses (a) 
and (b) of section 13, and misconduct in the discharge of profes- 
sional duty. In support of his argument he referred this Court to 
the case of In the matter of Farna Chunder Pal, Mulchtar (1), 
and particularly to that portion of the judgment of Mr. Justice 
Hill which is to be found at page 1041 : — ‘^Section 14 deals with 
that power and provides that, if a pleader or mukhtar practising 
in any subordinate Court is charged in such Court with ‘taking 
instructions as aforesaid’ or ‘ with any such misconduct as afore- 
said,’ the presiding officer shall send him a co|}y of the charge and 
also a notice that, on a clay to be aj>pointed therein, such charge 
will be taken into consideration; and then follow directions as to 
the procedure to be adopted in the matter. The taking of instrac- 
,, tions and ,m here referred to relate to clauses (a) and 

(6) respectively of section 13 — see In the matter of Sonthekal 
Krishna Kao (2)— and it is only in such cases that a subordinate 
Coiu’t" is authorized to proceed under section 14.” The view 
■'v; taken supports fcho argument put .. 

‘ 0 ' mx , (^) (1887) I. Ii. E., 1$ Calc., m» ' ' \ 
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# bv the learned couasel, but with the greatest respect to 

1 L Tndcre it appears to me that sufficient weight was 

that the impoitaut change which was introduced into 

W of lot XVIII of 1876 by A«t Ko. XI of 1895. At - 

“ate I find no specifio allndoa to f . 
vaLus offences enumerated in section 36 of Act No, ^ J 
1879 were removed from the place where they origin a y 
f Jlct and so Pla«d as to ptoood. sooUon U ot ,t nsa^ 
hat as the miscondaet sAich was then bdoto the J^ge « 

“»ndn.t whieh had P>“»“ if J :t;h^ 

it was held that the ease was one which fell w itbi * o 

Itahed in the eatliet Aot. I hod that this pot.t was speadV 
considered by Ghosh, J., who came to the conclusion that ua 
extremely doubtful whether such misconduct, 

antecedent to enrolment of the mukhtar as ^ J 

Otoe aeasonahlepanse,” within 

he donbted that the Legislatnre ever intended ‘o P«yde 
sneh a ease. Still, ns will be seen frem the whole tenons of h s 

iudgmont, he oonridered that the wetda" any SUOA msconamt a 

Ijesaid” in section 14 of the Act as 

the provisions contained in the amended section 13. Anyhow 
the Le upon which Hill, J., relied, fl‘-mely, tke matter 
of Southelcal Krishna Kao (1) was a case m 1887 antecedent to 
the change which was made in section 13. If I weie o a op 
the construction which the learned counsel for the pleader wishes 
me to adopt, I should be practically holding that offences falling 
within clauses CO *0 (fJ misconduct into which subordi- 

.nate Courts can hold inquiry. Although I do not base “Y P'^g- 
ment on the inconvenience which would he caused to subordinate 
Courts, I base my judgment on ffie inconvenience which would 
. be caused to legal practitioners, and also to this Court, were this 
Court the only Court that could hold inquiry into the cases falhng 

under clauses (-u;,(d;,r6j aud (f) which had been commuted . 
or which were said to have been committed before a suboidinate 
Court Looking to the difference between seqtiom 13 and 14 as 
they originally stood, and sections iS and .M as they now stand, ' 
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misconduot as aforesaid relate to all tbe cases set out in section 
13. la reply my attention was called to the case — In the matter 
of a Pleader (1), in which the writing of an anonymous letter by 
a pleader containing allegations which were intended to prejudice 
the mind of an officer in connecti n with a matter which he was 
investigating was held by the Madras- High Court to be ot!..er 
reasonable cause within the meaning of clause (f)ol section 13. 
In so holding that High Court added that they accepted tie 
interpretation of clause (f) of section 13 of the Legal Practition- 
ers^ Act of 1879 which was adopted by the Calcutta High Court 
in In the matter of Pnrna Chunder Palj Mnkhtar. Holding 
therefore, as I do, that the subordinate Court has jurisdiction to 
take action under section 14 of Act No. XVIII of 1870, I find 
no cause for interfering. I dismiss the application* 
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, IB e fore Mr* Justice Aikmmi* 

KUNDAN A^"B OTBEES (Deeenbakts) e* lilDHI CHAKI) (Plaiisuiijt).* 
Act Uo* V of 18S2 (Xasemcnis Act), section 4 — lEascment -- Might of 'prieaeg--^ 
S'uit hg OGciqner of house* 

Nob only tlic owner, but tlic lessee or other persoa in hwful possession 
of premises may mainfcuin an action if his right of privacy is interfered with. 
Gokal Mrasad v, Itadho (2) rofex'red to. 

The plaintifi in this case sued as a lessee of a certain house 
to obtain an injunction for the closing of a door opened by the 
defendants upon the ground that the door in question interfered 
with the plaintiff Is right of privacy. The Cou.t of first 
instance (Munsif of Koil) decreed the plaintiff's claim, and 
hhe lower appellate Court (additional Subordinate Judge of 
Aligarh) affirmed the decree though in a modified form. The 
'defendants appealed to the High Court, urging mainly that the 
plaintiff, not being the owner of the house, had no right to sue. 

Munshi Gulmri Lal^ for the appellants. 


f Secoud Apx^eal Ho. 255 of 1605, froma decree of Miulvi Maulu B.ikhsb, 
Additional Subordinate Judge of A li garb, dated the 13tb of Jaiumry 1905, 
Htodifyiuga decree of jBabu Jagat Naraia, Munsif of Koll, dated tbe o.h of 
Slay 1904. 


(1) (1302) I. L. lh, 26 Mad., 448. 


(2) (1888) 1. L.E„ 10 A1L,35S. 



iiMk 




mu XXIX.] ALIiAHABAB SERIES. 65 

Mr. Jf. L* Agavwala (for whom Munshi Gobind Fmsad)^ 
for the re>pondenfc. 

AikmaXj J. — The plaintiff^, who is respondent here, obtained 
from the lower appellate Court an injunction directing the appel- 
lants to close a certain door, which had been opened by them on 
the ground that it interfered with the plaintiff^s privacy. The 
defendants come here in second appeal. The only plea urged 
before me is that the plaintili could not maintain the suit as it 
,was not shown that he was the owner of the house, the privacy 
of which was interfered with. In support of this plea reference 
is made to the case — Gokal Prasad v. Radho (1). It is true that 
at page 387 of the judgment in that case, it is said that an owner 
of a house has a good cause of action where there is substantial 
interference with the right of privacy. But I cannot take this 
as deciding that the o vner only has a good cause of action in 
such a case. There is no reason why a lessee, or other person 
\vho is in lawful possesssion of premises, may not maintain an 
action if his right of privacy is interfered with. No plea is set 
up here to the effect that the door was opened with the consent of 
the owmer of the house occupied by the plaintiff. The learned 
vakil for tlie appellants practically admits that the language of 
section 4 of the Easements Act, w^hich defines an easement as a 
right which the owner or occupier of land possesses, is against 
him. I dismiss the appeal with co^ts. 

The objection under section 561 of the Code of Civil Procedure 
is not pressed and is likewise dismissed. 

Appeal dismissed, 

(1) (1888) I. L. n., 10 All., 358 j 
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before Sir SUnU,. m,M, OUef J.sUoe a^ """" 

ACHHET LAL (DEBEHDAira) c-JAInKI 

■ YPeaisiiess).*:;- : 

Jet (Local) No. 11 of 1901 (Agra Tenancy Act), section Z2-Occuyancy 
UUing-Mediction- Civil and Sevenue CovrU. 

Where plaintiffs sued in a Civil Conrt for possession under 
of part of an occupancy holding: Ncld that ^ ^ 

co^rary to the intention of section 82 of the Agra Tenancy Act 1901. 

This was a suit for recovery of possession of, among t 
other cultivatory holdings, a moiety of some land situate in mau^ 
Dunelia in the district of Muttra, of which the p am i 
complained that they had been wrongfully dispossessed by the 
defendants. The plaintiffs and the defendants were descendants 
of one Nawal Kishore and were closely related, and the clam 
was based upon an agreement of the 16th of May 1894, nnc er 
which the property of which the plaintiffs were joint owners 
was divided. The Court of first instance (Subordinate Judge 
of Agral dismissed the claim upon the ground that the stiit was 
not cognizable by a Gvil Court in view of the provisions of 
section 32 of the Agra Tenancy Act, 1901. On appeal the 
District Judge modified the decree of the Court of first instance 
and gave a decree to the plaintiffs for possession as mortpgees ot 
one-half of the holding in mauza Dunelia. Against this 
decree the defendant Achhey Lai, who was recorded as sole 
moitgagee of these holding*, appealed to the High Court. 

Babu Mohan Lai Sandal, for the appellant. 

Babu Saiya Chandra Mukerji, (for whom Babu Sital Prasad 
Chose), for the respondents. 

Stahley, C.J., and Khox, J. — In the suit out of which this 
appeal has arisen the plaintiffs respondents claimed a decree for 
possession of. amongst other cultivatory lands, a moiety of land 
situate in mauza Dunetia in the district of Muttra, of which they 
complained that they had been wrongfully dispossessed by the 
defendants. The plaintiffs and the defendants are the descend- 
ants of one Nawal Kishore and are closely related, and the 
claim is based upon an agreement of the 16th of May 1894, 


1906 


•Second Appeal No. 21 of 1905 from a decree of H. Warburton, Isq., 
District Judge of Agra, dated the 2«tli of September 1004, inodifyiug a decree 
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appeal the learned District Judge modified the decree o£ 
the Court below and gave a decree to the plaintiffs for posses-, 
sioo as mortgagees of one-half of the holdings in mauza Dunetia. 
Of these holdings the appellant, Achhey Lai, is recorded as the 
sole mortgagee. Against this decree the present appeal has been 
preferred. 

The holding in question is an occupancy holding, and the only 
interest which the parties or any of them have in it is a mortga- 
gee right. The learned District Judge in his judgment observes 
that the lower Court has treated the suit as one for the division 
of holdings and has dismissed it as such under section 32 of Act 
II of 1901/^ He then says:— I do not think this view is 
oorrecb. In no case is it proposed to divide a holding. All the 
holdings are let to sub-tenants and the agreement is in effect 
merely that the rents of the holdings shall be collected in varying 
proportions by the parties to it. ISTor is it a suit to divide the 
rents of holdings, but a suit to give effect to a certain agreement 
as to division which is a very different thing.^^ "We are unable 
to agree in the view of the learned District Judge. We think 
that the suit is one within the purview of section 32 and is not 
cognizable by a Civil Court. The Court is asked to declare that 
the plaintiff is entitled to an undivided share of an occupancy 
holding and to put him into possession of that share. To the 
agreement which forms the basis of the claim the landholder was 
no party. Section 32 (1) prescribes that no division of a hold- 
ing or distribution of the rent payable in respect thereof made by 
the co-sharers therein shall be binding on the landholder unless 
it is made with his consent ; and paragraph (2) of that section 
declares that no suit or other proceeding for the division of a 
holding or. distribution of the rent thereof shall be entertained 
in any Civil or Eevenue Court.” Neither a Civil or Eevenuo 
Court can therefore partition or divide an occupancy holding. 
Snob paitition 01? division can only be. effected out of Oontfe 
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the conseat of the landholder. What the C.urt is asked to do in 
. .. aeclar, .ha. .h- pUJa*, 

::rLl::h"-io .ho. .a. vo”-joa .j... 

share. 'XhU U in effort to dertaro tha. a divutoo of a hoi „ 
withoat the oontent of the lanilhohlor is h'»d>"g 
The seotion appears to as eapfoeelj to foihid this. _ 5,‘ , 

iat if a Coo t is no. pemit.od to eu.erlam a sot. or the fc.- 
ioa f a hlioo and Lao. thoreforo divide th. holdr.g, . eor- 
ZLlv »e think” onght not to a.tetop. to adjodicato upon e arm. 
of iota, tenants to be entitled to definite share, of snch hoH.ng, 

" ptro: starts of an Lnl«no, holding, groat 
M nlty might bo osperiencod in working ont the provrsorn^f 
r»tr the Art in regard to the sneeession to ten.no.es, Wo 
rr in view of the seope and ohieot of the Ton.no, Act that no 

ros, rioted inte.-protation shonld »» P'‘f ”1>“ “7”” j. Jot 
Legislatare hmr shown in unmistaheahlo terms that t..e d vrston 

of a holding shonld not he permitted ^otint enter- 

landholdor and that a Civil or Revenue Court shor^ld not enter 
“ t ’or other pr<«o.di.g which ha, the effect of carwrng any 

WrtWor, aUow the appeal, sot aside the deore. of the W- 

ei appellate Court and 7»'» ^ oLtaJl therein 

instance, dismissing the plain » „ ihp costs of this 

provided. The plaintiffs respondents 

appeal and also the costs in the lower appe^^ 

of our judgment in the appeal the objections fail and aie dm 

ilpp6C6l deoreed. 
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EeU tliat; no third appeal will lie to ^ the High Court from a decree of 
tlic District Judge passed in ax^peal from an apxiellate decree of the Collector 
under the provisions of the Agra Tenancy Act, 1901. Laalmii Navain v. 
Wirotmn Das (1) followed. 

This was a suit brought to reoover arrears of rent in the 
Court of aii Assistant Collector. The plaintiffs obtained a 
decree. The defendant preferred an appeal to the Collector 
under the provisions of section 176 of the Agra Tenancy Act, 
190L On this appeal the Collector affirmed the decree of the 
Assistant Collector. A second appeal was then preferred to 
the District Judge under section 180 of the Act with the result 
that the District Judge affirmed the decrees of the Courts 
below. The defendant thereupon appealed to the High Court. 
When the appeal came on for hearing a preliminary objection 
was taken that under the provisions of the Tenancy Act no third 
appeal lay under the circumstances to the High Court. 

Babu Jogindro Nath Mibkerji^ for the appellant. 

Mr. if. i. Agarwala (for whom Babu 8ital Prasad Ohose)^ 
for the respondents* 

Stanley, C.J., and Buekitt, J. — The hearing of this appeal 
was referred by our brother Aikman to a Bench of two Judges, 
inasmuch as he had some doubt as to the propriety of the 
decision of our brother Eicharcls in the unreported case of 
Laehmi Wamm v. Nirotam Das (Second Appeal No. 256 of 
1906, decided on the 3rd of July of the present year).t The 
question arises under these circumstances: Nirotam Das sued for 
arrears of rent in the Court of an Assistant Collector of the second 
class and obtained a decree. An appeal was preferred to the 
Collector under the provisions of section 176 of the North-Western 
Provinces Tenancy Act, Act II of 1901. On appeal the Collector 

‘ • Second Appeal No. 275 of 1905, from a decree of 'Saiyid Mnhammad Ali, 
District Judge of Mirzapur, dated tie 12th of January 1905, confirming a 
decree of the Collector of Mirzapnr, dated the 6th of September 1904. 

(1) Weekly mtes, 1906, p. 251. 

, ^ . t Since reported, WeeMy Notea, 3 SOC^pge 25I| , 



confirmed the decree of the Assistant uouec^o r. ^ J-' 

was preferred to the District Judge under section ^ 

with the result that he also confirmed the decrees of the Coi . 
below Now an appeal from the decision of the District Judge 
has been preferred to this Court, and a preliminary objection is 

raised to the heanng of the appeal, namely, that 

lies to this Court. The language of section 182 is as follow. A 

second appeal slrall lie to the High Court from the decree in 

appeal of a District Judge in accordance with the provisions o 

Chapter XLII of the Code of Civil Procedure. It is contended 
on behalf of tlie appellant that the words " second appeal as used 

in this section include a -third appeal” and that therefore the 

appellant is entitled to appeal to this Court ,We are of 
opinion that this contention is not sound. The Legislatuxe 
housed a word in the section which is clear uneqmvocal 
namely, “=eoond,” and we do not think we should be justified m 
giving to that word “ second ” a meaning which it does not p^sess, 
namely, “third.” We must remember that an appeal is the 
creation of Statute, and no person is entitled to appeal unless the 
right to do so has been expressly given by Statute.^ We think 
that the expression “second appeal,” as used in this section, is 
obviously of limited significance and does not include thud 
aiipeals. It will be noticed that in the latter part of the section 
the words used are “ from the decree in appeal of a District Jidge 
not “ from the decree in appeal or second appeal of a Distric 
Judge.” Under the Jict, in cases which come before an .|ssistent 
Collector of the second class, an appeal is allowed first to the Col- 
lector and then to the District Judge. So in the case ‘ ^ 

suit which comes in the first instance before an Assistant Collector 
of tlie first class an appeal is given by section 177 to District 
Judge and under section 182 to the High Court. We think 
that section 182 was intended to meet, and was confined to, situs 
which were instituted in the Court of an Assistant Collector of the 
first class or of a Collector, and, was not intended to embrace suits 
instituted before an Assistant Collector of the second class most 
of which are very petty in their nature; for example, there is 
involved in this appeal the sum of Bs. 6 odd only. We agree in 
X.? AW which was taken by our brother Eiphrds i» the case 


LACHKI 

IsTaeaxit 


AIiItAHABAB BBBIES. 


71 



VOL. XXIX.] 

■-wliich ' we...liave. imnt out# that whaa the 

Legislature gave permission to institute a third appeal in an Act 
which was passed two days after Act No. II of 1901, namely, 
i.ctNo. HI of 1901, they used the expression ‘Hhird appeal.^^ 
We refer to section 213 of the Land Eevenue Act. For these 
reasons wo allow the preliminary objection and dismiss the appeal 
with costs. 

Appeal dismissed^ 


JiAC'HMl 

XAEAI’I? 


Befoi'e Mr John Mmde^, Knight, Chief Justico, and Mr* JtisHoc 
Sir Gfeorge Kmos* 

KlJ KISHOEE iFLAiJSTiru) n* DUBGA CHAEAN LAL Anj> othjses 
(DarEirnAKTs) « 

Miudu laW'^Mindiit widow — jEJffeci of relinq^wMmeut of estate Ig toidow in 
favour of the present reversioners, 

A , Hindu widow in possession of a widow’s estate in property of lier 
deceased husband, a separated and childless Hindu, relinquished possession 
thereof to two persons who at the time were the next iwersioners, they 
agreeing to pay her a maintenance allowance j but it did not appear that she 
intended to make them, if she could, full owners of the property, although 
certain incorrect recitals in the agreement entered into by the widow, when 
she gave possession of the property, might have lent colour to this sugges- 
tion. Both the persons thus put into possession predeceased the widow. 
Meld that the nearest reversionary heir to the widow’s late husband was 
entitled to succeed on the death of the widow. 

Quiere whether in these Provinces a Hindu widow can accelerate the 
©state of the heir by conveying absolutely and destroying her life estate ? 
Mehari Lai v. Madko Lai AUr Gagawal (1) m^liamphal Mai v. Bula Kmri 
(2) referred to. 

THB^facts of this case are fully stated iu the judgment of the 
Ctourt. 

The Hon^ble Pandit Bv^ndar Lai and Muiishi Manyal 
Lraead Bhargava^ for the appellant. 

Messrs, A, E, Ityves^ and IK. Wallaohf and Muubhi Haribane 
Baha% ior the respondents. 

Stahley, C.J., and Kxox, J. — ^The plaintiff appellant 
during the course of the hearing of this appeal abandoned his 
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^ Second Appeal Xo. 957 of 1904, from a decree of Lala Baijnath, Eai 
Bahadur, District Judge of Jannpur, dated the 16th of June 1904, reversing 
a decree of Maulvi Syed Zainul-abdin, Subordinate, Judge of Jaunpur. 
dated the 18th of March 1904. ■“ ' ; ' ' ; 

,■ , (i)’(1891) LLai., 19Uakv ml ;/ ;(1883}'LL;^ 


1900 


Kishobb 

Bubga 

CttABAN 

LA2>. 


72 mBiAM baw bepobtS; [toE. xzix. 

claim to tke grove, portioa of the property sought to be recoverei 
in the smt out of :whioh this appeal has arisen* It has been found 
by the lower appellate Court upon an issue remanded to it by 
this Court that the ruined house in kasba Kirakat, also claimed in 
the suit, was not self-acquired property of Sheobakhsh Rai, and 
the claim to this house therefore clearly fails. The only property 
therefore now in dispute between the parties is a 6 anna 8 pie 
share in kasba Kirakat khas and a 6 anna 8 pie share in Chak 
kasba. These two shares had been the seif-acquired property of 
Sheobaksh Eai, the husband of Musammat Sheobarna Kim war. 
He died childless many years ago leaving his widow him surviv- 
ing. At time of his death his presumptive heirs w’'ere his two 
nephews Bameshar Day al and Slieoambar Lai, sons of his uncle 
Bhairo Dat, The defendant Durga Charan Lai is the grandson 
" of Ramashar DayaL After the death of her hmsband Musammat 
Sheobarna Kunwar made transfers in favour of several parties of 
portions of the property of her husband, including kasba Kirakat 
Mas. In consequence of these transfers Eameshar Dayal 
instituted a suit to have the transfers set aside and for possession 
of the property, alleging that it was ancestral property which 
had belonged to Sewai Lai, the father of Sheobakhsh Rai, and 
that Sheobakhsh Rai had predeceased his father. It 'was decided 
in that suit that none of the transfers were made to meet a legal 
necessity and therefore that they should be cancelled, but that 
Musammat Sheobarna was entitled to retain possession of tho 
pioperty during her life. This wm gather from the decree of the 
Subordinate Judge of Jaunpur, dated the 20th of April 1871, which 
! ;■ has been filed in this case. Sheobarna Kunwar after the date of 
, . this order appears to have permitted Eameshar Dayal to hold 
possession of the property in dispute in this suit, which was half 
r;. of the property owned by Sheobakhsh Rai in kasba Kirakat Mas 
and Ch^k kasba, he paying her maintenance allowance, but there ' 
,;;y‘:';4s\no I evidence before the Court to show what, the arrangement 
y.v-. waa‘ tinder, which he' was allowed so to enjoy the property. la a 
document dated the 13th of March 1672 whereby Musammat 

possession of the other half of the pro- 
.pejfty in dispute to Bheoamfoar Lai, the father of the plaintiff, there ' 

^ 13 ^nnu 4 pie share 
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in kasba Kxrakat hhas and a 13 anna 4 pie share in Abdallabpur 
by right of pui-cliase and of shares in two other villages xvitb which 
we are not concerned and that Musammat Sneoi arna Kuawar w as 
in possession of this property np to the date of the document. Then 
follows this recital “ One half of this property has been decreed 
in favour of Lala Eamesbar Dayal on the ground of right and 
proof of inheritance.” Then follows a statement that Musammat 
Sheobarua Kunwar was an old and pardanasbin lady and unable 
to do the work of the ilaka and that Sheoambar Lai is entitled to 
it by right of inheritance and was prepared to bring a suit to 
enforce his right, and after these recitals she purported to give up 
her possession of this half of the property to Sheoambar Lai and 
to pat him into possession of it. The document contained a 
provision that out of the income of the property Sheoambar Lai 
should, daring the lifetime of Sheobarua Kunwar, give her in 
cash Rs. 31-8 per annum and the income of a market for one 
■ day in one month for her maintenance. This document was 
witnessed by, amongst others, Eameshar Dayal, who described 
himself as “ the owner of the other half of the property.” The 
recital in this document that one half of the property had been 
decreed in favour of Eamesbar Dayal is nob correct. As we have 
pointed out, by the decree of the Subordinate Judge of Jaunpur of 
thel2thof April 1871 the transfers made by Musammat Sheo- 
barna were declared to be invalid, but her life estate in the pro- 
perty was not interfered with, nor was one half of the property 
decreed in favour uf Eameshar Dayal. This recital in the docu- 
rhent of the I3th of March 1872 is altogether inaccurate. Both 
Eameshar Dayal and Sheoambar Lai predeceased Musammat 

death the defendants, who were in possession of the property in 
dispute, refused to give up possession to the plaintifi, who admit- 
; tddly was the nearest reversionary heir of Sheobakhsh Rai at the 

property now in dispute, but upon appeal the lower appellate 
, ,'(0011, ft "reversed the d^isidh of the Court belowj holiiing^ ithat th^ I 
plaantiff under all the circumstances had uo right to the property 
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become immediately vested in the grantee. In the jadgmenfe it ^ 

«lt was essentially necessary to withdraw her pwii life " 

;hoalclget vested at once in the 
of the obstacle of tiie life 
of such conveyances.” 
Tlie position taken up by their Lordships of the Privy Council is 
in conflict with the rule laid down by a Full Bench of this Court 
in the case of Bamphal Bai V. Tula Kuari (1). In the course 
of their judgment, in that case, tlm learned judges, consisting of 
St.aight, Oldfield, Brodluirst and Tyrell, JJ., said:— We know 
of nothing in the Hindu Law to sanction the view that a person 
possessed of limited rights, such as those of a Hindu widow, can 
by uniting with one of many others having identical interests in 
expectancy on the happening of a certain event anticipate that 
event and convert such individual expectancy into an immediate 
absolute estate of full proprietorship. If this were permissible, 
it would virtually confer upon a Hindu widow the right of direct- 
ing the succession to lier husband’s property in her lifetime 
when in law it only happens upon her death.” It is unneces- 
sary for us in the present case to determine whether the position 
assumed by the Judicial Committee in the case of Bihari Lai v. 
Madko Lai Ahw Qayawal was intended as a recognition of the 
rule which undoubtedly prevails iu the Calcutta High Court, 
inasmuch as we are unable to find on tne record any evidence to 
astablish that Masammat Sheobarna Kunwar ever made an abso- 
lute surrender of her life estate in favour of Eameshar Dayal. 1 1 
would soem that by some arrangement Eameshar Dayal was 
permitted to hold possession of the property, he paying a certain 
allowance to Musammat Sheobarna for her maintenance. This 
falls far short of proving an absolute surrender of the life estate. 

It was weakly contended that the plaintifi'is estopped from 
maintaining the suit. This argument was based upon the docu- 
ment of the 13th of March 1872, on the fact that the plaintiff 
and his father took benefits under that document and on the 
fact that Eameshar Dayal was a witness to that document and 
in it described himself as owner of the property in dispute.: 
* We are unable to hold that these matters or any conduct. 

,, , (1)1(1883)4. VS.:' ^ 
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J^efoTB Mt, Justice JBcinerJi, 

PAESOTAM NARAIK (Dbsbndant) ». CHHEDj 
Aet Ko. IF 0/1882 (Transfer of Tro^erty Act), 

Zis pendens -Suit for foreclosure— Suit not 

aibsolufe* 

A suit for foreclosure; of a mortgage is not teru 
of the decree absolute. . 
made after the passing 
absolute* is sixbject to 
Chimni Zal v. Ahdul A 
Waman ^amyan JosU (3) followed- 

The facts of this case 

'Goiirt.- r. ■ 7 ? r> 

The Hori^bl.e Pandit S^mlar Lai and Pandit Baldeo Mam 
J)av6^ fof the, appellant. 

o 7 A nf 1??04 from a decree of B. *U Dalai, Esq., 


A purchase, therefore, of the mortgagea proper 
‘ of tho decree nisi, but before such decree is made 
the doctrine of Us fendenss Siggins v. Slaw (1), 
j) and SMvjiram Balehram Manoadi v. 
Bellamy v. Sabine (4) referred to. 
are fully stated in the judgment of the 
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Babn Jogindro Nath Chaudhri and the Hon’ble Pandit 1906 
Madan Mohan Malaviya (for whom Dr. Tej Bahadur Sapru), 
for the respondent. 

Basteeji, J. — The facts of this case are somewhat complicated Chhbda 
and are as follows; — 

One Chhatarpat Singh was the owner of a GJ biswa share of 
zamindari. He had two sons, Kanhai and Gokul, who inherited 
his property in equal shares. Kanhai’s sons were Makhan and 
Gandharp, Gokul had a son Badri who inherited his share of 
the property. Badri having died without issue, his half share 
passed to his mother, Musammat Dhan Kunwar. 

The following mortgages of the property of Chhatarpat Singh 
were made by the different members of his family : — 

(1) On 1st March 1889, Dhan Kunwar and Gandharp made a 
simple mortgage of 6J biswas in favour of Jagannath, father of 
the appellant; Parsotam Narain. 

(2) On 8th July 1889, the same persons (Dhan Kunwar and 
Gandharp) made a mortgage by way of conditional sale of 4 
biswas 13 biswansis in favour of one Nand Earn. 

(3) On 8th August 1890, Dhan Kimwar and Gandharp made 
a simple mortgage of 2 biswas to Ganga Earn, who, on 10th June 
1902, sold Ms rights as mortgagee to Parsotam Narain, appellant. 

(4) On 16th September 1891, Gandharp and Makhan made 
a usufructuary mortgage of SJ biswas to one Jagannath, who 
was a different person from the mortgagee under the first 
mortgage. 

Parsotam Harain brought a suit under the first mortgage of 
the 1st of March 1889, against the mortgagors, Gandharp and 
Dhan Kunwar. The latter having died during the pendency of 
tho suit, Makhan was made a party as her legal representative. 

The subsequent mortgagees were also joined as parties. A decree 
for sale was passed on 11th May 1896. against all the defendants. 

Execution of the decree was taken, out from time to time, but the .v 
mortgaged property was not sold. 

Upon the second mortgage of 8th July 1889,. a suit for foreelo- 
^sure was brought by the heirs of Hand Earn against Gandharp and ' 

Makhan and the prior and subsequent mortgagees j and although , ,, 
thh plaintiffs to that suit were mcirtgagees of 4 biswas‘ani|,]t3)f 
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sluded in tlieir claim the whole of the 
d that they had offered to redeem the prior 
je was made in their favour on the 20th of 
foreclosure in respect of the whole of the 6| 
.gned to Parsotam Narain, appellant, 

an sold his one-fourth share in the 
swa and odd to the plaintiff', Chheda 


biswausis, they me 
bis was on the groun 
mortgage. A deer' 

December 1901, for 
biswas. This decree was assi 
on 20th June 1902. 

On 4th July 1902, Makh: 

property amounting to 1 bh 

'X I 

^ On 9bh July 1902, Parsotam Narain made an application xor 
an order absolute for forclosure under section 87 of the Transfer 
of Property Act, hut did not make Ohheda Lai a party. It doe= 
not appear that he had notice of the purchase by Chheda Lab 
Makhan, however, was impleaded in the proceedings. On 6th 

September 1902, an order absolute for foreclosure was made m 

respect of 6i biswas," and on tbe strength of this order possession 
was taken and mutation of names was obtained by Parsotam 

Thereupon the present suit was brought by Chheda 
purciiaser from Makhan, for possession of the share purchased by 
liim. He offered to redeem the conditional sale in favour ot 
Hand Ram, as also tbe first and third mortgages. The Court ot 
first instance made a decree in his favour conditional upon his 
redeeming the first mortgage, and this decree has been affirmec 

by tlie lower appellate Court. Hence this appeal. 

It is contended on behalf of the appellant that as the decree 
for foreclosure, passed on the 20th December 1901, related to the 
whole of the 6i biswas and has been made absolute, the property 
has vested absolutely in the appellant Parsotam Narain and the 
plaintiff has acquired no title to any part of it under his purchase. 
On behalf of the respo.ndent it is urged that as the plaintiff had 
purchased Makhan’s share before the application for_ an order 
absolute for foreclosure was made, that order is not binding on 


Pabsotam 
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There caa he no doubt that if the plaintiff is bound by the 
order abHoliitc for foreclosure he has accjuired no title under his 
purchase and has no right to maintain the suit. That the decree 
nisi for forooiosure^ passed on the 20th December 1901, is binding 
on him can admit of no doubt, as his purchase was of a date 
subsequent to the date of the decree and the decree was obtained 
against his vendor. The question to be determined therefore, is 
whether the order absolute for foreclosure, passed against his 
vendor is equally binding on him. It is conceded that it would 
be binding if the purchase ^Yas rnskde pendente lite» This leads 
to the question whether the Us terminated with the decree under 
section 86 of the Transfer of Property Act or continued till the 
final order was made under section 87. 

By section 62 of the Transfer of Property Act, which formu- 
lates well known rules on the subject, continues during 

the active prosecution of a conteBtious suit or proceeding ; so 
that it terminates upon the final decision of the suit or proceed- 
ing. But the lis pendens is not terminated where the decree 
does not put an end to the suit.’^ (Siigden on Vendors and 
Purchasers, p. 760.) In Fisher on Mortgages it is stated on the 
authority of Higgins v. Shaw{l) that a decree which is not final, 
as a decree to account, which puts no end to the matters in 
question, binds as lis pendens,'’^ (4th Edn., pp. 648, 549.) The 
same appears to be the law in America. Bennet in his work 
on Lis Pendens, observes that the decree or judgment to be final 
must be of such a character as puts a conclusion to the matters 
in question in the suit. Interlocutory decrees or orders cannot 
have that effect, although they may purport to settle the rights of 
the parties. The Court, however, still -would have power to 
modify or vacate them, and for all purposes of notice or binding 
force, lis pendens wdli continue notwitlistanding such orders or 
decrees.^^ (See Hukum Chanel on the law of Res Judicata, p, 
698.) It is thus clear that lis pendens continues until a final 
decree is passed in the suit. The decree under section 86 of the 
Transfer of Property Act in a suit for foreclosure is a decree nisi 
only and does not finally terminate the litigation* The right to 
redeeJB Btill subsists, 'and it is only when m order Is - made under'' 
^ (1) Dr, iina Ww., 85a 
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section 87 that the defendant and all persons claiming through 
or under him^^ are absolutely debarred of all right to redeem arid 
the debt secured by the mortgage is deemed to he discharged. 
Until^ therefore, an order absolute is passed under this section, it 
cannot, as it seems to me, be said that the litigation has terminated 
and that a final decree in the suit has been passed. This appears 
to be the law in America under which Us pendens continues 
until possession is delivered under the decree for foreclosure. It 
is stated in Bennet on Lis Pendens (p. 120) that although it is 
true in a general sense, that Us pendens ceases with the rendition 
of judgment or entry of final decree, yet in the case of a fore- 
closure of a mortgage on real estate, it cannot be said that lis 
pendens ceases upon the making of the master^s deed after sale 
under the decree. Where something remains to be done by the 
Court in the execution of its judgments and decrees, other than 
can be done without order of Court by the merely ministerial 
officers of the Court, Us pendens continues until this decree is 
executed. So in the case of the foreclosure of a mortgage it con- 
tinues until the purchaser has been put into possession of the 
property (Hukum Chund, p. 697, and Ghose on Mortgages, 3rd 
Edn., p. 792.) To the same effect is the following observation 
in Van Pleet^s Former Adjudication (Vol. II, p. 1098) ; — -^^In a 
foreclosure suit in equity the Court is not functus offieio uiitil 
the decree is executed by delivery of possession, and the lis 
pendens does not cease until that is done.^^ In the analogous 
case of a decree under section 88 of the Transfer of Property Act, 
it w’-as held by this Court in Ohunni Lai v, Abdul Ali Khan 
(1) that such a decree being only a decree nisi and not a final 
decree, the suit in which it is passed does not terminate until an 
order absolute is made under section 89 and that a purchase made 
before the passing of an order absolute is a purchase pendente Ute, 
The Bombay High Court held in Shwjiram Sahehram Marwadi 
V. Naruyan Joshi (2) that execution proceedings^^ give 

continuance to the lis pendens Upon these authorities it must 
be held that the purchase made by the plaintiff in this ease was a 
purchase pendente lite and he is bound by the order absolute for 
foreclosure made on 6th September 1902, It is urged on his 
behalf that as his purchase was made during the interval between 
■ (i) (isbl) I. L. B„;' n ill., 881. ’ ^ (8) (1897) I L. B., 82 Bom., 989. 
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the date of the decree under section 86 aod that of the presenta- 
tion of the application for an order absolute for foreclosure, it 
was made when no proceedings wore pending^ and therefore tho 
rule of Us pendem does not apply to his case. The answer to 
this contention is tbatj although proceedings for an order absolute 
had not actually been instituted when the plaintiff made his 
purchase^ yet as the suit did not terminate wdlh the decree under 
section 86 but must be deemed to have continued till the making 
of the order absolute^ the sale took place pendente Ute, It is 
next argued that as the plaintiff by his purchase acquired the 
right of redemption and as he was not made a party to the 
proceedings relating to the order absolute^ he was not foreclosed 
of his right of redemption, and it would be a great hardship to 
him were he to be deprived of his right of redemption in 
consequence of an order made in proceedingvS to which he was not 
a party. There is no doubt much force in this contention, but the 
principle upon which the rule of lis pendens is founded as laid 
down in Bellamy v. Schhine (1) is that there would be no certainty 
as to the termination of litigation if alienations pending a suit 
were allowed to prevail. As for hardship, it was the plaintiff’s own 
fault that immediately after his purchase he did not pay off the 
amount of the mortgage, of which he undoubtedly had notice. In 
the present instanee the six months allowed by the decree for pay« 
ment of the mortgage money had expired long before the purchase 
of the property by the plaintiff. So that there can be no question 
of hardship in tho case of the plaintiff. In Qadir Bahhsh v. Jwala 
Prasad (2) to which the learned vakil for the respondent has 
referred, the question of lis pendens was not raised or considereci 
As for the above reasons the plaintiff must be held to have 
purchased the property in suit pendente Ute^ he is bound by the 
order absolute for foreclosure passed on the 6th of September 
1902, and as that order vested the property absolutely in the 
appellant, the plaintiff has acquired no right to it and cannot 
maintain the suit, I accordingly allow the appeal, discharge the 
decrees of both the Courts below and dismiss the suit of the 
plaintiff respondent with costs in all Courts. , 

Appeal decreed, 

(1) (1857) 1 Be. G. and J., 566. (2) S. A. No. 294 of 1902;, decided on the 

^ aotla April 1004 ^ „ 
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jBefore Mr, Justice Bir G-eorge Kmso amd Mr. Justice AiTcman.. 

SHiE SABITBI PBASAE AKi> othebs (Plaiktxbes) t?. THE COLLECTOE 
OP MEERUT (Defekbai^t)*^ 

Will-^Be^^arated Sindu domiciled in the United Troviiiees — Memcation 
ofwilIr«^JJmdence — Fresum^ption, 

A separated Hindu residing at Meeru t executed a will on t lie 20tli of 
January 1885 and registered the same in the office of the District Registrar on 
the 22nd of January of the same year. The testator died on the 10th of 
October 1899. On the 8th of July 1902 a suit was instituted by certain persons, 
who claimed the property of the testator as his next of kin against the 
Collector of Meerut, who had taken possession of the property as trustee under 
the terms of the will for purposes therein set forth. The plaintiffs alleged 
that the testator had revoked the will of the 20th of January 1885, and 
tendered evidence to prove that on a certain occasion the testator had said that 
he had revoked his will. On the death of the testator the original will was not 
to be found ; hut, on the other hand, it was shown that persons interested in 
the disappearance of the will had had access to the house of the testator since 
his death. 

Held that evidence that the testator had said that he had torn up the 
will was not admissible. Staines v. Steioart and Jones (1), Doe dem. Bhallcross 
V. F aimer (2) and Keen v. Keen (3) referred to. 

JJeld also that the presumption of English law that|if a will is traced to • 
the testator’s possession and is not forthcoming at his death it has been des- 
troyed by him, animo remcandi, would, at least, not be so strong in India as in 
other countries where wills arc taken greater care of, and under the circum- 
stances disclosed by the evidence in the present case did not arise at ail. 
Fodmore v. Whation (4), Finch v. Finch (5) and Frown v. Brown (6) referred 

to* 

The facts of this case are fully stated in the judgment of 
the Court. 

Pandit Moti Lai Nehru, Babu Durga Oharan Banerji 
and Mr. Shams-ud-din, for the appellants. 

Mr. A. E. Eyves, for the respondent. 

Knox and Aikmah, JJ. — ^This appeal arises out of a suit 
brought by the plaintiffs, who are appellants here, to recover 
jjossession of property, movable and immovable, of the value of 
upwards of Rs. 6,00,000. The property belonged to one Nauak 
Chand, a Brahman residing in Meerut, who died on the 16th of 
October 1899. He left him surviviug his widow named Musammat 
Champa, who died at Calcutta on the 9th of March 1900. He 


• First Appeal Ho. .4 of 1904 from a decree of Mr. H. David, Subordinate 
Judge of Meorut, dated the 18th of September 1903. 

(1), (1861) 2 Sw. and Tr., 320. (4) (1864) 3 Sw. and Tr., 449. 

(2> (1861) L. E., .16 Q. B., 757. (5) (1867) 1. P. and D., 371. 

(3) eSJ'S) 3 P, and D„106. (6) (1858) 8 B. and B., 876, 



left no issue. The plaiotiffs are the grandsons and great-grandsons 
of One Kishan Sahai, the paternal uncle of Nanak Cliand^ and 
claim to 1)e entitled to his estate as reversioners. On the 206li 
of January 1886 Nanak Cliand executed a willj which is printed 
at page 72 of the respondent's book. He wms then in the 23rd 
year of his age. By this will he left his propertjj subject to an 
allowance of Es. 100 a month to any widow he should leave 
behindj in trust to the District Judge, and, if he should decline 
to act, to the Collector of the district. By paragraph 8 of the 
will he declared that f of the income of Ms estate should be spent 
in charity, namely, in the distribution of food among travellers, 
faqirs, and devotees, and in assisting the needy. He states that 
it is not his object that such persons as are healthy and habitually 
carry on begging as a profession and dislike to do Vv^'ork should 
be assisted. By paragraph 9 another J of the income of the 
property is devoted to the assistance of friendless people and 
widows of respectable families who would feel it a disgrace to 
ask openly for relief, and to other matters of public utility. By 
paragraph 10 of the will the remaining | of the income is 
directed to be applied to the construction of a school to be called 
The Nanak Ohand Anglo-Sanskrit School for teaching 
English, Sanskrit, Nagri and Urdu to students of all castes and 
creeds, preference being given to Hindu boys. The will provides 
that if the testator should leave a son, the whole of his property 
should go to him and he reserves to himself the right to adopt a 
son. The will provides that only in the event of the testator 
leaving neither a begotten nor an adopted son is the property 
to go to the District Judge. The will also makes provision for 
any daughters that he might leave. In paragraph 1 of the will 
the testator says that he has long been living separate and has up 
to that moment been separate from the descendants of his uncle 
Lala Kishan Sahai. This will was witnessed by no less than 
twenty-eight witnesses, and it was presented for registration, and 
duly registered by the District Registrar ^ Mr. Harrison on the 
22nd January 1885. The original will is not forthcoming, but 
an authenticated copy of it, taken from the transcript made of it 
in the_District Registrar^ book -at. the time of registration, is on, 
the .record. The District Judge having declined to ^ 
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the Collector of Meerut took possession of the estate a few flays 
after the death of Musammat Champa* The present suit was 
instituted against the Collector on the 8th of July 1902, and it 
was dismissed by the learned Subordinate Judge on the 10th of 
November 1903. The case of the plaintififs is that Nanak Chaud 
owing to his displeasure with the other members of his family 
executed the will, but that before his death he became reconciled 
to them and increasingly fond of his wife Musamoaat Champa ; 
that he accordingly changed his intentions about his property, 
and cancelled the wdll mentioned above in order that his estate 
might devolve upon his heirs in the ordinary course of inherit- 
ance. How and when the will was cancelled the plaint does not 
state. In paragraph 11 of the j)]aint it is stated that the will 
was declared to be invalid and ineffective by means of cancel- 
lation made in clear words*’^ It is alleged that Nanak Chaiid 
having cancelled his will died intestate, and that his estate 
devolves on the plaintiffs as reversioners. Another plea put forward 
by the plaintiffs is that at the time when the will was execolied 
Nanak w^as member of a joint Hindu family, to which they 
belonged, and that the will is consequently invalid. The defence 
was that Nanak Chand was separate from the members of his 
family for a considerable time before the execution of t]ie will, 
that he was the sole owner of the property bequeathed by him 
and that the will was never cancelled. 

The great bulk of the voluminous evidence, both oral and 
documentary, which has been adduced in the case, was directed 
to the issue as to whether Nanak Chand wms or was not separate 
from the rest of his family at the time he made his will. The 
other main issue in the case was whether he had revoked the will. 
On both these issues the lower Court found in favour of tlie 
defendant. In the memorandum of appeal to this Court eight 
pleas are put forward. The last two were not pressed by the 
learned advocate for the appellants, the remaining six pleas relate 
to the two issues set forth above. The first, second and third 
have reference to the issue as to whether Nanak Chand was at 
the time he made the will a member of the joint undivided 
Hindu family. If it were necessary to^decide this issue we 
should not have. much difficulty in agreeing with the Court below 
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IE ibs finding. Nanak himself distinefcly says in His will Ihial' He-' 
was separate at the time he ciade his will^ and there is a mass of 
evidence in support of Lis assertion. But in our opinion this 
issue is not at all material to the case. It is admitted that 
STanak did separate from the rest of his family in 1886 and that 
he was separate when he died. Having regard to this admitted 
fact the contention on behalf of the plaintiffs that, assamiog that 
he was joint at the time of the will, the will is thereby invalid- 
ated, caoDOfc in our judgment be sustained. The rule enacted in 1 
Viet., Cap, XXVI, section 24, namely,, that a will is to be con- 
strued as speaking and taking effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention sliall appear by the will, has been embodied in the 
Indian Succession Act, 1865, section 77, That section has been 
incorporated in the Hindu Wills Act of 1870. It is true that 
this Act does not extend to these Provinces; but we see no reason 
whatever why the principle should not beheld applicable to the case 
before us. We hold therefore that, even if it had been shown that 
Nanak Chand w^as joint at the time when he made the will, the will 
must be construed as speaking and taking effect with reference 
to the state of things in existence immediately before the testa- 
tor’s death, wdien admittedly he had separated from the members 
of his family. This disposes of the first three grounds of appeal. 

The 4th, 6th and 6th groiinds refer to the issue as to whether 
the will had been revoked by Nanak before his death. It may 
be mentioned here that it appears from the pleadings that on the 
9th of November 1899, a will purporting to have been executed 
by Nairak on the 14th October 1899, that is, two days before his 
death, was presented for registration by one Earn Sarup on 
behalf of the widow Miisammat Champa. Registration of this 
was refused, and we are informed that it is common ground that 
the will propounded by Ram Sarup was a forgery. We have no 
information as to what were the contents of this forged will, or as 
to the grounds on which it was refused registration, the docu- 
ments relating to it which were filed with the plaint having been 
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that he had made a ^-ill but he had destroyed at. it was ouj«eu«u 
that this evidence was inadmissible. Sir C. Cresswell, after 
referring to Lord Campbell’s observations in Doe derti. Bhallcvoss 
V. Palmer (2) said If the declaration of a testator that he 
had revoked a certain will by a subsequent will could not be 
received, on what ground could the declaration that he^ had 
revoked it in any other manner.be received,” and he accordingly 
sustained the objection that the evidence referred to above was 
inadmissible. In a later case Keen v. Keen (3) it was, however, 
held by Sir J. Hannen that '’a statement by a testator that he 
had altered his naiad as to the disposition of his property and that 
he had therefore destroyed his will, although it may not be 
evidence of the fact of the destruction of the will, is evidence of 
intention from which the fact of destruction may be inferred, 
there being other circumstances leading to the same conclusion.’ 
In the present case we have no evidence to prove the actual 
destruction of the will. The only evidence adduced is that the 
testator said that he had destroyed the will, and there is, we 
think, in this case an entire absence of evidence of other circum- 
stances leading to the same conclusion. The evidence of the 
eight witnesses referred to above has nOt been bdi^ved by t e 
learned Subordinate Judge, who had an opportunity of seeing the 
witnesses and noting their demeanour. We have carefully read 
that evidence, and we must say ^that it carries no conviction to 
(1) (1861) 2 Sw? and Tr., 320. (2) (1851) 16;Q. B., 767, 
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our miE^s. As found by the learned Subordinate Judge, it was 
in the highest degree unlikely that a wealthy man like Nanak 
Chand in the prime of life should have had such difficulty as is 

in finding a wife. From the evidence 
ja, one of the witnesses called for the 
that the motive which Nanak had fot 
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referred to by the witnesses 
of Prasadi Lai of Khurj, 
plaintiff's, it appears 
tearing op his will was that it wavS an obstacle to his getting 
married. That is not the reason assigned in the plaint, which 
attributes the cancellation of the will to the reconciliation between 
Nanak and his relations. In our opinion there is no reliable 
evidence of any such reconciliation. IsTanak Chand, a witness 
for the defendant, whose house is in the same mohalla as that of 
Nanak, deposes that he saw no renewal of friendly relations 
between Nanak and the plaintiffs up to the time of Nanak^s 
death. The evidence for the plaintiffs in our judgment entirely 
fails to prove that Nanak revoked his wdll. 

On behalf of the plaintiffs, however, reliance is placed on the 
presumption of English law referred to above. The learned 
Subordinate Judge doubts whether that presumption would be 
applicable in this country. We are disposed to think that in 
India the presumption from a will not being forthcoming would 
at least not be so strong as in other countries where wills are 
taken greater care of. On the facts appearing in the evidence, 
however, we doubt whether, if this were an English case, the 
presumption referred to w’ould arise. Nanak, as we have said 
above, died on the 16th of October 1899. His widow was at that 
time absent from home residing with a connection in the town of 
Anupshahr in a different district. It appears from the evidence 
of Sis Earn, a witness for the plaintiffs, 4hat the plaintiff Sri 
Newas and others q,uarrelled about the property and put up locks 
on the house. Musammat Champa afterwards came and took 
possession. There is no evidence whatever to prove that , a search 
for the wdll was made by any responsible person when Nanak 
died, and that it w’as not forthcoming at his death. This being 
so, does the presumption as of the revocation to the will arise? 
We think that on the facts it does not. In the case Podmore v, 
WUitQn (1) Sir J. P. Wilde says:— The wiE haying 


COLBKCXOXl' 
OF Meeeut. 





enquiry upon wuica the Uoiirl Boti uounci lo encei^ louu ifiio 
will thus made could only be revoked by the specific methods 
indicated in the Wills Act, and that unless the defendant estab- 
lished its revocation the Court was bound to pronounce it unrevoked 
and admit it to probate. On the part of the defendant it was 
argued that as the will itself was not forthcoming and had been 
last seen in the custody of the testatrix, the law must presume 
that she had herself revoked it. The Court cannot accede to 
either of these views. A material question of fact has to be 
decided in this case before any presumjition arises on either side, 
and it is this, was the will found at the decease of the testatrix 
or not? If it was found at her death and in an unmutilated state, 
then she did not revoke it. If it was not so found then there is 
room and foundation for the revocation which the law will pre- 
sume in the absence of testimony to rebut it. In most cases the 
solution of this question presents no difficulty, for the depositories 
of the deceased are duly searched by those whose good faith is 
not impugned and who vouch for the fact one way or another.^^ 
B-ut in the present case it is far otherwise. There is not shown 
to have been any search by any responsible person for the will 
when INanak died. His house was in the possession of those 
whose interest it would be to get rid of the will. It was not till 
neaily five months after the death of Nanak that the Collector 
took possession. 

In Finch v. Finch (1) Sir J. P. Wilde, after referring to 
the passage cited above from Podmore v. Whattoriy says : — But 
that difficulty does present itself in the present case, for the depo- 
sitories of the deceased before they could be searched by any in- 
dependent person were clearly accessible to, and are proved in 
evidence to have been investigated by the only person who was 
interested in destroying the will if it existed.^^ At page 374 
of the same judgment the learned Judge says:— It is enough 
that the Court is satisfied that there is no proof that this will was 
not found in the depositories of the testator. It is the non-exist- 
ence of the paper at the time of death which leads to the legal 
(1) (1867) I R mi JX, B7h 
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pfesnraptioa of revocation.” In the ease Brown r. Brown {1) 
Lord Camitbell, C.J., at page 884, says “ Certainly the fact 
of the will Ijeiiig last traced to the possession of the testator and 
not being found is not eonolusive that he cancelled it. If, for 
instance, it could be shov'n that the heir at laAV had access to the 
place where the testator had deposited the will, and grounds 
could be shown for a suspicion that he had destroyed it, it would 
be a case to consider.” Having regard to what was said in the 
cases cited above, we are of opinion that the facts established in 
this case are not such as to rahe a presumption of revocation. 

For the defendant evidence was called to prove the existence 
of the will after the time when, according to the plaintiffs’ wit- 
nesses, Nanak said he had destroyed it, and one witness Muili 
Mahajan says that he saw the will in January or February 
following Ifanak’s death. The learned Subordinate Judge 
distrusts this evidence for the defendant. He may be right in 
bis view as to the e; edibility of this evidence for the defence. 
But even if it is not believed, we think that the plaintiffs’ case 
must fail. It is proved beyond any doubt that Nanak did 
execute the will under wTich the respondent has taken possession. 
In our judgment it is not proved, and no presumption arises that 
it was ever revoked. We consider it unlikely that Nanak, his 
relations with the family being what they were, should have 
destroyed the will and not executed another. If the case now 
set up for the plaintiffs is true, the destruction of the will must 
have been well knowm, not only to them, but also to Musammat 
Champa j and if they knew that the will had been destroyed, it 
is difficult to understand why an application was not made for 
mutation of names in the revenue records in favour either of 
Musammat Champa or of the plaintiffs. On a review of all the 
evidence and of the authorities we have no hesitation in coming 
to the conclusion that the appeal must fail. 

In our opinion the respondent has printed a considerable mass 
of documentary evidence which was unnecessary. We may refer 
to the long list of biddings at the sale of movable property. 
Having regard to this we only allow the respondent four-fifths of 
■die costs incurred by him, in 'printing and translation ittth^ 

' " ■ (1)'(1858)8 E,»ME,876. • ^ 
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Court, as we do not think it right that the appellants should be 
saddled with the whole of these costs. We dismiss the appeal. 
The respondeat^ subject to the above exception^ will have the 
costs of this appeal. 

Appeal dismissed. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Busfomjee. 

JUGAL KISHOEE (Piaihiijj) ®. FAKHE-UD-DIN akd octbbs 
(Debeitdanis) .• 

Act Ko. XV of 1877 (Indian Litniiation Aot), section 19 — Limitation — 

Achtomledgmeni of title— By whom such achnowledgment may ie made. 

Section 19 of the Indian Limitation Act, 1877, does not require tLat 
the person malting an acknowledgment skonld have an interest in the pro- 
perty in respect of which the acknowledgment was made at the time when 
the acknowledgment was given : it prescribes that, if, before the period of 
limitation expires, an acknowledgment of liability or right has been made in 
writing signed by tbe parties against whom the property or right is claimed, 
a new period of limitation will be computed from the time of the acknow- 
ledgment. Jagabaudhui Bhattacharyee v, llarimohan S.oy (1) referred to. 

This was a suit brought for partition of a house of which the 
plaintiff claimed to be part owner. The plaintiff’s title was by 
purchase at a sale in execution of a decree, on the 18th of Augutt 
1890, of 14 sihams of the house in suit. On the 29th of March 
1898, the plaintiff' obtained formal possession of the share pur- ■ 
chased, but actual possession was not delivered to him, and he 
had never been in actual possession of the house or any part of it. 
To save limitation the plaintiff relied upon an admission made by 
Alim-ud-din, one of the defendants, in a suit for pre-emption 
brought against Jugal Kishore in 1892. In the plaint in that 
suit Alim-ud-din stated that Eaghubar Dayal had 'bought 28 
sihams in execution of the money decree obtained by Jugal 
Kishore and further that Jugal Kishore had purchased 14 sihams 
under the mortgage decree obtained by J afar Khan. The Court of 
first instance (Subordinate Judge of Bareilly) gave the plaintiff 
a decree against Alim-ud-din only for 6 sihams. On appeal, 
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against a decree ot the District Judge oi Dareiliy dismissing me 
plaintiff’s claim on tlie ground that the same was barred by 
limitation. The suit was brought for partition of a house of 
which the plaintiff claimed to be part owner. The Court of first 
instance*decreed the plain tiff^’s claim in part, holding that he was 
entitled to 6 out of 40 sihams of the property in question. On 
appeal this decision was reversed on the ground of limitation. It 
appears that the plaintiff has never been in actual possession of 
the property, hut he relied upon an acknowledgment of his right 
to a share in it made by the defendant respondent, Alim-ud-din. 
On the 18th of August 1890, in execution of a decree 14 sihams 
of the house in question were sold to Jugal Kishore, and on the 
29th of March 1898, he obtained formal possession of the share, 
but actual possession was not delivered to him. His suit would 
apparently be barred by limitation were it not for the faeb that 
an acknowledgment of his title was made by the defendant, 
Alim-ud-din in a suit for pre-emption brought by him against 
Jugal Kishore in the year 1892. In the plaint in that suit 
Alim-ud-din stated that Ragliuhar Dayal had bought 28 sihams 
in execution of a money decree obtained by Jugal Kishore and 
became owner of 28 sihams. The learned District Judge held 
that this statement W'as not an admission of liability within the 
meaning of section 19 of the Limitation Act ; that in the first 
place it was an a'l mission only as to 14 sihams so far as Jugal 
Kishore was concerned, but in the second place Alim-ud-din 
was not a person who could make an acknowledgment of liability, 
for he could have no interest in the property in the life time of 
his father, Ilahi Bakhsh, who did not die till the year 1896. We 
think the learned Judge was wrong as to this. Section 19 does 
jiot require that the person making an aekilQwledgmenti glfoqld 
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have an interest in the proper tjj ia respect of which the 
acknowledgment was made at the time when the acknowlerlg* 
ment was given; it prescribes that if, before the period of 
limitation expires, an acknowledgment of liability or right 
has been made in wTiting, signed by the parties against whom 
the property or right is claimed, a new period of limitation 
will be computed from the time of the acboowledgment«. The 
claim in this case is for partition, and Alim-iid-din, who made 
the acknowledgment, is part owner of the property sought to be 
partitioned. It does not lie in his mouth, we think, to set up 
the bar of the Statute of Limitation. A question arising under 
section 19, which has a close bearing upon the question before os, 
was decided in the case of Jagahandkib BhattaeJiarjee y, Rari 
Mohan Roy (1). In that case in a petition of compromise the 
plaintifiP^s title to certain lands was admitted by the defendants, 
and it was held that the petition of compromise was substantially 
an admission by the defendants that the plaintiffs were proprietors 
of the lands claimed by them. We think that the appeal ought 
not, to have been dismissed on the ground that the suit was 
barred by limitation. We do not profess to decide wdsether the 
plaintiff is entitled to any share in the house in question or the 
right of any of the parties. It will be for the plaintiff to 
establish his title if he can do so. All that we hold is that in 
view of the acknowledgment given ])y Alira-ud'din, it cannot be 
said that the plaintiff'^s right to have his case investigated and 
considered is barred. We therefore set aside the decree of the 
lower appellate Court, and inasmuch as that decree was based 
upon a r alio g on a preliminary point, a ruling with ^Yhica we 
do not agree, we remand the case to that Court wnth directions 
that it be restored to the file of pending appeals in its proper 
number and be disposed of on the merits. The costs of this 
costs in the Courts below will abide the event. 

Appeal decreed andj came remanded^ 

(1) (1895) X C. W. H., 569. 
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Before Sir John Sfanle^, Ktdght^ Chief Jnsiicc, anil Mr. Justice ‘Rasfomjee. 
BUiiGA DEI (PLAIKTIFE) C, BALMAKUJTD AKB AlJfOiaKB (DEFEKBAXts).’'^ 
Jliiidti Law— Joint JSindu family— Fart itimi-Lffeei of ^iirmion of family 
’proyerly letween two hranches of the family without eyed feat ion of 
hidhddital shares of one branch. 

By !*.u award the property of a joint Hindu faniily consisting of an nncle* 
and two nephews was partitioned, one share being allotted to the unele and 
one to the nejdiews, but nothing was sBd as to the shares to bo taken by the 

•ess any desire to separate. Held that 
of ike nephews sf■i!lcontial^ed^toi.ve■ j' 0 'ilif 
were concerned, Balkishen Las v. Mam JJarnin Sahu 


nephews individiuslly nor did they exp' 
the presain]ition was that the share 
prop,er!y so far ns they 
(1) distin vuished. 

The facts of this case sufliciently appear from the jodgment 

of the Court. 

Dr. Ti^j Bahadur Sctfrih^ for the appellant, 

Babu Banl Madhah Ghose and Babii Harendra Krishna 
Ihi'kerji, for the respondents. 

Stae-lea", C,J., and Rustomjes, J. — This appeal arises under 
the following ciicumstances:*— -One Kishan Prasad was at the 
time of his death possessed of considerable, movable and immov- 
able property. He liacl two sons, namely, Banke Bihaii, who 
prcde< 3 eased his father, and Ram Ratan. Banke Bihari left two 
sons, namely, Lai Bihari and Chliail Bihari. The plaintiff, 
Musammat Durga Del, is the widow of Lai Bihari, who is dead. 
Lai Bihari had a son named Kishna Mnrari, who is also dead. 
In the year 189P>, the then surviving members of the family, 
narneiy, Ram Ratan and his nephews Lai Bihari and Ciihail 
Eibaii, entered into an agreement whereby they left it to arbitra- 
tors to divide the as-etsof Kishan Prasad in any way they migist 
think fit. It would appear that Ram Ratan was {lesirons of 
having a definite share allotted to him and of separating from 
liis nephews. An arbitration award was drawn up whereby 
the immovable property was divided into two shares and one 
share allotted to Ram Ratan and the other share to the two 
brothers, Lai Bihari and Clihail Bihari. Neither in the agree- 
ment to refer the matter to arbitration nor in the award is there 


^Second Appeal Nc. 770 of 1905 from a decree of A W. Trethev/y, 
Judge o[“ Oawnpore, dated the Oijh of July 1905, confirming 
the <iecreo of Babu Bepin Bohari Mukerji, Subordin it<^ Judge of Cawn pore, 
dated the 30 fch of July 1904, ■ . .• - ■ ; • ; „■ . 

'' ( 1 ) (1903) L L. R,. ao 



94 



any indication that Lai Bihaii and untiaii uinan evei 
— - intended that shares in severalty should be allotted to them. In 
the award they are treated as the members of one branch of the 

family and one share is allotted to them as such, the other share 

Baimakusd. allotted to their uncle, Ram Ratan, rvlo rein-esented the 

other branch of the family. On. the death of Lai Bihari, Chhail 
Bihari was recorded as the owner of the property allotted to the two 
brothers and he purported to deal with it as owner and executed a 

mortgagein favour of one Balmakuncl. Balmakund instituted a suit 

on' foot of his mortgage and obtained a decree for sale. Thereupon 
the plaintifi, the widow of Lai Bihari, claimed Lai Bihari’s share 
of the property as heir of her deceased son and objected to the 
execution of the decree as against that share. Her objection was 
disallowed and thereupon the suit out of which this appeal has 
arisen was brought by her for a declaration of her title to the 
share which, she alleges, her husband possessed in the property. 
Both the lower Courts have dismissed the claim, Holding that 
Chhail Bihari and Lai Bihari were joint owners of the property 
to them bv the award and that upon the death of Lai 
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observed tlmt the i&mmama in unambiguous Serins stated that jgos 

definite shares in the entire family property had been allotted to — 

the several co-parceners. This is unlike the award and agree- 

ment which is relied upon iu the present case as establishing a lurMlsusn 

separation in interest between the two brothers Lai Bihari and 

Chhail Bihari. Here the agreement did not provide that defi-' 

nite shares should be given to them. The arbitrators were to 

allot the property between them and their uncle as they might- 

think fit. In the award definite shares were not given to them^ 

but one share was given to both. In view of this and of the 

evidence which shows that Lai Bihari and Chhail Bihari con* 

tinned as joint tenants up to the death of Lai Bihari, we are 

satisfied that there never w’as an agreement between the two 

brothers to become separate. We think that the view taken by 

the Courts below was therefore correct. We accordingly dismiss 

the appeal. The appellant must pay the costs of the respondent, 

Balmakund, the original defendant in the suit. The other res- 
pondent must abide bis own costs. 

Appeal dismiBsed, 
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Isr THB MATTER OP SASHI BHUSHAN SAEBADHlCAEr. 

[On appeal from the High Court of Judicature, IS^rth- Western Provinces. 

Allahabid.] 

Advomte^l^omr of High Court to deal ioith advocate mho is aUo a member of 
. the English Bar-^Constitution of Bench of High Court under Bulet of 
Court-^Bules 2, 180, 181, 197 -’^Betters Patent, clauses 7 and 
eate charged with misconduct ^Libellous article mriiien hg advocate in 
newsgager edited and published hg himself^Oontempt of Court Beason^ 

able muse for suspension. 

The High Court at Allahabad is not precluded from dealing under the 
Letters Pitent of the Court with an advocate of the Court for misconduct by 
reason of his being a member of the English Bar. 

By rule 2 of the High Court rules a Bench of three Judges of the Court is 
a tribun ii properly constituted to deal with a charge of misconduct made 
against an advocite of the Court. Eule 197 does not make a Bench of five 
Judges necessajy in such a case, but only provides for cases in which the 
High Court may for good cause and without charge or irial suspend or 
remove from the roll any advocate of the Court. f 
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After an altercation during th® hearing of a case with one of the Judges 
of the High Court, in the course of which he alleged that he had been told by 
the Judge to hold his tongue *** and to ** sit down/* an ad^rocwte of the Court 

a tteuapted to defend his conduct hy publishing in a newspaper, of which he 

was the editor, an article which was a libel reflecting nob only on the Judge 
before whom he had appeared hut upon other Judges of the Court in their 
judicial capacity, and in reference to their conduct in the discharge of their 
public duties, and which amounted to a contempt of Court which might have 
been dealt with as such by the High Court. Seld that such publication 
constituted under clause 8 of the Letters Patent of the Court ** r^sonable 
cause** for an order suspending the advocate from practising. 

Such publication was not excusable on the ground that it was written in 
his capacity as editor of the newspaper and not in his capacity as an 
advocate. The controversy arose from the misbehaviour of the advocate 
conducting a case before the Court, and the contempt of which he was found 
guilty was committed in the attempt to vindicate his professional conduct 
in a publication for which he was solely responsible. In re Wallace (1) 
distinguished. 

Appeal- from an order (July 6th, 1906) of the High Cbnrt at 
Allahabad whereby the appellant was suspended for four years 
from practice as an advocate. 

The order and the circumstances which led to its being made 
are set out in the judgment of the High Court (SiE Geoeq-E 
Kis-ox,R a Ba 35 ^eeji, and -E. S. Ajkmah, JJ.) giving their 
reasons for making the order, which was as follows : — 

Notice was served upon Mr, Sarbadhicary, an Advocate of 
this Court, to show cause why his name should not be removed 
from the Eoll of Advocates of -this Court or such other order 
passed as to the Court shall seem meet, 

^^The cause which led to the issue of this rule was that, under 
date June the 1st, 1906, a publication appeared called The 
Gochvane, It contained an article entitled ^Honourable High 
Court.^ To the publication is appended a footnote to the effect 
that it is ^ printed by A, Gani and published by Mr. Sarbadhi- 
cary, Barrister-at-law/ In the rule which issued it is set 
out that this publication contains scandalous and unbecoming 
remarks in reference to certain Judges of this Court before whom 
Mr, Sarbadhicary practises, and that in publishing the said 
paper Mr, Sarbadhicary has been guilty of conduct '"unworthy of 
a barrister. 

ft) (1^66 ) l; a, IP. a, 283. - 
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“In showing cause the Advocate concerned began by taking ipog . 1 

exception to the jnrisdiotion of the Coui-t. He contended that 
section 8 of the Letters Patent of the 17th of March, 1866, gave -vATiEit ;; 

the Court no power over barristers and that the advocates conteni- j 

plated by section 8 were only those advocates whom this Court I 

might by rule 183 of the Rules of Court admit to the Roll of ' • 

Advocates. Bat that the contention has been raised, it would f 

seem hardly necessary to answer it. 

“ Section 7 of the Letters Patent in express words authorizes 
and empowers this Court to approve, admit and enroll such 
advocates as to them may seem meet. Section 8 gives the 
Court power to make rules for the qualification and admission 
of proper persons and empowers the Court to remove or suspend 
from practice on reasonable cause advocates so enrolled. Under 
the power so given the Court has made a rule, rule 180, 
permitting barristers of England or Ireland to present an 
application for admission to the Roll of Advocates. Even 
so, no barrister has, merely by reason that he has been called 
to be a barrister, the right to expect that his application will, 
aiS a matter of course, be granted. Rule 182 provides that 
the application be considered by the Chief Justice and 
Judges present for the time being in Allahabad and there- 
upon they may, if they think fit, order that the applicant be 
admitted to the Roll of Advocates of this Court. Moreover, the 4 

concluding words of section 8 efifeotually dispose of this objection. 

They are as follows: — ' 

‘Ho person whatsoever but such advocate^, (uisf. an advocate ■ 4 

admitted under Rule of this Court) ‘shall be allowed to act or i; 

plead for or on behalf of any suitor in the said High Court.’ The : 

right of any barrister to appear in this Court rests upon his . * 

being admitted to the Roll of Advocates of this Court and not 
upon his being called to the Bar. ‘ |' 

“ We overruled this objection. * ' 1; 

“The Advocate concerned then argued that, under rule 197 of 
the Rules of the Court, his case must be tried by the Chief Justitio 
and Judges present for the time being in Allahabad. Wu ove - ' 

ruled this objection also. RuU' 2 empowers a Bcmoh 't>f three .. 

Judges to hear and decide all charges against advocates ih;re8|)ept 4?. ;;'!,;: 
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of professional or other iniscondoet for^wHch^an advocate may ^ 
be removed or suspended from praciice. Eiile 197 provides for 
cases in which the Chief Justice and Judges may for good cause 
and without charge or trial suspend or remove from the roll 
of Court any advocates of the Court. The rule has no application 
to the case before us* 

‘^The Advocate concerned next attempted to justify the matter 
which appeared in The Cochrane under date June the let, 1906. 
The line of argument which he adopted was that (1) what he had 
set out therein was set out by him in his capacity of editor and 
not in his capacity of advocate of this Court j (2) that 'what was 
contained in the paper were mere opinions expressed in all 
honesty by an editor without malice and with a view to correct 
errors ; (3) that nothing had been said in a contemptuous w^ay, 
and (4) that the only misconduct of which this Court could 
take notice was misconduct on his part wdth reference to clients. 

We shall first deal with the last two of these contentions^ 

A very similar contention was put forward in In re Weave 
(1) and brushed aside by Lord Esher with the following re- 
-marks: — , 

^It is argued that if an offence committed by a solicitor is 
not an offence in his character as a solicitor, or having relation to 
his character as a solicitor, then, however monstrous it may be, 
the Court has not authority to strike him off tlie rolls, because the 
act is not done in his capacity as a solicitor. That would seem 
to me to be a veiy strange doctrine, if it were true, that a person 
convicted of a crime however horrible must, if it be not connected 
with his professional character, be allowed by the Court still to 
be a member of a profession which ought to be free from all 
suspicion.’ The offence in this case was a personally disgrace- 
ful offence. 

We know of no authority, and the advocate concerned has 
referred us to none, to show that this misconduct intended by rule 
2 bears the limited meaning which he seeks to put upon it, 
Section 8 of the Letters Patent empowers the Court to remove 
and suspend upon/ reasonable cause/ wwds which have a much 
'Wider range than mere misconduct* It is wholly unnecessary for. 

, /■ (I) (1890) 2 Q. B, D., 4#. 
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1906 course of justice^ is a contempt of tli e Court. It is for that reason 
— that publication of proceedings which have already taken pluee^ 
mattS when made with a view of influencing the ultimate result of the 
cause, have been deemed contempts. It would be strange, indeed, 
Sabbabhi- if the Judges of the Couit were the only persons not protected 
from libels, writings and proceedings, the direct object of which 
is to pervert the course of justice. Every insult offered to a Judge, 
in the exercise of the duties of bis office is a contempt j but when 
the writing or publication proceeds farther, and when, not by 
inference, but by plain and direct language, a threat is used, 
the object of which is to induce a judicial officer to depait 
from the course of his judicial duty and to adopt a course he 
would not otherwise pursue, is a contempt of the very highest 
order.^ 

^^The advocate concerned not only admits, but attempts to 
justify, the following passages in The CochrcLTie of the 1st of 
June, 1906 : — 

I, ^For the Chief Justice is in the potestas of that gentleman 
^ ’ who sits with him. Thelnon-Chief Justice proposes, and the Chief 

Justice dittoes. One day when he had to act alone, knowing, we 
believe, his talent was not adequate, he invited Mr. Justice Burkitt 
and thus he sat and Sir William Burkitt worked for him. This 
was objected by the Counsel. So our Honourable Chief Justice 
was angry. Had cur Honourable gentleman been as independent 
as his predecessors, respectively, Sir John Edge and Sir Arthur 
Stracbey, he would have never openly taken help. Another 
instance of his dependence was that he is not confident of his 
ability. For when he writes a judgment he sends it to another 
Judge for correction who examines. We had shown to our 
readers an instance in which the Chief wrote a letter to Mr. Blair, 
stating that he sent a judgment to him and requested him that he 
should correct the judgment, insert proper words, and then return 
it to him. Thus helped as ho is, he must give help when it is 
necessary, so when Mr. Blair assailed the Counsel who was in his 
bad book, by saying hold your tongue and others, and when the 
remarks were dittoed, our Honourable Chief Justice shielded 
Mm, punisMng the Counsel, although the quarrel was started 
. . hv and he was entirely to blame. So we can say' 





ALLASABAB SEEISS, 



rot XSIX.2 ALLASABAB BmiM, I'OX 

wi&out the fear of contradiction, that our Honourable Chief 
Justice is not an independent man/ 

II* ^ There is another reason that induces us to think that 
he^ (alluding to Mr, Justice Eichards) Hias never studied our 
law properly for the reason that a lawyer does nothing that goes 
against him. Having asked a respectable Counsel to hold his 
tongue, which is a defamatory expression, one might be impressed 
with the idea that he has never received any legal education* 
By employing the expression he has shown that he is not at all a 
lawyer, and a Judge not qualified enough*^ 

HI, ^We do not know whether the associates of our 
Honourable gentleman ^ (again alluding to Mr* Justice Richards) 
^have made the London public houses their favourite resorts 
whence they have learned it;, and our Honourable gentleman 
learned it from them to honour the High Court Counsel, and this 
is the only way in which he honours them/ 

IV* ^ If he once says : — ^My Lord, you please do the same 
(hold your tongue), then our Honourable Chief Justice, who 
might not be qualified enough for the due discharge of the routine 
of work, but he is the most competent in hurling his unerring 
javelin at the Counsel, will too readily do so, inflicting a deep 
wound which will not cure in the process of time, which will 
fester and bleed afresh and the wound only heals up when the 
aggrieved party courts death. So our readers can easily see that 
we have a wonderful Chief Justice who punishes an assailed and 
notan assailant with miraculous readiness and activity. He 
punishes not the wrong-doer, but the wronged, and thus he 
upholds Justice. Can you furnish a parallel to this, oiir readers ? 
We can confidently say not at all/ 

Up to the close of the case and even after the learned Govern- 
ment Advocate, whom we called upon on behalf of the Bar and 
as amiem mriw^ had commented on the scandalous tone in which 
these publications were couched, the Advocate concerned expressed 
no regret of any kind, but strenuously maintained that he was 
Hully prepared to justify ^ and ^ did justify all he had written/ 
After reading and weighing carefully each word contained in 
these passages w© can only express our astonishment, and regr^ 
that any person of light and learning can sfc^ll m^intgin, as did 
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advocate ooncerced, that he had said nothing and written 
nothing in a contemptuous waj. We are not dealing with an 
ignorant person, but with an advocate who, as he himself tells us, 
has received his education in the University of Edinburgh, was 
a student of the Society of Gray’s Inn, and was called to the Bar 
therefrom. 

^ 'W^e have no alternative hut to C)ndemn every one of these 
passages as being scandalous writing, and the writer, as having, in 
writing and publishing them, been guilty of misconduct unworthy 
of an advocate of this Court. 

“ The advocate concerned sought to justify and defend what he 
had written by calling our attention to other issues of The 
Cochram, and by arguing that becau-^e there was not a single 
Judge of whom he had not said something bad, and also something 
good, the two must be considered in the light of a set-off one 
against tne other. We regret to have to say it, bat we must say it, 
that this attempt at explanation merely aggravates the misconduct. 
As the learned Government Advocate pointed out to us at the 
hearing, and as we have afterwards been at the pains of verify- 
ing, these so-called expressions of praise are in every instance 
almost used as a foil to set off in a more consnicuons and ao-wm. 
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Hitherto we have not said anything ab'jut the reckless want 
of truth that disfigures each one of the passages, set out above from 
The OocJirane of the 1st of June^ 1906, 

^^Tiie advocate coBcerned has made no attempt to support the 
statements contained in those passages by evidence of any kind. 
It is true that l.e has filed an aflidavit, but the only fact affirmed 
in that affidavit is that on the I9fch April, 1906, the Hon’ble 
Mr. Justice Eichards did use the expression ^ Hold your tongue ^ 
when he (the advocate) was arguing a case before him. 

^^Eegarding the first part of the passage No. I, an attempt 
was made to justify it on the ground that it was an opinion. As 
regards the second part we understand that the advocate found in 
a book, to which he obtained access by reason of its being in the 
library of the Court, a letter which was not addressed to him, but 
to another gentleman. That letter he admits having perused 
without authority from either the writer or the person addressed 
and, having perused it, he considers that he acted meritoriously 
in not forwarding it to the Secretary of State, but in returning it 
with a letter of his own to the Hon^ble the Chief Justice who was 
the writer. We have always understood that in any civilized 
country it is considered a dishonourable act to peruse a private 
letter not intended' for the reader’s perusal and addressed to 
another person. Such conduct is understood everywhere as con- 
duct unworthy of any person who claims the status of a gentleman. 
But for the a Imission made by the advocate concerned, we should 
have found it difficult to believe that any one admitted to the 
Honourable Society of the Inns of Court could have considered 
it proper to do such an act, and still less, having done it, to 
attempt to justify his conduct. Moreover, the incident here 
mentioned is a good instance of the way in which acts in them- 
selves proper have been distorted by the advocate concerned in 
order to bring the Court into contempt with the outside public. It 
has long been the established practice of this Court that where two 
or more Judges have heard a ease and are agreed as to the general 
tenor of a judgment one Judge should prepare the judgment 
and submit it for the opinion and criticism of his fellow Judge or 
Judges. These criticisms are duly considered and, if ^ccepted^ 
the judgment issues as the judgment of the coxnbmed Court. , It' 
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is an instance of tMs nature tliat the advocate concerned has 
distorted, and we fear we must say it, has wilfully distorted. 
The extracts II, III and IV, where they reflect upon the 
Hon^ble the Chief Justice or the Judge referred to are, the 
advocate concerned considers, sufficiently explained by the remark 
that they are opinions. 

Begarding the first and second contentions raised, it is hardly 
necessary for as to follow the advocate into the flimsy duality of 
persons which he attempts to set up. We are in this case con- 
cerned with Mr. Sarbadhicary, barrister-at-law, who has sub- 
scribed the article. It is in our opinion an article intended to 
scandali^ie the Court in the eyes of the public and the writer is 
responsible for it as an advocate of tliis Court. 

Two days after the case had been argued and judgment 
reserved, the advocate tendered to the learned Chief Justice, who 
was taking applications, the following petition : — 

^ That in respect to the proceedings which have been taken by 
this Court against your petitioner under section 8 of the Letters 
Patent your petitioner has since himself considered the whole 
matter and taken the advice of some friends, and he begs now to 
express his unfeigned and deep regret at the publication of matter 
considered to be derogatory to the Hon^ble Judges and calculated 
to bring the administration of justice into contempt. 

^ 2. That your petitioner regrets that he acted without deli- 
beration and upon sudden impulse in writing the article which 
has given rise to proceedings against him. 

^3. That your petitioner was under the honest impression that 
in writing the article, which on maturer consideration he does not 
now seek to justify, he was not acting as an advocate, but, irres» 
pective of his belief or impression in the matter, he now with- 
draws all offensive and derogatory remarks about this Court and 
expresses his unqualified regret in so far as his conduct has 
to the Judges of this Honourable Court as unbecoming 
an advocate and as otherwise than duly respectful to them, and 
trusts that the Honourable Court may be pleased to accept this 
apology.^ 

Looking to the tone of this belated apology we feel ourselves 
iinable fo- accept it., , Moreover, we cannot lose sight' of the fact 
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that this is not the first time this advocate has been found gnilty 
of misconduct. He was suspended for three months for disrespect 
shown to a Judge in open Court and only readmitted to practice mattkb 
upon his tendering an apology to the Court, ■ Bhushas 

“ Notwithstanding this, he, in the article under consideration, Sabbabhi- 

„„ ■ CAKy*',,'' 

refers to the incident in the following terms : — ‘ ihe quarrel was 
started by Mr. Blair (the Judge to whom disrespect was shown) 
and he is entirely to blame.’ 

“ To accept the apology now tendered would be, to use the 
words of Mr. Justice Wills, ‘ a stretch of charity which would 
degenerate into absurd and ridiculous weakness.’ 

We are unanimous in arriving at the conclusion that Mr. S. 

B. Sarbadhioary has been guilty of gross misconduct in publish- 
ing an article containing the passages above set forth. 

‘‘The order of the Court is that Mr. S. Sarbadhicary be sus- 
pended from practice for a period of four years vrith effect from 
this date.” 

On this appeal, which was heard ex parte, the appellant , 

appeared in person and contended that the High Court had no 
jurisdiction over him in the matter of the alleged misconduct 
as he was a member of the English Bar j that the Bench of the 
H%h Court by which his case was heard was not properly con- 
stituted because under rule 197 of the High Court the Bench 
ought to have consisted of five Judges and not three only ; that the 
offence with which he was charged was committed by him not in 
his professional capacity, but in the capacity of editor of The 
Cochrane newspaper ; that if the remarks published by him in 
his newspaper were objectionable or untrue he could have been 
proceeded against under the ordinary law, namely, section 600 of 
the Penal Code, Act XLV of 1860 ; and that his apology should 
have been accepted, and regarded as ample expiation of the 
offence. Reference was made to In the matter of Itajendro 
Lai Mukerji (1), In the matter of Parhati Charan Ohatterji 
(2), Penal Code (Act XLV of 1860), sections 228, 600, In the 
matter of Wallace (3), In re Weare (4), The Qneen v. Castro 
(6), Ea parte Turner (6) and Leehmere Chwlton’s case (7). ; 

ft) (js9fl)i L.R., 82An..49. W L. fc. 2 Q B. D . 489. 

(2) ftSOS) I L. K., 17 All.. 498. . (6> ^873) L- R. 9 Q , 8.. 219. , £• - ; 

(8) (1866) 1 P. C., 28S. (6) (1844) 3 MonfevB- 

. ' , (1880)8 ana ChflSlO. 
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The petitioner in this case^ Mr. Sashi Bluishau Sarbadhicarj , 
is a barrister of Giay^s Inoj and an advocate of the High Coiut of 
Judicature at Allahabad; and he complains of an order of that 
Court whereby he was suspended from practice in that Court for a 
period of four years, from the 5th July 1906, for “gross 
misconduct.^^ The grounds of bis appeal are nine in number, 
and as two of them relate to the competency of the Court to 
make the order, it will be convenient to dispose of them in the 
first instance. 

The first objection is that the Court “had no Jurisdiction 
to deal with the applicant for alleged misconduct, he being a 
member of the English 

♦ In the opinion of their Lordships this objection is untenable* 
By section 7 of the Letters Patent by which it was established, 
the High Court is authorized and empowered “to approve, admit, 
and enroll such and so many advocates . . . • as to the said 

High Court shall seem meet and by section 8 the tiigh Comt 
is empow’^ered “ to make rules for the qualification and admission 
of proper persons to be advocates . . * . and to remove or 

to suspend from practice on reasonable cause the said advocates.^^ 
By rule 180 of the Court “any barrister of England or Ireland, 
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sWi be beard and decided by a Be ncli of tUi'ce Judges. Sucb Beucli may, 
at tbe bearing^ refer the matter for disposil to a Bench consisting of dfe 
Judges.^' ^ " ' 

If this rule applies, there is no donht that the Court which 
heard and disposed of Mr. Sarbadhicarj^’s case was properly con- 
stituted, for it consiited of three Judges. But Mr. Sarbadhieary 
contends that, under Eule 197, which provides that “ the Chief 
Justice and Judges present for the time being in Allahabad may, 
for good cause appearing tr them, by au order in writing under 
the seal of the Court, suspend or remove from the Rolls of the 
Court any advocate he was entitled to have his 

case heard by a Bench of five Judges, as that number were then 
present in Allahabad. The learned J udges who heard the case, 
and before whom this objection was raised, say that ‘‘Rule 197 
provides for cases in which the Chief J ustice and J udges may for 
good cause, and without charge or trial, suspend or remove from 
the Roll of the Court any advocate of the Court.” And their Lord- 
ships see no reason why they should reject this explanation. 
An advocate convicted of a criminal ofience might properly be 
suspended or removed from practice under this rule without 
further charge or trial. In their Lordships’ opinion, this objection 
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proceeded agaiast, botli civilly and criminally, on tbe expiration 
of two montbs.” Before this period expired, on th e 1st June 1906, 
Mr. Sarbadhioary published in a periodical called The Cochrane, 
of which be is both the editor and publisher, an article which has 
given rise to the order of suspension of which he now complains. 

There is no doubt that the article in question was a libel, 
reflecting not only upn Mr. Justice Eichards, but other Judges 
of the High Court in their judicial capacity and in reference to 
their conduct in the discharge of their public duties. There is 
ftlsrt urt doubt that the publication of this libel constituted a con- 
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JB^foTS SiT J'ohn 8tanleyif Knight ^ Chief (Justice , and M.f», Jentice Sit* QsoTgs 

Knox^ ■ 

CHHAJJtJ GIR AND AKOTHBB (DSBBlsrDAKTg) BIWAN (PliAIHiriS'P)* 
Mi'ndu Jaauj^^Qfihast Qoshains'^ Succession — Custom'^ Adoption of Chela hy 
widow of deceased Goshain. 

plaintiff set up a custom as prevalent amongst the grihast goshains 
of Hardwar and other places adjacent in the United Provinces whereby the 
widow of a deceased goshain was entitled with the concurrence of the elders 
of the sect to adopt a chela and successor to her deceased husband. Meld on 
the evidence that such custom was not established, Mamalahshmi Ammal v. 
Simnantha Ferumal Sethurayar (2), Khug gender Karain Chowdhry v. Sharu^gir 
Oghorenaih (3), and Govind Doss v. Matnsahoy Jemadar (4) referred to, 

Semhle that the sect of grihast goshain s living mostly in these provinces 
at Hardwar, Dehra Dun and other adjacent places, are subject generally to the 
ordinary rules of Hindu law. Collector of Dacca V, Jagai Chunder Goswamt 
(5) referred to. 

The facts of this case are Miy stated ia the jndgment of the 
Court. 


• First Appeal No. 5 of 1904 from a decree of Babu Madho Das, Subordi- 
nate Judge of Saliaranpur, dated the 11th of December l903. 

(1) (1866) L. E., 1. P. C.,»288. (3) (1878) L E. W, 4 Dale., 

(?■» <1872) 14 Moo., I. A., 670. (4) (1843) 1 Mton, 217,. , . 


bis capacity as an editor, and. .cited the .case 
,(l) .as an autiiority in support of his'argumenta. 
was an entirely different ca^e from the present, ' In 
delivering Judgment, Lord Westbury (at p. 294) says:-— 

« It was an offence , . . committed by an individual in his capacity of 
a suitor in respect of his supposed rights as a suitor, and of an imaginary 
injury done to him as a suitor j and it had no connection whatever with his 
professional character, or anything done by him professionally, either as an 
advocate or an attorney*” 

Here the whole eo.o trove rsy arose from the misbehaviour of 
Mr, Sarbadhicary as an advocate conducting a case before the 
Court, and the contempt of which he was properly found guilty 
was committed in the attempt to vindicate his professional con- 
duct in a publication for which he was solely responsible. 

Their Lordships will say nothing as to the character of the 
libel, or as to the extent of the punishment awarded. They will 
humbly advise His Majesty to dismiss the appeal. 

Appeal dismissed* 



J10 , THB INWA^r LAW BBPOBTS) [TOL* 

The Hon’ble Pandit Sundar Lai aiul Babu LaUt Mohan 
Saner ji, for the appellants. 

Baba Jogindro Nath Chaudhri and Pandit Moti Lai Nehru, 
for the respondent. 

Stanley, C.J., and Knox, J. — ^The litigation which has given 
rise to this appeal concerns the property which belonged to three 
brothers, namely, Dalpat Gir, Ganpat Gir and Dhanpat Gir, the 
sons of one Ram Gir. Dhanpat Gir died about the year 1895, 
leaving his brothers surviving him. Dalpat Gir died in 
of January 1902, leavin, 

26th of May 1902, Ganpat Gir died 
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g a widow, Miisammat BeldevL On the 
, leaving the defendant 
Mueammat Ram Rakkhi, ^vho is said bo have been a mistress, 
and a son by her, namely, the defendant Cbhajjn Gir. The parties 
belong to the goshain commimity, and the plaintiff’s case is that 
the property of a member of that community devolves upon his 
chela or disciple, and that aeeording to custom the widow of a 
deceased goshain, in case her husband has no disciple at the time 
of his death, may nominate a disciple with the authority of the 
members of the communitj^, and that the disciple so nominated 
succeeds to the property of her husband; that the plaintiff was 
nominated by Musammat Beldevi with the consent of the com- 
munity and so became w'hat, 'we may term, a posthumous pupil 
of Dalpat Gir, and as such entitled to his property. It is not 
stated in the plaint how the disputed [iroperty was acquired. It is 
merely alleged that it ^Yas first owmed by Mahant Ram Gir and 
on his death devolved upon Dalpat Gir, Ganpat Gir, and Dhanpat 
Gir. It has been found by the Court below that the property is not 
endo\ved property and that Dalpat Gir, Ganpat; Gir and Dhanpat 
Gir held their shares of it separately. These findings are not 
challenged. The defendant appellant in his grounds of appeal 
impeached the findings that the property w^as n ,t endowed pro- 
perty, but this ground was abandoned before us. 

The custom upon which the plaintiff relies is thus stated in 
the plaint. It is first alleged that Dalpat Gir at the time of his 
death anthori7.ed his widow to* make a dihciple in his name,- and 
then it is alleged that there has been a pracdce and custom in 
the goshain community that on the death of a person the members 
of tlie community cause a disciple to be made in the name of the 
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.deceased and make Iiim occupy his place. Accordingly, Mnsam- 
mat Belli evi; in accordance with the permission of JDalpat 6ir 
and also the practice in the Goshain community, assembled the 
members of the eommunitj, made the plaintiff a disciple in the 
name of Dalpat Gir, deceased, at her house on the 6th of June 1 902, 
and performed all the necessary rites/^ It is further alleged iu 
the plaint that ^‘it is also necessary for a newly made disciple, 
wishing to be the representative and successor of a deceased 
person, that he should be duly declared representative and 
-successor by the members of the community after a feast has 
been given. Accordingly, after a feast had been given on the 
12th October 1902, the members of the community declared the 
plaintiff a mahant to take the place and be, the representative of 
Dalpat Gir, deceased, and therefore the plaintiff is the lawful 
owner of his (Dalpat Gir’s) estate.^^ We may here state that 
Dalpat Gir and Ganpat Gir succeeded to the share of the estate 
of Dhanpat Gir upon his death. There is no dispute as to this. 
The plaintiff claims to be entitled not merely to the share of 
Dalpat Gir but also to the share of Ganpat Gir, but we are at 
a loss to understand how be can establish any right to this share. 

The defendant Chhajjii Gir and his mother denied the exist- 
ence of the custom. Chhajju Gir claims to be entitled to the 
property of Ganpat Gir as his disciple and he also claims to be 
entitled to it under the will of Ganpat Gir, dated the 20feh of 
February 1902. But before us he did not so much rest his case 
on the merits of his own title as on the weakness of the plaintiff 
respondent's case. 

The parties belong to the order of Sannyasis known as Giria* 
That order with others was, we are told by Mr. Ghose in his 
work on Hindu Law, founded by the great Hindu Philosopher 
Sankara in the eighth century A.D. Originally the members of 
this order were supposed to renounce the world and were strictly 
ascetics. The wealth of the ascetic consisted of his stick, begging- 
bowl and the like and was invaluable to his disciples. As Gautama 
ordained ascetic shall have no hoard.^^ In the course of time 
these bodies acquired wealth, and, so far from practising habits 
of stern austerity took to habits of luxury and woridlinm. -'A 
^ jB^etioh of them married and become- (^rihast (houie-hOldtpJi • 
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estete^ lie observes^ at page 788:— With all respect to the 
learned Judges^ it should be obserTed that according to Hindu 
law the ordinary rule of succession should apply to the case of 
that strange individual the married ascetic. Indeed according 
to ancient law ascetics who have resumed worldly ways are slaves 
of the king and their property in strictness belongs to him. 

It was contended in this suit on behalf of the appellant that 
a chela or disciple does not inherit the personal property of a 
Grihast (or house-holder) Goshain^ and farther, that the plaintift 
respondent is not a disciple of Dalpat Gir. The learned Sub- 
ordinate Judge held that though Ganpat Gir, Dalpat Gir and 
Dhanpat Gir held their shares separately and there w”as nothing 
to show that the property was endowed property, yet the sect of 
the Goshains to which they belonged is a semi-religious one and 
that the same is the nature of their properties’^ that is, we take it, 
that the property in dispute though not endowed property is semi- 
religious property, whatever this means. He also held that the 
evidence adduced on behalf of the plaintiff established a custom 
among Goshains whereby a chela is shaved in the name of a 
deceased mahant at the instance of his wife by the panches (elders), 
and if such chela performs the ceremony of bhandara and is in- 
stalled on the gaddi of the deceased by the elders, he beconaes the 
representative of the deceased with respect to his property. He 
further found that the plaintiff respondent was duly installed on 
the gaddi of Dalpat Gir by the elders of the sect in accordance 
with custom and performed the ceremony of bhandara, and is 
therefore the legal representative of Dalpat Gir. ISTo distinction, 
it will be noticed, is here drawn between a Goshain who is a 
Nihang or who is possessed of a math, and a Goshain who is a 
householder and owns no endowed property. 

There are two questions then for our determination. The 
first, whether or not the plaintiff respondent can be regarded as 
in any wsense a chela or disciple of Dalpat Gir, and the second, 
whether or not a binding custom has been established whereby 
the personal property of a deceased Grihast or (house'-holdex*) 
Goshain passes to his chela and not to his secular heirs. 

JFirst then let u» see what’ a chela or disciple according to 
Hindu notions' is,. In the case of 
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Jemadar^ to be fonnd reported m tiie vyaTaswia uj 

Shama Ohum Sarkar, Vol. I, p. 299, and also in Fnlton’s Reports, 
Vol. I, p< 217, the plaintiff alleged that he was the chela or 
disciple and legal representative in estate, according to the la« s 
and usages of Hindus, of one Makhan Das, deceased, a Hindu 
Bairagi (or religious devotee), and claimed to be entitled to sue 
as such for recovery of the property of the deceased, A de- 
fence was filed to the effect that a chela of a Hindu Bairagi does not, 
as such, succeed to the property of such a Bairagi in the event 
of intestacy. On behalf of the defendants it was contended 
that the three religious orders into which the twice born classes 
way enter are those of the Vanaprastha (hermit), the Sannyasi 
or Joti (the ascetic), and the Brahmachari (religious student), 
and reference was made to the passage of the Yajnavalkya 
which lays down that the wealth of a Vanaprastha is inherited 
by his Dharma bhratreka tirthana, or holy brother of the same 
hermitage, that of a Joti by satsHsbya (virtuous approved 
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cient description of the Joti of Yajnavalkya his goods are not 
inherited by his chela or pupil in that capacity , but by Hs sat- 
shishya (virtuous approved pupil). Then it was pointed out that 
a chela after he had served the Joti for a year may be made a sat- 
shishya if the Joti thinks him worthy of the honour j that there is 
a period of servitude for 12 months necessary before the aspirant 
pupil can become a satshisbya or partake of its privileges, and 
that the pupil who has not become a satshishya can never inherit 
it. It was held that the plaintiff failed to show his right to sue. 
An extract from a letter which the editor of the reports had 
received from Baboo Prussonno Comar Tagore, stated to be a 
gentleman of well known learning and repute at the time, is ap- 
pended to the report, from which it appears that no chela of a 
deceased ascetic can inherit his property unless he can prove him- 
self to be a siso (that is, we understand, a satshishya). The ex- 
tract is as follows : — “ My conclusion therefore is that a chela or 
servant may, if qualified, be admitted as siso, but the mere denom- 
ipation of chela does not necessarily imply the meaning of dso. 
The Hindu law recognises the right of inheritance of the latter 
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and consequently no cMa of a deceased ascetic can inberit Ms 
property anless the former can prove himself his siso too. This 
is a nice distinction which I am led to draw between the two 
phrases and their respective applicability from the concurrent 
authority of the sliasters and the usages and customs of the coun- 
try* ” We further find appended to the report an extract from 
the work called Tiintur Shar by Kishna Nanda, which describes * 
the respective qualities which should form the character of a 
spiritual guide and his religious pupil, and later on the following 
passage appears ; — A year^s residence and association with each 
other is required to form the connection of the spiritual guide 
and the pupil. It is also enjoined in the Sar Sungroho that a 
good spiritual guide should put his dependent pupil to a yearns 
probation, A knowledge of the mysterious and excellent Shas- 
ters should not be imparted to every one without distinction, it 
should be imparted to a well-behaved pupil after a year’s resi- 
dence with him. ” We refer to this case merely for the purpose 
of showing what are the qualifications of a chela. In the case of 
Ehuggender Narain Ohowdhry v. Sharupgir Oghorenaih (1) 
the principle of succession upon which one member of an order 
of ascetics succeeds to another was laid down as being based 
entirely upon fellowship and personal association with the ascetic, 
and it was said that a stranger, though of the same order of ascetics, 
is excluded. It thus appears that a person who has had no asso- 
ciation with a spiritual guide cannot, except by a fiction, be his 
chela, A posthumous chela is a contradiction in terms. 

The authority upon which Mr. Ghaudhri on behalf of the res- 
pondent has strongly relied for the proposition that a posthumous 
disciple may be appointed to a deceased ascetic is to be found 
in West and Buhler’s Hindu law, Vol. I, p. 66S. There in 
answer to the question whether a Groshain either of the sect Pun, 
Giri or Bharathi acquired a vatan like that of a Patil or Kiilka- 
rani, can it descend to his or his wife’s disciple, the reply is 
Among the Goshains of the abovementioned sects, a disciple 
is as good an heir as a son among other people. If a diseiple was 
not nominated by the male Goshain, his wife may nominate one 
to succeed to her estate in the same manner as a widow among 
(1) (I$78) I*' I*. 1., 4 Calc., 543. ^ ' ' ' 
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tber classes is allowed to adopt a son. No objection seems to 

:xist to sncb a proceeding.” The learned Pandits give .s the 

authority for this answer the Vyavahara Mayukha, para. M2, 
[—4. A reference to this work will show that; it does 
mt the alleged practice. T he paragraphreferred to contains the 
ixtract from Yajnavalkya already quoted, stating the rule pre- 
mlins as regards the estates of ascetics^ namelj ; the "eii» o a 
hermit, of an ascetic, and of a student, are in their order trie 
preceptor, the virtuous pupil and the spiritual brother and asso- 
date in holiness.” Moreover, the answer would seem to pre- 
suppose that the deceased Goshain for whom his wife may nomi- 
nate a chela to succeed him had disciples, and that it was one of 
these disciples whom she might nominate as his sucoessoi. 
does not, at least not clearly, support the suggestion that it a 
Goshain had no disciple during his life-time his wife could elect 

one after his death, 1.1.1 

Let ns see now on what evidence the novel custom which has 

been set up in this case is sought to be supported. Mabant Jhan- 
du Natb, who is a Sannyasi, purported to give an account of t e 
nomination and election of the plaintiff as a mahant after the 
death of Dalpat Gir, though he did not attend the meeting at 
which he was elected. He was asked whether any woman tod 
ever made a disciple in the way in which the plaintiff, Diwan Gir, 
was made a disciple of Dalpat Gir, and his answer was in the 
first instance in the negative, and then he stated that Earn Saran 
Gir’s wife made Earn Eatan Gir a disciple after the death ol 
her husband, or that she caused the members of her brotherhood 
to make him a disciple. In answer to the further question 
whether Earn Gir was the holder of a math, Ms reply was that ho 
could not be called the holder of a math, inasmuch as mahants 
who are grihasts are not holders of a math. He also stated that 
at the time of his death Earn Gir was not a nihang mahant, and 
that when a mahant is not nihang his sons become Ms heirs j and he 
followed this up by saying that when a mahant is not a nihang, 
that is, is a house-holder or grihast, his wife becomes his heir on 
his death. The evidence of this witness does not to any appreci- 
able extent support the alleged custom. In answer to a question 
by the Court he stated that « if a grihast mahant should not give 








permission to Ms wife as to the making of a disciple, Ms wife can 
on his death make a disciple in his name even without such per- 
mission, After the death of a house-holder mahant his widow has 
the same power with regard to the making of a disciple as he him- 
self. As regards the power of making a disciple, there is no 
difference between a mahant and his widow.” What authority 
the witness had for this statement, w'e are not informed. He 
is a comparatively young man, being only 34 years of age, and 
is not shown to have any special knowledge of the rules of the 
Goshain community. / . 

Another witness, Gajraj Bharti, also a Goshain, deposed that 
Diwan Gir was made a disciple of Dalpat Gir four or five 
months after the death of Dalpat Gir. The panoh, he said, were 
called by Musammat Beldevi to her house, when she told them 
that she wished to have Diwan Gir made a disciple in the name 
of her husband and that the Panoh agreed to carry out her wish, 
and thereupon the necessary ceremony of installation was per- 
formed. He mentioned four or five oases in wMch in recent 
years disciples of deceased Goshains had been nominated by their 
wives. A panehayatnama was drawn up and signed by this and 
other witnesses testifying to the election and installation of 
Diwan Gir as the disciple of mahant Dalpat Gir. We shall 
refer to this document more particularly later on. It was 
produced by this witness. Cross-examined as to it the witness 
used these significant words : — “ People said females have caused 
disciples to be made, but it is invalid. They tried to find out 
a precedent. I also did the same.” It appears, therefore, 
that the partisans of the plaintiff found it necessary to search 
for a precedent for such an appointment as chela as that of 
the plaintiff. This witness is the brother of Kashi Bharti 
whose wife and Musammat Beldevi are sisters. Of the in- 
stances which he gave of the making of disciples by the 
widow of a deceased Goshain, two were disciples of Kashi Nath 
who were made disciples by his wife. We may point out that 
the election of the plaintiff Diwan as a disciple of Dalpat 
Gir led to disturbances which resulted in the bringing of 
criminal proceedings by Chhaiju Gir agabst this witness and 
.pthars, , -‘i 
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The next witness to whom we would rc 
Puri, also a Goshain, resident at Hard war. 
question:— "Should any one die leaving a v 
community what will he her rigid as to the ma 
(It will he noted that the question was not d 
of a grihast Goshain, but to the Gosharn comi 
bis reply was:— “A disciple is made. He is 
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rhe woman says:-' Make a disciple in the name ot my busDana. 
Che members order a man, a mahant : ‘You shou ma^e a 

iisciple, cut the tuft of his hair.’ Disciples made in tbs way are 

.0 he found in my community.” Then he mentioned the names of 
ave persons who were made disciples in this way and stated hat 
they had got the properties of their spiritual guides. He iurthei 
stated that the sons of a Goshain have no right tohis property without 
their having been made disciples, and that if a Goshain left a wife 
and a son who had not been made a disciple, his property devolved 
upon the wife and not upon the son. He was asked his means 

of knowledge of this rule and stated that he heard it from his 

father and spiritual guide. It was further elicited from this 
witness that there are about 17 or 18 families of Goshains at 
Hardwar and that all of them are grihasts. He further deposed 
that a wife can make a disciple without obtaining permission 
from her husband to do so, and that children of a kept woman 
have the same right as those of a wedded wife. 

Pnran Gir and Sheoraj Gir gave evidence to the same effect. 
Sheoraj Gir admitted that his knowledge on the subject was 
derived from his having seen the initiation as disciples of Ratan 
Gir, Khushal Bharti and Bhajjan Gir, and also from hearing of it 
from the Goshains. He is a man of 34 years of age and is one of 
the parties against whom the complaint was lodged in the criminal 
n..nvs rThhfiiiu Gir in connection with the initiation of the 
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these disciples ^had' left the village and that the property which leog 
belonged to the deceased Goshaia ha 1 been sold by auction. 

Hoshiar Gir, a reJdent of Daulatpur and a Goshain, deposed 
that he was initiated as a disciple of Harnand Gir by Harnand dxwajt. 
Gir^s wife seven or eight years previously in the village of Daulat- 
pur. In cross-examination it was elicited that Harnand Gir had no 
son and that the witness and Ganpat Gir were his nephews and 
that both the witness and Ganpat Gir inherited the property of 
Harnand Gir. Farther he deposed that there was a will in his 
favour. It was not therefore out of the usual course that he and 
his brothers should inherit the property of Harnand Gir. 

Several other witnesses were examined^ but their evidence 
does not put the case further. It simply shows that there have 
been in the last 20 years several instances in which the widows 
of deceased Goshains nominated disciples^ and that the disciples so 
nominated were recognised as the disciples of their deceased hus- 
bands, What the property was which they inherited or how it 
was acquired, or whether it was endowed property or not the 
evidence does not show. 

It is a significant fact that on the initiation of the plaintifij 
which, as wehavC said, was followed by disturbances leading to * 
criminal proceedings, a panchayatnama was executed to testify to 
the election of the plaintiff as a disciple of Dalpat Gir, This 
document we find was signed by all the witnesses without excep- 
tion who have supported the plaintiff^s case as regards the alleged 
custom. It is dated the 12th of October 1902, and recites the 
death of Dalpat Gir on the 16th of January 1902, without 
leaving any disciple, and the alleged practice among the Goshain 
community of Hardwar and the neighbourhood, that on the death 
of a mahant some person approved of by the community and the 
widow of the deceased should be nominated as a disciple. Then 
follows a declaration that on the 6th of June 1902^ the members 
of the Goshain community a-sembied at the house of mahant 
Dalpat Gir with the consent of his widow Musammat Beldevi, 
made the plaintiff Diwan Gir, who is stated to be a relation of . 
Dalpat Gir, and whom Dalpat Gir intended to make his disciple 
in hia Hfe4ime, a disciple in the ’name of^mahartt Dalpal,Git*i ■ '' 
'^■'■■'"'■^^ha''do0iii|pnt:'ne^ 
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Gir is Diwan Gir, nominated and appointea iawxuiiy accoiuiug 
to law and the custom o£ the Goshain community, all the oera-* 
monies essential and requisite for this appointment having been 
fully observed. 

Now if the alleged custom was a recognised custom, it is not 
apparent what the necessity was for the preparation and signing 
of this document. Indeed it rather suggests that the parties to it 
had misgivings as to the propriety of their action in interfering 
with the devolution of the property of Dalpat Gir. The search 
for precedents is also suggestive. The object of making the 
plaintiff a disciple of Dalpat Gir manifestly was for the purpose 
of securing for him the property of Dalpat Gir. 

Not a single document has been given in evidence in support 
of the alleged custom, and the cases in which ehelas have been 
appointed by the widows of deceased house-holder Gosbains are of 
recent date. It would seem that the small community of grihast 
Gosbains at Hardwar are bent upon introducing a new usage as 
to the devolution of the property of the members of their com- 
munity. What the necessity is for a grihast Goshain to have a 
chela is not apparent. Such a Goshain has not cast off the world 
and become an ascetic. On the contrary he is immersed in 
worldly affairs and has his family to look after. His time is 
not occupied in the study of the shastras or in imparting a know- 
ledge of the sliasters to pupils. It does not seem reasonable that 
the sons of such a Goshain under such circumstances should be 
excluded from inheriting his property by any chela who may be 
appointed by his widow. 

As we pointed out, the defendants appellants did not rest their 
case in the Court below or before us so much upon the strength of 
their own title as upon the weakness of the plain tiff ease. This 
they were entitled to do. They did, however, adduce some evi- 
dence to prove that amongst grihast Gosbains no one is placed 
upon the gaddi, as in the case of nihangs. An important matter 
is that Bam Gir made a will (No. 221C of the record), dated the 
29th of November 1879, which is witnessed by a number of mem- 
.'bers. of his community, and it left his property to his three sons in 
. 'equal 'shares and no question was raised as to his power to do so,, 
lApreoyer ^ Wf find.tbp^t. hi a tlnree sons.* p^rtxMoned 'Me prop wty 


Chuaot 

m 




T0L. xnx,2 


ALIiAHABAB 


between them* This partition' Was carried ont by a deed dated 1000 

the 6th June 1892, and, as has already been pointed out, the 

three sons thereafter held their shares separately. In that deed 

it is recited that the property was owned and possessed by the Diwi:K. ■ 

executants as ancestral joint property, left by mahant Ram Gir, 

their deceased guru and father. A provision in that deed to 

the effect that the executants should not have power to tran!^fer 

their shares to a stranger was relied on by the learned advocate 

for the plaintiff respondent, as showing that the property was not 

regarded as being subject to the ordinary rules governing secular 

property; but we do not see that this helps Ms ease to any 

appreciable extent. Ganpat Gir disposed of his share by a will, 

dated the 20th of February 1902, in favour of a place of worship 

inside his house called Mahadeo Jeo and also in favour of the 

defendants appellants, Chhajju Gir and Musammat Earn Eakki. 

Upon the whole we are unable to say that the custom set up 
by the plaintiff respondent was proved by such clear and unam- 
biguous evidence as is requisite for the establishment of a custom 
or usage modifying the ordinary la^v of succession. A custom 
whereby the sons of the owner of the property may be deprived 
of their right to that property by the appointment, after the 
death of their father, of a chela to him by his widow or by the ♦ 
community to which they belong is a startling one. This is the 
custom which the plaintiff respondent sets up. We should require 
the clearest evidence of the antiquity of such a custom before we 
could give legal recognition to it. No evidence in proof of the 
antiquity of the custom has been given. We merely have a few 
instances of its adoption extending over a period of about 20 
years. We may quote with advantage the language of their 
Lordships of the Privy Connoil in the case of Bam LaJcshmi 
V. Sivaimntha Ferumal Sethurayar (1) in regard to 
special usages. At page 686 they say Their Lordships are 
fully sensible of the importance and justice of giving effect to 
long established usages existing in particular districts and fami- 
lies in India, but it is of the essence of special usages modifying 
the ordinary law of succession that they should be ancient and 
^ ■ InTamble, and' it, is furlher essential -that Jhey^- 'should 'be ' ■ 
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established to be SO by clear and iinambiguous evidence* B is 
only by means of such evidence that the Court can be assured of 
their existence and that they posse.*s the conditions of antiquity 
and certmnty on which alone their legal title to recognition 
depends/^ The evidence before ns in this case in proof of the 
alleged custom is neither clear or unambiguous^ and it by no 
means satisfies us that the alleged custom possesses the conditions 
of antiquity or certainty entitling it to recognition. The plain- 
tiff respondent therefore has failed to establish the custom which 
he set up and bis suit must fail 

We therefore allow the appeal, set aside the decree of the 
Court below and dismiss the plaintiff^s suit with costs in this 
Court and in the lower Court. 

Appeal decreed. 
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. Before 8if John BtanUy» Knight ^ Chief Jmtice^ and Mr, Justice Musiomjee, 
KHUDDO iuKB orHBBS (DBriKnANTs) v, I)UR0A PRASAD Aim akothbb 

(PiiAiifrarB). 

Act JVb. XV of 1856 (Mindu Widows' Be-marriage AciJ^ section 2 — Mindm 
widow'-^Me*fmrriage permitted hg rules of casfe-^Widow not deprived of 
property of her fret husband. 

Where the rules of her caste recognize the right of a Hindu widow to re- 
marry, a re-marriage has not the result of divesting her of the property of her 
first husband. 

Saran Das v. JSHandi (1}, Bharam Das v, Ifand Jjal (2) and Itanjit 
r. Badha Bani (3) referred io, 

died, leaving a widow iPand a mother JK. 2^, being permitted to do so by 
thecustom of the caste, married again. T transferred her interest in her first 
husband^s property to D and S. K purported to sell the same property to L, 
who mortgaged it to JST Pand X B, BLeld^ on suit by B and B for recovery c^f 
the property transferred, that the plaintiffs were not bound to reimburse the 
defendants (K, L and J&’a mortgagees) in respect of any debts of &■ which 
they might have paid. 

The facts of this case are as follows : — 

Oae Ghuran. Kasodhan died possessed of certain immovable 
propa'ty leaving Mm surviving his widow Musammat Thakiir Dei 
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« Second Appeal Ho. 907 of 1906, from a decree of W. Tudball, Hsq., 
District Judge of Gorakhpur, dated the 24ith of July 1905, modifying 
a ^eree of Munshi Achal Behari, Subordinate Judge of Gorakhpur, dated the 
ardofMay 1905. 
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and Ms mother Musammat Khucldo. The caste beibg one the 
rales of which permitted widow^s to re-marry, Thakur Dei married 
one Tika Kasodhan. After her re-marriage Thakur Dei transferred 
her late husband^s property by gift to Diirga Prasad and Sita 
Earn on condition that they paid off Ghurau’s debts. On the 
same day Khuddo, the mother of Glmrau, transferred the same 
property to Laohhman^ the son of Durga Prasad, similarly stipulat- 
ing for the payment by the transferee of Gharau’s debts. 

Laehhman, in order to pay off the said debts, mortgaged the 
property to Kishan Prasad and Nageshar. The transferees from 
Thakur Dei, Durga Prasad and Sita Earn, then brought a suit to 
recover possession of the property of Ghnrau. The Court of first 
instance (Subordinate Judge of Gorakhpur) decreed the plainiiffs^ 
claim and also directed that the plaintiffs should pay to the defen- 
dant Laehhman such amount as bad been paid by the defendants 
on account of the ancestral debt. The defendants appealed and the 
plaintiffs filed objections under section 661 of the Code of Civil 
Procedure to such part of the decree as directed payment of the 
debts of Ghurau. The lower appellate Court (District Judge of 
Gorakhpur) dismissed the appeal and allowed the plaintiffs^ 
objections, making the decree a simple decree for possession. 

Babu Jogindro Nath Chaudhri^ Babu Durga Charan Ban^. 
erji and Munshi OuUari Lal^ for the appellants. 

The Hon'ble Pandit Sundar Lai and Munshi Gobind Frasad, 
for the respondents. 

Stanley, CJ., and Eustomjee, J. — ^The facts of this case* 
are as follows On the death of his father Gajadhar, his son, 
Ghurau, succeeded to the property which is the subject matter of 
this litigation. He died in the month of February 1904, leaving* 


a widow, Musammat Thakur Dei, and a mother, Musammat 
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Khaddo. The parties belong to the Kasodhan caste, and accord-, 
ing to the custom of this caste a widow is entitled to re-marry. 
Musammat Thakur Dei did re-marry. She, on the 3rd of Sep- 
tember 1904, transferred the interest which she derived from her 
husband in the property by gift to the plaintiffs. On the same 
day Musammat Khuddo sold the same property to Laehhman. 
Prasad, defendant, second party, and he in his turn mortgaged 
tb,e property in favour of the defendants 3 and 4» Tho ;; ■ 
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cont6»tion in the Court below and before us was that Mnsammat 
Tfaakiir Dei, by reason of her re-marriage, forfeited her interest 
her husband^s property under the provisions of section 2 of Act 
Another point has been raised befoi’e us in this 
we shall presently refer. This question has come 
In the case of Ear Baran 


m 

XV of 1856. 
appeal, to which 

before this Court on several occasions. 

Das V. Nandi (1) it was decided ^ 

JJ., that a widow belonging to the sweeper caste, in which there 
is and in 1856 there was, no obstacle by law or custom against 
the re-marriage of widows, did not by marrying again forfeit her 
interest in the property left by her first husband. This decision 
was followed in the case of Dkaram Das v. Nand Lai (2) and 
again in the case of Ran jit v. Radha Rani (3). In the last- 
mentioned case, Blair and Aikman, JJ., stated in their judg- 
ment that in addition to the cases to which we have referred there 
were several unreported cases in which the decisions followed the 
decision in Harsaran Das v. Nandi. The learned J udges say 

see no reason to doubt the soundness of those decisions, which 
form, as far as we know, a consistent mrsus cwice in this 
Court.^^ It has been pointed out to us that the decisions of the 
Bombay and Calcutta High Courts conflict with the decisions of 
this Court, but in view of the fact that the question has been de- 
termined by at least four Judges of this Court, we do not think 
that we should express any doubt upon the correctness of those 
decisions by sending, as 'we are asked to do, this case for determi- 
nation to a larger Bench. The case is governed by those deci- 
sions and we must so hold. 

The remaining question arises upon the fourth ground of 
appeal. It is there alleged that the appellants admittedly paid 
mortgage debts due by Mnsammat Thakur Dei^s husband at a 
time when they were interested in their payment and which the 
respondents were bound to pay and that therefore the appellants 
were entitled to be reimbursed the amount so paid. 

We think that the learned District Judge deals in a reason- 
able way with this question. He says : — Lachmau did not act 
on behalf of the plaintiffs, but as of hi§ own right and denying 

* AIK S30, .(2) Weekly Hotei, 1889, y. 78, 
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the plaintiffs^ title. If he bad paid any of the deceased^s credi- 
torSj he must recover from them and refund to the mortgagees 
what he borrowed from them, Neither he nor they (mortgagees) 
have any right to keep the plaintiffs out of possession or to 
burden the estate with a mortgage against the will of the latter. 
The plaintiffs, no doubt, will have to pay off the debt due from 
the decease!, but they may prefer to do so by some other arrange- 
ment and I see no justice in forcing them to abide by the result 
of an arrangement made by an enemy,’^ 

We do not think that this is a case in which we ought to 
impose any conditions upon the plaintiffs. Their suit is a suit to 
recover possession of property to which they have established 
their title. If the defendants have any just claim as against 
them in respect of debts which have been paid off, which they 
can legally enforce, it is open to them to institute a suit for that 
purpose. We therefore dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Kustomjee, 
LIAKAT H0SAm (PiiAiK’uirr) BASHID-UD-DIN and othbbs 
(Defendants).**' 

Bf 0 *m^tion^Sale of property to a stranger •^Me*sale to a oo^sharer before a 
suit for pre-emption is “brought. 

Where property in respect of which a right of pre-emption exists in 
favour of a co-sharer is sold to a stranger, but, before a suit for pre-emption 
is brought, passes back into the hands of a co-sharer, a suit for pre-emption 
cannot be maintained, and this rule is not affected by the fact that the co- 
eharer in whom the property sold to a stranger revests was a party to its 
sale to a stranger, Bhagw'in Das v. Mohan Lai (1) referred to. 

This was a suit for pre-emption arising out of the follow- 
ing circumstances. During the years 1903 and 1904 the mem- 
bers of the family of Shaikh Nasir-ud-din, who were owners of a 
6 pie share in patti Nanku Singh of mauza Gauhari, s:ld their 
interest in the said patti by seven separate sale-dee! s to sue 
Abdul Hamid, ‘Out of the vendors two persons, Rashid-ud-din 
and Mukhtar Ahmad, owned shares in the patti which were not 
conveyed to‘ Abdul Hamid, and they continued to hold these 
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shares* ' They were parties to two only out of the seven sale-deeds 
referi’ed to above. One Liakat Husain, who was a eo-sharer in 
the village of Gauhari, the vendee Abdul Hamid being a 
stranger, claimed pre-emption of the 6 pie share in patti Hanku 
fc3ingh| but apparently was long in coming to terms with the 
vendee, who on the 16th of September 1904 resold the property 
to Eashid-iid-din and Mukhtar Ahmad. Liakat Husain then in- 
stituted a suit for pre-emption. The Court of first instance 
(Subordinate Judge of Allahabad) decreed the plaintiffs claim, 
holding that Eashid-ud-din and Mukhtar Ahmad were not 
entitled to set nip their rights as co-sharers against the plaintiff 
because they had themselves been parties to two of the sales 
which gave rise to the suit for pre-emption. On appeal, how- 
ever, by Eashid-ud-din and Mukhtar Ahmad this decree was 
reversed by the District Judge, who dismissed the suit. The 
plaintiff thereupon appealed to the High Court. 

Mr, Karamat Husain and the Hon’ble Pandit Bmida/f Lal^ 
for the appellant. 

Dr. Tej Bahadur Sapru and Pandit Mohan Lai Nehru^ for 
the respondents. 

Staistley, C.J., and Eijstomjee, J. — The members of the 
family of Sheikh Naziir-ud-din were the co-sharers in a six pie 
share in patti Nsnku Singh, manza Gauhari. In the years 1903 
and 1904 they sold their shares to the defendant, Abdul Hamid, 
in seven different sale transactions. These sales were carried 
out by seven sale-deed^. To two of these sale-deeds alone were 
the defendants respondents, Eashid-ud-din and Mukhtar Ahmad, 
parties. These co-plaintiffs owned shares in the patti which 
were not conveyed by them to Abdul Hamid, and they continued 
1)0 hold' these shares. The suit out of which this appeal has 
arisen was instituted on the 24th of September 1904, by the 
plaintiff appellant, Liakat Husain, who is also a do-sharer in the 
village, to pre-empt the sales so carried out in favour of Abdul 
‘ Hamid 'who was a stranger fo the coparcenary body. Before, 
however, the suit was instituted, namely, on the 16th of Septem- ; 
her i9p4,' Abdul Hamid sold, and conveyed nil 'the property' 
which he had so 'purchased to the' defendants respondetits. ■ The .. ; 
■plaintiff alleged -in his plaiofe that this 'sale to the defendants' ' 
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respondents^ Eashxcl-nd*ditt and Miikhtar Akmadj was fictitious^ 
o/lkisive and wlrkont consideration! and was made in order to 
defeat p^alutiff^s right of pre-emption. • 

The Court .of first instance decreed the plain tiff^s clainij but 
upon appeal the learned District Judge reversed the decision of 
the Court below and dismissed the pkiatifi^s suit. The lower 
appellate Court agreeing with the Court below found that the 
evidence failed to show that the sale carried out in favour of the 
defendants respondents was not genuine. 

The only question for determination by us is whether the 
defendants respondents by joining in the sale of the shares com- 
prised in two of the sale deeds to which they were parties 
thereby precluded themselves from purchasing the property from 
Abdul Hiimid. The argument advanced on behalf of the plaintiff 
appellant is that Eashid-ud-din and Mukhtar Ahmadhaving con- 
curred in a sale in favour of Abdul Hamidj a stranger, forfeited 
their right to pre-empt that sale and in fact could not enter into 
competition with the plaintiff in the matter of pre-emption. As 
regards tiie shares comprised in the five sale-deeds to which 
Eashid-ud-din and Mukhtar Ahmad were no parties, it is clear 
that they did not forfeit their right of pre-emption : they stand 
on the same footing, as regards pre-emption, as the plaintiff. 
This is admitted by the learned advocate for the plaintiff. 

As regards, however, the shares comprised in the sale-deeds to 
which they were parties, Mr. Sundar Lai presses the argument 
that the defendants respondents haying joined in the sale of these 
shares to a stranger must be treated themselves as strangers to 
the coparcenary body and cannot compete with the plaintiff in 
the matler of pre-emption. We think that there is no force in 
this argument. Eashid-ud-din and Mukhtar Ahmad are not 
claiming pre-emption. What happened was that before the 
institution of the plaintiff^s suit, they, being co-sharers in the 
%dllage, purchased from Abdul Hamid all the property %vhich had 
been conveyed to him. The propeity found its way back into 
the hands of co-sharers before the institution , of pre-emption 
proceedings.” The object of pre-emption is .’to keep.*' strangers out ^ 
of the coparcenary body of a village^a^d eo, maintain; the unity 
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are instituted, the property has found its u'ay into the hands of 
co-sharers, there is- no reason for allowing pre-emption, -which is 
by the way a very -weak right. The principle governing a case 
of the kind is thus stated in the judgment in Bhagwan Das v. 
Mohan Lai (1) to which one of us was a party, namely : — 
“ Where a share has in violation of the provisions of the wajib- 
ul-arz been sold to a stranger, if before the institution of a suit 
for pre-emption that share has found its way into the hands of a 
co-sharer whose rights of pre-emption as such are equal to those 
of the plaintiffs in a suit for pre-emption subsequently instituted 
then the pre-emptor’s suit wi-l fail. The reason of the rule 
teems to be that as the object and cause of the institution of pre- 
. emptive rights is the desire to keep strangers excluded from the 
coparcenary body, the reason and object cannot justify a pre- 
emptive suit by one co-sharer against another to compel the latter 
to surrender a share over which his pre-emptive rights are on the 
same level as those of the plaintiffs.” We are unable to hold 
that the fact that the defendants respondents Eashid-nd-din and 
Mnkhtar Ahmad could not have enforced a right of pre-emprtion 
as against Abdul Hamid so far as regards the shares comprised 
in the two sale-deeds to which they were parties, precludes t.hpni 
from setting up the revesting of those shares in themselves by a 
genuine sale before the date of the suit as a complete answer to 
the plaintiff's claim. We think that the decision at which the 
learned District Judge arrived is correct and we dismiss the 
appeal with costs. 
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before Sir Jokti Stanley ^ Knight, Chief Jmiicei and Mr, J'mHee 
Sir George K7iox» 

BANMALI PANDB (PiAlKTi^F) ». BISHESHAE SIHGH akothbb 
(Depe]s"I>a::7i:s).* 

Act { Local J ifo.JJ o/190i (Agra Tenancy Act), secfions 20,21 and 31— 
Oacu27(tficy holding — Mights of alienation 2?^ssessed hy occn^ganay tenants--*^ 
Mortgage, 

Meld that the law enacted in sections 20 and 21 of the Agra Tenancy A'otj 
1901, ohliterates any distinction which might have existed or have been 
giiX^posecl to exist between the right of occupancy and the right to occupy 
wherever transfers wore made or contemplated by tenants, and that the ten- 
ants mentioned in these sections can no longer transfer either the right of 
ocenpancy or the right to occupy otherwise than by a sub-lease, 

A subsequent mortgagee of an occnj>incy holding, whose mortgage was 
executed after the coming into force of the Agra Tenancy Act, has, therefore 
no right to redeem a prior mortgage over the same holding. Kkiali Mam r. 
Mathii Lai (1) and Er-iy Mohan Las v. Algu (2) distinguished. Madan JLal 
V. Miiliammad Ali Lfasir Khan (3) approved. 

The plaintiff in this suit claimed as subsequent mortgage of a 
cultivatory holding of one Dip Singh a right to redeem a prior 
usufructuary mortgage over the same holding granted by Dip 
Singh to Bisheshar Singh and Kauleshar Singh, who were in 
possession. The Court of first instance (Munsif of Basra) decreed 
the plaintiff’s claim. The defendants, first mortgagees, appealed, 
and in appeal raised the plea that under the provisions of the 
Agra Tenancy Act, 1901, the mortgage in favour of the plaintiff 
was invalid and the plaintiff therefore had no right to sue for 
redemption of their mortgage. The lower appellate Court (Sub- 
ordinate Judge of Ghazipur) accepted this contention, and, revers- 
ing the decision of the Miinsif, dismissed the plaintiff’s suit. 
The plaintiff thereupon appealed to the High Court. 

Maulvi Ahdid Majid, for the appellant. 

Munshi Oohind Prasad, for the respondents. ' •; 
Stanley, C.J., and Knox, J. — The subject matter of the suit 
out of which this second appeal arises is the interest of an occu- 
pancy tenant, and the question which we have to decide is 
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♦ Second Appeal Ho. 1238 of 1904, from b decree of Byed Muhammnd 
- Tajammul Husain, Subordinate Judge of Hhazi pur, dated, theloth of Septem-* 
her 1904,, reversing the decree of Babu Han Mohan Sanya!, Munsif of Basra, 
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whether the holder of a subsequent usufructuary mortgage which 
\ 3 iir ports to have been created over the interest of an occupancy 
tenant can. sue for redemption of a prior usufructuary mort- 
gagee w’’ho claims to hold a similar mortgage over the same hold- 
ing. The Court of first instance decreed the claim in favour of 
tht? subsequent mortgage. The lower appellate Court held that 
the mortgage under which the plaintiff claimed was invalid and 
unlawfulj that the plaintiff had acquired no rights in respect 
of the mortgage' land sought to be redeemed^^ and w'as in no 
way entitled to claim redemptions^ under the Transfer of Pio- 
perty Act. It accordingly dismissed his suit. Three pleasure 
taken in appeal— the first is that the mortgage is not absolute- 
ly void^ but is voidable as against the landlord; the second is 
that as neither the landlord nor the tenant had questioned the 
validity of the ^^mortgage^^ the defendants had no right in law 
to question the right of the plaintiff to maintain the suit, and the 
third wms that the lower appellate Court had not taken into 
consideration the provisions of section 31 of the North-Western 
Provinces Tenancy Act, 1901. It will be seen that this third 
plea is virtually the first plea over again in different terms. 
The learned counsel for the appellant felt, as he proceeded in his 
argument, the difficulty of treating his client^s rights as the 
rights of a mortgagee, and he adopted the line of reasoning 
sanctioned in the Full Bench ruling of this Court, Khiali Ram 
Y.N'athm Lai {1). In that case it was held that ’‘^although a 
tenant with a right of occupancy, other than a tenant at a fixed 
rate, cannot legally transfer his right of ocoapancy, he can sub- 
let the right to cultivate the land comprised in his occupancy 
holding, as such a sub-letting does not profess to be a transfer of 
the right of occupancy, and is not in contravention of section 9 
of Act No. XII of 1881.^^ Again in the same judgment it is 
.laid down by the learned Judges, at page 230, that the right of 
a zamindar under Act No. XII of 1881 to obtain an enhance- 
ment of the rent payable to him or to obtain an ejectment of his 
occupancy tenant and of those, holding under Mm, cannot be 
interfered with or lessened by the fact that his occupancy 
has by a lease, or other form of sub-letting, or by a 
(1) '(IS^a) I, L. B., 15 AIL, 2m ' 



VdL. I'tix, j ' ALLAHA^AI) smtm • ; ISl 

usufmefcnary mortgage, to the graatiiig of which the xaminclar was 
not an actively consenting party, sub-let or mortgaged the occu- 
pancy holding or any part of it/^ The learned counsel points out 
that this view was endorsed by the learned Judges of this Court 
who decided the oajre of Brij Mohan Das w Alga (1). In this 
case the objection taken to the decision of the Full Bench of this 
Court, namely, that the only question referred to the Full Bench 
was w'hether or not an expropiietary tenant could sub-let bis 
Lpkling or a part of it, and so far as it applied to the interest of 
an occupancy tenant that judgment is an ohiter dictum was fully 
considerecL It was held after much con ideration that the second 
paragraph of section 9 of the North-Western Provinces Pent 
Act, 1881, was no bar to the creation of a usufructuary mortgage 
of an occupancy holding by a tenant having a right of occu- 
pancy. 

The learned counsel also urged that the Tenancy Act was an 
Act intended only to regulate the relations subsisting between 
landlords and tenants. Ttie provisions contained in section 20 
w’ere provisions created and intended to protect and guard the 
interests of the landlord, and in construing them the Court 
should take into consideration the provisions of section 31 of the 
same Act. Section 81 enacts that every sub-lease or other trans- 
fer, etc., made by a tenant in contravention of the provisions of 
this Act shall be voidable as hereinafter provided. Farther that 
when a tenant has made such a sub-lease or other transfer the land- 
holder may sue for the cancellation of the same or for ejectment 
of the tenant or other transferee or of both. If these two sections 
were read together, he contended that the provisions of the Ten- 
ancy Act, 1901, did not alPet and w^ere not intended to affect 
transfers betw^een tenants and transferees from tenants, and that 
such transfers, even in the case where the landlord was con- 
cerned, being voidable and not void, such transactions admitted 
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he shall not be competent to transfer his holding or any portion 
thereof otherwise than by lease as hereinafter provided. 

In consideringj however, the argument addressed to ns by 
the learned counsel it is important to remember that the 
Tenancy Act of 1901 is not, as Act No. XII of 1881 was, 
an Act to amend the law relating to the recovery of rent, 
but an Act to consolidate and amend the law relating to 
agricultural tenancies, and that the language used in section 9 
of the Act of 1881 has been very much amplified in sections 
20 and 21 of the Act of 1901. While section 9 of Act Sfo. 
XII of 1881 dealt with the rights of tenants at fixed rates and 
other rights of occupancy, section 20 of the present Act deals 
with the intei’est of exproprietary tenants, occupancy tenants, 
etc. It declares that those interests are not transferable in 
execution of a decree of a Civil or Revenue Court, and also that 
an exproprietary tenant and an occupancy tenant are not com- 
petent to transfer their holdings or any portion thereof otherwise 
than by a sub-lease as provided in the Act. Now the word in- 
terest which is used in the Act of 1901 is a word of a very large 
and comprehensive nature. While section 9 of Act No. XIT of 
1881 merely enacted that other light of occupancy shall be 
transferable in execution of a decree or otherwise, the Act of 
1901 uses the wider term interest and provides that the in- 
terest of an occunanev tenant is not ti’ansferable in execution 
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section 117 it may well be inferred that leases for agricultural pur- 
poses stand on a different footing from mortgages. This is also 
apparent from reading section 10. cl. 2, and section 81 of Act No. 
II of 1901 together. The case before us is of a mortgage such as 
is contemplated and understood by mortgages’^ in Act No. IV of 
1882. Were we to grant a decree in this case, the decree would 
be intended to operate in the direction of transferring the in- 
terest of the occupancy tenant mortgagor from the prior mortgagee 
and into the hands of the plaintiff appellant. 1 his would be in 
direct conflict with the provisions of section 20, which, as already 
pointed oat, enacts that the interest of an occupancy tenant is 
not transferable in execution of a decree of a Civil or Eeveniie 
Court, and it is not for us to grant a decree wdiich could not 
afterwards be executed, but would remain infruetuous. Our 
attention has been drawn to the case of Maddn Lai v. Muhain-- 
mad All Wasir Khan (1) in which the same view was held by 
our brother Eichards. For these reasons we hold that the view 
taken by the lower appellate Court was the right view, and we 
dismiss this appeal with eost=?. 

Appeal dismissed. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. JnH toe Rustomjee. 

BHADDAK (De2?enuaitt) KHAIE-UD-DIN HUSAIN (Plaiktife) and 
BHOLA (Deebxdakt),* 

Jjand-holder and tenant — Site in ahadi occu]>ied "by non-agricnlkt^ral tenant*^ 

. A.dverse possession — Xticense-^Act Ko. V of 1882 (Indian Kasements 

Aet J, section 60, 

A person who was neither an agricultural tenant nor a village handicrafts- 
man was found in possession of a house in the ahadi -which he and his predeces- 
sors in title had held for a period of considerably more than twelve years, 
without paying rent or acknowledging in any way the title of the zamindar 
to the site upon which it was built* JECeld that such person had acqiuired the 
absolute ownership of the site. 

Ik* execution of a decree against one Parai the decree-holder 
Bhaddar caused to be attached and advertised for sale certain 
houses, situated in Mustafabad, a hamlet of Daraganj, a suburb of 

« Second Appeal No. 910 of 1905, from a decree of J. D. Burkitt, Bsq,, 
Bistriot Judge of Allahabad, dated the 23rd of June 1905, modify- 
ing the decree of Pandit Eaj^Nath, Subordinate Judge of Allahabad, dated 
the I6th of Bocember 1904* * _ , , ’ . ^ 

' (1) .Weekly Notes, 1900, p* 18% ' -y 
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Allaliabad, tDgjether with the sites of these houses. Thereupon 
the plaintiff Khair-ud-diu Husain instituted the present suit as 
zamindar of the land upon which the houses stood asking for a 
deolavatoiy decree that he Avas the owner and possessor of the 
houses in question and that they weie not liable to be sold in exe- 
cution of Bhaddav’s decree. He further prayed that, in case of 
the sale of the materials of the houses being allowed, he should l)e 
declared entitled to “ dhik’^ at the rate of Rs. 10 per cent, on the 
sale proceeds. He relied mainly on the following condition 
entered in the wajib-ul-arz ‘'No tenant can build' a new house 
without the permission of the zamindar, and after his abandoning 
the -village, the zamindar is the owner of the materials of the house. 
* In case of his presence (in the village) the tenant will be en- 
titled to sell the materials (of the house) provided the house has 
been built at his own expense, and at the time of sale of the house 
the tenant shall pay a royalty, called dkile, to the zamindar at the 
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he should he declared entitled to dhih at the rate of Es. 10 per 
cent, on the sale proceeds. He relied mainly on a condition which 
was entered in his wajib-ul-arz (record of rights) | this is set out 

in extenso in paragraph 6 of the plaint and runs as follows: 

“ Ho tenant can build a new house without the permission of the 
zamindai-j and after his abandoning the village, the zamindar is 
the owner of the materials of the house. In case of his presence 
(in the village) the tenant wdll be entitled to sell the materials 
(of the house) provided the house has been built at his own ex- 
pense, and at the time of sale of the house the tenant shall pay a 
royalty, called dhik, to the zamindar at the rate of Ea. 10 per 
cent.’’ 

In the result the Court of first instance dismissed the plain- 
tiff’s suit on the ground that as the minor defendant and his pre- 
decessor in title did not come in the category of cultivators, or 
viyaya, of the plaintiff, the terms of the wajib-ul-arz could not 
them. It also held that the defendants had proved by 
very reasonable oral and documentary evidence that along with 
the site, the houses in Daraganj had been constantly sold within 
85 years before this day, and the zamindar never obtained any 
right in respect of the site of the old houses.” Upon this the 
plaintiff preferred an appeal to the Court of the District Judge. 
That officer agreed with the Court of first instance in holding 
that the custom entered in the wajib-ul- arz could not apply to 
the houses in question. He, howevei’, came to the conclusion that 
the plaintiff was entitled to the declaration sought by him as 
regards the site of the houses, and hence he gave him a qualified 
decree declaring that the site was nod saleable. This has led to 
the present second appeal of defendant No. 1, who was decree- 
holder in the original case. The portion of the District Judge’s 
judgment which deals with this question of the site runs as fol- 
lows : “ With regard to the site other considerations come in. 
There is no proof how the houses came to be built. The site is 
admittedly in the zamindari of the plaintiff. In the absence of 
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might arise. But the burden of tlie proof of sticb objections 
would lie witb. the defendant. ProeeediBg under this assump- 
tion I cannot iSind how the plaintiff has lost or the defendant 
acquired proprietary rights in the site7^ I am unable to agree 
with the proposition set down here. It seems to me that the 
question regarding the site of the houses stands on the same foot- 
ing as that of any other land, which has been continuously in 
the possession of a man for twelve years or more. If the proprie- 
tor of such land sleeps over his rights and allows a stranger to 
continue in undisturbed possession of it for twelve or more years 
without exercising any of his rights of a landlord, then that 
"^man undoubtedly obtains an indefeasible title to the land. In 
the present case it is admitted before us that defendant No. .2 and 
. -■■ Mb' predecessors in . title have been in Gontinuoiis possession, of the 
site of the houses for considerably over twelve years as owners. 
I am of opinion then, that this possession must be looked upon as 
adverse and that it has given the defendant an absolute title to 
the land. I consider, therefore, that the site of the houses is 
legally capable of sale under the decree obtained by defendant 
' No. 1. This appeal might accordingly be allovf ed and the decree 
of the appellate Court might be set aside, that of the Court of 
first instance being restored. 

Staxstley, CJ. — I agree in the conclusion at which my 
brother Eustomjee has arrived. The question before us, it 
appears to me, must be determined upon the proper inferences to 
be drawn from the fact««, which are not in dispute. It is admitted 
that the site of the house in dispute lies within the ambit of the 
plaintiffs zamindari. It is also admitted that the house was built 
many years ago and that neither the owner of it nor any of his 
predecessors in title ever paid any rent for it, nor gave any 
acknowledgment of his title to the zamindar, nor carried on any 
'trade, such as that of carpenter, blacksmith, etc., for the carrying 
-on of which sites in the abadi of a village are usually granted by 
the zamindar free of rent. It is also admitted that the property 
lies-within the Municipal limits of the city of Allahabad, It 
neems to me that the reasonable infei'ence from the long imin- 
termpted posse'srion and enjoyment of the property by Bhola 
'aiid Ms predeciessors in title is' that 'they acquirecl the ■ absolute 
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ownersliip o£ tlie site* If tliey did not acquire it by a grant from 
thesiamindar^ they have acquired it by adverse possession, I would 
further point out that if we may presume that a license merely 
was granted by the zamindar to the predecessors in title of Bliola 
to build the house in question and they acting upon that license 
built the house^ which is admittedly one of a permanent character^ 
the zamindar^ in view of section 60 of the Indian Easements Act 
could not revoke the liceose so granted. He could not revoke 
the license and require that the house be removed. I would, 
therefore, allow the appeal, set aside the decree of the District 
Judge and restore the decree of the Court of first instance. 

By the Ootjbt. — The order of the Court is that the decree of 
the lower appellate Court be reversed and the decree of the Court 
of first instance restored with cost io all Courts, 

Appeal decreed. 


REVISIONAL CRIMINAL. 


Before Mr. JttsUce Aihnan. 

BHAGrWAN SIN'GH i?. HARMUKH Asrn astothee.® 

Criminal Brocedure Code^ section 250 — Brivolous oom^laint^-^tTurisdiction^ 

Complaint dismissed wUhowi issue of process. ' ' 

Meld that section 250 o£ the Code of Criminal Procedure is not applicable 
to a case in which a complaint is dismissed without any process being issued 
for the attendance of the person against whom such complaint is made, 

Iisr this case Bhagwao Singh laid a complaint against Harmukh 
and Baldeo in the Court of a Magistrate of the first class, charg- 
ing them with the commission of an offence under seG|ion 457 
of the Indian Penal Code. The Magistrate, after making an in- 
quiry under section 202 of the Code of Criminal Procedure, but 
without issuing any process against Harmukh and Baldeo, dis- 
missed the complaint. At the same time he directed the applicant 
to pay to Baldeo and Harmukh Es. 50 each to compensate them 
for their illegal arrest.^^ Bliagwan Singh applied in revision 
against this order to the Sessions J udge, who, being of opinion 
that an order under section 250 of the Code could, not legally 
be passed under the circumstances of the case, made this reference 
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The following order was passed 
Aikmah, J.— rhe apjilieant filed a complaint In Conrt cliarg- 
ing Harmiikh and Baldeo with an offence under section 467 
of the Indian Penal Code. The Magistrate^ without issuing 
process for the attendance of tlie persons complained against^ 
dismissed the complaint under section 203 of the Code of Criminal 
Prooedure^ and under section 260 ordered the complainant to 
pay Rs. 50 compensation to each of the persons complained 
against. In my opinion the order is not justified by the terms of 
section 260, inasmuch as there was neither an order discharging 
nor an order acquitting the accused, I may add that the reasons 
given by the Magistrate for holding the complaint to be false are 
not to my mind at al! convincing. I set aside the order of the 
Magistrate directing Bhagwan Singh to pay compensation. Any 
amount paid under that order must be refunded to him. 


ms 
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APPELLATE CRIMINAL. 

Before Sir JoM Stanley, Chief Jmtiae, and Mr, JmiicB Sir William 

BurMi t. 

EMPEROB SUGHAE SmQR Aism another. » 

Act Eo, I oy 1872 {Indian Evidence Act J, section 114 — Prestwi^iion-^Bosses* 
sion of stolen proj^ertT/ . 

Meld tbat tlie finding in the possession of a person six months after the 
commission of a dacoity of articles stolen in that dacoity, such ai'ticles con-* 

, sisting of jewelry of a very ordi nary type and by no means distinctive appear- 
ance, is not sufficient to form the basis of a conviction for participation in 
the dacoity. Queen-Empress v. Bur Ice (1) and Ina Sheikli v, Queen-Empress 
(2), referred to. 

On the 10th of March 1905, a dacoity was committed in the 
house of one Latore in a village in the district of Jhansi. In 
September of the same year the houses of Sughar Singh and Nethi, 
two subjects of the Gwalior state, were searched on suspicion of 
their being concerned in another dacoity. In Snghar Singh^'s 
house a pair of bangles and a frontlet were found, which were 
subsequently identified as having belonged to Latore. In Nethi^s 

‘ f Criminal Appeal Ho. 443 of 1006, 

' (i) 6 AH., 224 (2) (1885) I L. B., 11 Calc., 160, 
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house nothing was founds but in an empty house adjoining it were 
found a pair of earrings and a necklet wHcli were identified as 
the property of Latore. On this evicknce^ which was the only 
evidence to coniieet the two men with the dacoity of the 10th 
March 1905, Sughar Singh and Nethi were convicted by the 
Sessions Judge of Jhansi under section 395 of the Indian Penal 
Code. Against this conviction they appealed to the High Court. 
Mr. 0. F. Dillon, for the appellants. 

The Government Pleader (Maulvi Ohulam Mnjtaba), for 

' '■'.'the''' Crown, V'Vbb V'b 

CJ., and Buekitt, J.— This is an appeal of two 
persons, namely, Sughar Singh and Nethi, who were convicted by 
the learned Sessions Judge of Jhansi of the offence of dacoity 
punishable under section 395 of the Indian Penal Code. The 
dacoity in respect of which these persons were convicted took place 
on the 10th of March 1905. The only evidence to connect the 
appellants with the crime lay in the fact that about six months 
after the date of the dacoity, namely, in September 1905, certain 
ornaments which were proved to have been carried away in the 
dacoity were found in the house of Sughar Singh, and other orna- 
ments were found in an empty house adjoining the house of Nethi, 
The ornaments found in the house of Sughar Singh consisted of a 
pair of bangles and a frontlet, and in the empty house adjoining 
the house of Nethi a pair of earrings and a necklet were also found. 
The learned Sessions Judge convicted the appellants of dacoity 
holding that he was justified under the provisions of section 114 
of the Evidence Act in presuming that they took partdn the 
dacoity from the fact that property proved to have been stolen in 
the dacoity was found in their possession and was not accounted 
for. The illustration allowing the presumption which the learned 
Sessions Judge deemed applicable to the case runs as follows : — 
That a man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing 
them to be stolen, unless he can account for his possession.^^ 

An important word in the illustration is the word soon.^^ 
In the case of the appellants the goods which were found in their 
possession were not found until six months from the date of the 
dacoity had elapsed. It appears to us thatit is impossible^ say| 
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particularly having regard to the nature of the ornaments which 
were discovered, which are of a very common description and 
would readily pass from htod to hand, that the case is covered by 

In view of the length of time which 
do not tliink that the 
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the illustration in question, 
elapsed from the date of the dacoity, we 
appellants ought to have been called upon to explain their pos- 
session of the articles. We have not been referred to any case 
in which the presumption which may be raised under section 114 
was raised where goods were found after such a lapse of time. 
In the ease of Queen-Empress v. Burhe (1) it was held that the 
persumption did not arise in a case in which a stolen pocket 
handkerchief was found in the possession of the accused more than 
a month after the date of the theft. Again, in the case of Ina 
Sheihh v. Queen-Empress (2), in which a common brass drink- 
ing cup was stolen in October 1883 and was found in the pos- 
session of the accused in September 1884, it was held iihat the 
possession was not such recent possession as came within the pur- 
view of the illustration and that the presumption against the 
accused was so slight that taken by itself he ought not to have been 
called upn to explain how its possession was acquired. We 
consider it unnecessary to consider the question whether in view 
of the fact that Sughar Singh and Nethi are not British subjects, 
they could be convicted of an offence under section 412 in respect 
of « property found in their possession in Gwalior, but actually 
stolen in British India We are of opinion th.at the evidence did 
not justify the conviction of these two appellants for the offence 
of daeoity, nor would it, if the charge had been altered into a 
charge under section 412, have justified a conviction under that 
section. We therefore allow the appeal, set aside the conviction 
of Sughar Singh and Nethi and, acquitting them, direct that they 
immediately be released. 

(1) (1884) L n. K., 6 111, 224. (2) (188S) t L, B., II Oale., 160. 
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Before Mr* Justice Banerji md Mr, Justice AiJcman* 

akb -AiroiyHEB.® - ' "V 

Aet Mo. -XLV of I860 (Indian Benal C&de)^ sections 230 and 420-^ 
Bef niHon-^ Coin — Tittering false coinf^Cheatinff, 

Where the o:^eiice charged consisted of selling or pawning as genuine 
gold mohars of the reign of Shahjahan silver rupees of that reign -which 
had been gilt or in some way covered over with gold, it was held that 
the oifence would he that of cheating and not that of uttering false coin. A 
gold mohar of the reign of Shahjihan cannot be deemed to be coin*' within 
the meaning of section 230 of the Indian Penal Code, as it is not used for 
the time being as money, Begina v, Bafu Yadav (1) followed. Queen v, 
Kunj Beliaree (2) distinguished 

Two pensons, Khnshali a chamar, and Jwala a sonar, were 
committed for trial upon a charge under section 239 of the Indian. 
Penal Code. The ciroiiiiistances upon wliich the charge was based 
were that they had gone round to various persons of the village 
where they lived selling or pawning to certain residents of the 
village sundry coins wliioli they alleged to be gold mohars of the 
reign of the Emperor Shalijahan, These coins were in fact silver 
rupees of that reign w'hich bad been coated with gold. The fact 
that the two accused bad sold or pawned, as the case may be, the 
coins in question, was indisputable, as was the fact that they were 
not gold mohars ; but the chamar pleaded that he knew nothing 
about the coins not being genuine — ^he had merely been employ- 
ed by the sonar to help to sell them ; while the sonar also pleaded 
ignorance of the true nature of the coins, and said that they had 
been given to him to sell by another sonar of a neighbouring town. 
The tw^o accused were acquitted by the Sessions- Judge of Main- 
puri, and against this order an appeal was preferred by the Local 
Government. 

The Assistant Government Advocate (Mr, W* K, Forter)^ 
for the appellant. 

Bahebji and Aikman, JJ* — ^TMs is an appeal by the Local 
Government from an original order of acquittal passed by the 
Sessions Judge of Mainpiiri. Khushali and Jwala were sent up 
by the Police upon a charge of cheating, in that they passed to 
certain persons as genuine gold mohars of the time of Shahjahan 
silver rupees of that reign which had been gilt or in some way 
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coYBrd over with gold. The Magistrate, however, committed the 
accused to the Court oi Session for trial for an offence punishable 
under section 239 of the Indian Penal Code, that is, for fraudulent- 
ly delivering counterfeit coin with the knowledge that it was 
so. In our opinion, looking to the definition of the word 
coin as given in section 230 of the Indian Penal Code, a gold 
mohar of the reign of Shahjaban cannot be deemed to be a coin, 
inasmuch as it is not used for the time being as money. The 
same view was taken by the Bombay High Court in the case of 
Itegina v. Ba^pu Yadav and Rama Tidshiram (1). In that case 
the Court had to consider whether a coin of the time of the 
Emperor Akbar came within the definition of coin^^ as given in 
section 280 of the Indian Penal Code. The learned Judges held 
that it did not, as it was not a current coin. With this view we 
agree. *We were referred to the case of Queen v. Kunj Beharee 
(2). We think that case is distinguishable, as the coins in ques- 
tion in that case, namely, Kalclar and Jeypore mobars were 
still in circulation as a medium of exchange.^^ That cannot be 
said of the mohars of the reign of the Emperor Shahjaban. If 
the accused committed any ofience, it was the offence of cheating 
and not an offence under Chapter XII of the Indian Penal Code. 
Although we do not agree with the learned Sessions Judge that it 
was not proved that the accused had passed the coins, the evidence 
to bring home guilty knowledge to them is so extremely meagre 
that we do not deem it right to order their retrial for the offence 
of cheating. We accordingly dismiss the appeal. The accused 
if in custody must be at once released. 

(1) (1874) II Bom. H.C. Eep., 172. (3) (1873) 5 K-W. P. H C., Bep., 187, 
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Before Mr, Justice Sir George Knox and Mr, Justice Michards^ 

SHIIM SUHDAK LAL (Opposite pabty) KAISAE ZAMANI BEGAM; 

(Applicant)* 

Cicil Procedure Code^ section 583 — ^Execution of decree— MesUiuUon of pro* 
pertg sold in execution of a decree reversed in appeal — Procedure,. 

In a suit for a declaration that certain property belonged to tbe defend- 
ant judgment-debtor the plaintii^ decree-holder obtained a decree and pro- 
ceeded on the strength thereof to sell the property. In appeal, however, this 
decree was reversed. The rightful owner of the property sold then applied to 
the Court for restitution of the property, JEeld that whether the applica- 
tion could or could not be consideredas one falling strictly within the terms 
of section 683 of the Code of Civil Procedure, the applicant was entitled to 
restitution, Madheg Singh v. Mangni Bam (1) referred to, 

IisT execution of a decree for money the decree-holder attached 
certain property as belonging to his judgment-debtor. After the 
attachment the decree-holder assigned the decree to one Shiam 
Sundar LaL The assignee attempted to bring the attached pro- 
perty to sale, but was resisted by one Kakar Zamani Begam who 
claimed to be a transferee of the property. The result was that 
the objector^s plea was allowed and the property released from 
attachment. The decree-holder then brought a suit to have the 
property declared liable to sale in execution of his decree. In 
this he w^’as successful and the property was brought to sale. 
Subsequently, how'ever, the declaratory decree was set aside on 
appeal. The objector then applied for restoration of the property, 
which, the decree-holder had purchased. The Court of jlrst in- 
stance (Subordinate Judge of Bareilly ) allowed this application. 
The decree-holder thereupon appealed to the High Court. 

Babu Jogindro Nath Ohaudhri, for the appellant. 

Mr. B. E, O^OonoTy for the respondents, 

Khox and Eichabbs, JJ. — In this case the' appellant as 
representative of one Muhammad Husain had a decree originally 
obtained against one Lalji Mai. Certain property was attached 
and directed to be sold. The present respondent objected that 
the property had become vested in her and was not liable to be 
sold in execution of the decree. The objection was allowed and 

•First Appeal Xo. 55 of 1906 from a decree of Bamlit Ktambar Jo tbi,, 

Sttbordiamte Judge Of Bareilly, dated the 'Sfnd of December 1905, 

■ . . . < ; (1) (i90B)'so,,w.-m.^.7iQ,, ■ .-Vv.:';;, \ 
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the decree-holder instituted a suit for^ a declaration that the 
property was liable to sale in execution of the decree. 

Court of first instance decreed this suit and the decree-holder 
proceeded to sell and did sell the property. The defendant, 
however, appealed, and on appeal the decree of the Court of first 
instance was set aside, and the respondent in this suit established 
her right to the property. She now seeks to be restored to the 
property, which admittedly was sold in execution of the decree 
of the Court of first instance which has been set aside on appeal. 
The learned Subordinate Judge has treated the application as 
one made strictly under the provisions of section 583 of the 
Code of Civil Procedure and has decided that the application was 
properly made under the provisions of that section. The appellant, 
however jContends that that section cannot apply to a decree which 
was merely-declaratory in its nature and not capable of execution. 
The respondent’s counsel on the other side relies on the inherent 
jurisdiction of the Court to restore a party to the position he occu- 
pied before that position was lost in execution of a decree of Court 
subsequently set aside. We consider that, whether the order 
appealed from could be made under the provisions of section 683 
or by virtue of the Court’s inherent jurisdiction, the order was a 
right and proper order and that the respondent is entitled to be 
restored to the property sold in execution of the decree. The 
principle involved was discussed in the case of JR/O/dih&y Si/TbyJi v. 
Mangni Bam (1). In the course of the judgment, after referring 
to the authorities, the following passage occurs : — 

“ The principle on which the Courts have proceeded is that 
when there has been a wrong done by an order of a Court passed, 
which has been set aside on appeal, the Court executing the final 
decree, without express authority of law, is competent to pat the 
parties into the position that they occupied before that order.” 
We consider that this principle is applicable to the present case, 
and that it is absurd almost to contend tliat the respondent ought 
now to bring a fresh suit for possession of the property which she 
seeks to be restored, which would be a suit completely parallel 
to that which has already been brought by the. decree- holder. 

We dismiss the appeal with costs. , ' . 

' Appeat dismissed. 

■ ! i: ■' ' (1) (1902) 6 0. W. 3Sr., 710. 
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Before 'Sir John Stanley^ Knight^ Chief Jmiiee, and Mr. Justice' 

Sir William BurMit.. 

BHAGWAT KUEI AFP othees (Plaiftiees) «?. BALDEO EAI Afb othies 

(Dbeefdakts).* 

Megulation XTII of 1806, section Mortgage ly conditional sale -^Boreclo^ 
sure’— Barwanah~^^‘ Official signature*^ '^Brocedure. 

Meld] tliat a yarwanah or notification to the mortgagor, issued in a suit 
for foreclosure of a mortgage by conditional sale under the provisions of sec- 
tion 8 of Eeguiation XVII of 1806, which bore the seal of the Court and the 
initials of the Judge of the Court from which it issued, was a good and suffi- 
cient notification within the meaning of the Eegulation. Madhoyersad y . 
&ajudhar (i) distinguished, Kuhra Bili v, Wajid Khan (2) guoad hoe over- 
ruled, 

Ih this case the plaintiffs sued for enforcement of lien bj sale 
of hypothecated property or in the alternative for recovery of 
possession as mortgagees^^ on the strength of three documents 
executed in November 1878^ December 1878 and May 1880. 
The contesting defendants resisted the suit as prior mortgagees 
by conditional sale. Their deeds were of the years 1869 and 1876. 
In 1877 they took foreclosure proceedings under section 8 of 
Regulation XVII of 1806; and in 1880, owing to certain disputes, 
with the mortgagors; had to institute a regular suit and got a 
decree for foreclosure. The Court of first instance (Munsif of 
Ghazipur) held that all the three documents upon which the 
plaintiffs based their claim were executed pendente Ute and 
were therefore incapable of enforcement against the property. 
That Court accordingly dismissed the plaintiffs^ suit. An appeal 
by the plaintiffs to the District Judge was dismissed. The 
plaintiffs thereupon appealed to the High Court. 

Maulvi Abdul Majid and Munshi Govind Fra sad ^ for 
the appellants, 

Mr. L. Agarwala and Babu Sital Prasad Ohosh^ for 
the respondents. 

STANLEY; O.J.; and Bubkitt, J. — In this aj)peal the sole 
question argued before us on behalf of the appellants touches the 
question of the validity of foreclosure proceedings taken under ; 
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♦SecoEd Appeal Ho. 298 of 1905 from a decree of L. Marshall, Esq., 

District Judge of Ghazipur, dated the lOtb of January! 905, confirming the • 
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sectitm 8 of Eegulation XVII of 1806. That section directs 
that the Judge on reoeiving a written petition from a mortgagee 
or holder of a deed of conditional sale for the foreclosure of a 
mortgage shall cause the mortgagor or his legal representative to 
be furnished with a copy of the petition and shall at the same 
time “ notify to him by a parwanah under his seal and official 
signature” that if he shall not redeem the property mortgaged in 
the manner provided by the preceding section within one year 
from the date of the notidcation, the mortgage will be finally 

foreclosed and the conditional sale will become conclusive. The 

appellants contend that the requirements of this section were not 
complied with, inasmuch as the parwanah which was issued by 
the Judge to the mortgagors, though it bore the seal of the Court 
and was in every other respect regular, did not bear on its face 
the full signature of the Judge but merely his initials. The 
parwanah bears the initials “ J. W. P.” and it is admitted that 
these are the initials of Mr. Power, the then presiding Judge. It 
is said that the initials of a Judge cannot be regarded as his offi- 
cial signature, and reliance has been placed by the appellants on 
the ruling of their Lordships of the Privy Council in the case of 

Madhop&rsad v. Qajudhar (1). 

By the term official signature ” as used in the Regulation 
we understand the signature which a Judge usually adopts in ^ 
signing parwanahs and other similar orders. Speaking general- 
ly, a signature is the writing of a person’s name, or mark to re- 
present his name, by himself or his authority, for the purpose 
and with the intention of authenticating a document as being 
that of the person whose name or mark is so written. Official 
documents are in these provinces very frequently signed merely 
by initials. In this Court judgments and orders are as a rule 
merely initialled by the Judges. No evidence has been laid 
before us to prove what was the usual official signature of the 
District Judges at the date when the parwanah in question was 
issaed. 

In the ease of Madhopermd v. &ajudhar, the parwanah 
referred to therein did not hear the seal of the Court, but merely 
the initials of. the Judge, In other respects also it did not 
(1884) I. L. E., 11 Oftle , WL 
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comply with the provisions of the Eegulalion ; for example, it did im 
not notify from what date the period during which redemption b^wa® 
should be made began to run, and it neither was nor purported ™ 
to be a copy of the petition for foreclosure, the furnishing of Biinso eai. 
which to the mortgagor was essential. In fact there was no 
attempt made to comply with the requirements of the Eegulation. 

In consequence of these defects the Privy Council held that the 
requirements of the Eegulation had not been complied with. 

Their Lordships did not hold that if in all other respects the 
requirements of the Eegulation had been complied with the fact 
that his initials only were signed by the Judge would be a fatal 

In the case of Zithra BM v. Wajid Khan (1) our brother 
Aikman drew the conclusion from the decision of the Privy 
Council that their Lordships declined to accept initials as an offi- 
cial signature within the meaning of section 8 of the Eegulation. 

We do not think that this inference can be reasonably deauced 

from th, k.gu.ge of ttoir Lordohips. Oar view is that th. 
reqaii-emoot of the Begabtion that>he farviimah shaU bo uodor 
the seal and official signature of the Judge, in the absence of 
evidence to the contrary, ought, on the principle omnm prcesa- 
muntnr rite esse acta, to be deemed to be satisfied by the affixing 
of the seal of the Court and the writing of the initials of the 
Judge, and that it would be unduly restricting the language of 
the Eegulation if we were to hold otherwise. 

We think therefore that the view taken by the Court below 

is correct and we dismiss the appeal with costs. . . _ 

Appeal d/isTMssed, 

(1) (1893) I. L. K., 16 All., 59. 


hK,' 


i 






'V/:',, 

'Is 


i 


iiiiiii 

IHii 


Sllfilii 

iSIISSiSiiS 


THE IHEIAN LAW EEPORTS, [VCHL. XXI t; 


LSOS 

Moi>sfnher 21 . 


• , Mt, tJusHce 8if 0eorge Knox, 

. BII/^KTJNWAE' .(PifAiH^iOT) <?. TOAI BAM ato othbbs (Dbbei’DAOTs).* 
Act (Local) Ko» /Jo/1901 {Agra Tenancy Act), section %0l--Act ifo. I of 
1872 (Indian Kvidenee Act}, section 4^-~-Km.dence'--Kecord oj ^lmnUg*s 
name as co-sharer— ^jPreswnption, 

The presumption enjoined by clause (8) of section 201 of the Agra Ten- 
ancy Act is not conclusive, even in a Eevenue Court, but may be rebutted, as, 
for instance, by evidence showing that the plaintiS has not been in posses- 
sion of the property in respect of which profits are claimed for more than 
twelve years before suit, and the defendants have openly denied the plaintiff’s 
title for more than that period. Niaz Ali Khan v. .ffoUnd Sam (1) distin- 
guished. 

a suit for profits brought by on© MusaniiBat Dil 
Knnwar. The plaintiff alleged herself to be owner and sharer 
in the mahaL She did not specifically state in her plaint ihat 
she was a recorded eo-sharer; but the defendants in their written 
statement admitted that the plaintiff’s name had been entered in 
respect of the land in question about 22 years previously, 
although at the same time stating that she had never been in pos- 
session. The Court of first instance (Assistant Collector, Meerut) 
decreed the plaintiff’s claim in part. On appeal the additional 
District Judge of Meerut found that the plaintiff’s suit was barred 
by limitation and dismissed it. The plaintiff appealed to the 
High Court. There, on an issue remitted it was found that the 
plaintiff had not been in possession for more than 12 years and 
that the respondents had before that period denied openly her 
title. 

Dr. Satish Chandra Ban&rji and Munshi Gohnl Prasad, 
for the appellants. 

Pandit Mohin Lai Nehru, for the respondents. 

Khox, J. ^This appeal arises out of a suit brought by one 
Musammat Dil Kunwar in one of the Eevenue Courts of Meerut 
against Udai Earn and others, respondents to the present appeal. 
The plaintiff alleges herself to be owner and sharer in a mahaL 
She does not in her plaint specifically say that she is a recorded 
co-sharer, but m the written statement filed by the respondents 

Aficlitional District Judge of^MoLut!L1ed“ 

/eerutt Collector of the first class of 

. (I), Ho, 70 of 1904, docidod 22, 1905, 
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I find the following : — The plaintiif^s name was entered in res- 
pect of the land in question about twenty-two years ago^ but since; 
then the plaintiff has not at all come in possession of any^ sort up 
to this moment/^ This may fairly be interpreted as meaning that 
the plalntifi is recorded as having proprietary right in the mahal. 
The Court of first instance gave the appellant a decree for part 
only of the profits claimed. In appeal the Court below held that 
the plaintifl^s claim was barred by lapse of time. Exception was 
taken to this finding in the memorandum of appeal filed in this. 
Court; v%de plea No. and when that plea came to be argued I 
returned the appeal for a j)recise finding upon the issue whether 
or not the plaintiff had been in possession at any time within 
the 12 years immediately preceding the institution of the suit. 
The return made by the Court below is to the effect that the 
plaintiff has not been in possession of her share for many more 
than 12 years and the respondents have openly denied her right 
for more than the statutory period. To this finding no objection 
has been taken. But my attention to-day was drawn to the 
second plea in the memorandum of appeal. This plea is to the- 
effect that under section 201 of the North-Western Provinces 
Tenancy Act, the plaintiffs name being recorded as a co-sharer; 
the Court was bound to presume that she was one, and the suit for 
profits should have been decreed; the defendant being left to his 
remedy by a Civil suit. In support of this plea the provisions of 
section 201 of the Tenancy Aet, 1901, were put forward, as also 
an unreported judgment of this Court, Ali Khan v. Gobind: 

On the strength of these two authorities it was conten- 
ded that this Court had no alternative but to find that the plaintiff 
being recorded as having a proprietary right had such right, and. 
that the only opportunity of that right being contested was by a. 
suit in the Civil Court. Section 201, sub-section (S), enacts as 
follow^'s : — If the plaintiff is recorded as having such proprietary 
right, the Court shall presume that he has it, but nothing in this 
sub-section shall affect the right of any person to establish by suit 
in the Civil Court that the plaintiff has not such proprietary xight/f 
I do mot find any definition of the words- f shall .presume/ in tba 
Tenancy Act, but the words ^ shall presume/ are defined in the 
(1) E. A. i, 0, No. 70 of W0§ d^scidedou 22ud May 190S* , - -“i, 
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JSe/ofs Bir J'o'&n KnigM^ Chief JmUee^ md Mr* Justice Sir WiUiam 

BurJcitt, 

HUSAIN I BEGAM (Fi^Axmim) ?>. EHWAJA MUHAMMAD KHAN Am 

ANOTHEE (DEmmAmB), 

Contraci'-^Marriage settlement — Consiruotion of document — Agreement to jgag 

annmtg to hride. 

Oil the occasion of the mai-riage of the plainti^, then a minor, with the 
son of the defendant, the defendant agreed with the father of the plainti^ 
to pay to the plaintiff unconditionally the sum of Ks, 500 a month from the 
date of the marriage, and the payment of this allowance was made a charge 
upon certain immovable properly specified in the agreement. The plaintiS 
after a time refused, for reasons stated by her in her plaint, to live with her 
husband. Subsequently to this, the stipulated allowance having been stopped, 
the plainti:^ sued on the agreement above referred to to recover arrears 
amounting to Rs, 15,000. 

Seld that the plaintiff, though not a party to the agreement in question, 
was fcntitled to sue on it; also, on a construction of the agreement, that, no 
conditions as to the conduct of the plaintiff being laid down therein, the fact 
that the plaintiff refused to live with her husband was no bar to the suit. 

This was a suit to recover arrears of an annuity alleged to be 
payable under the following circumstances. On the occasion of 
the marriage of the plaintiff Hiisaini Begam with her husband, 
Eustam Ali Khan Kawab Khwaja Muhammad Khan, the father 
of Rustam Ali Khan, agreed with the plaintiff^s father that in con- 
sideration of the marriage he would pay to the plaintiff Rs. 600 a 
month as pin money, described in the document which was sub- 
sequently drawn, up as ^^pandan.^^ It appears that this annuity 
was paid for a considerable time, but, owing to the fact that the 
plaintiff refused to live with her husband, or ceased to live with 
Mm, her father-in-law thought it fit to stop the payment of the 
annuity. The plaintiff sued to recover from her father-in-law 
arrears of the allowance due up to the end of October 1903. 

A number of defences were set up in the Court below, the 
most important being that the plaintiff' had ceased to live with her 
husband on account of quarrels and therefore was not entitled 
to the annuity, and that, she had become unchaste and therefore 
had forfeited her rights in respect of it. It was also said that 
the agreement was illegal and opposed to public policy and was 
witboufr consideration. Issues upon these defences were knit' 
in the Court belov/, but all of them W’'ere determined In favour of 
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1900 the plaintiff, witk tbe exception of the issue whether the plaintiff 
HirsAXNi' ceased to live with her hnsbanci and so forfeited the annuity. 

BmAM, The Court of first instance (Subordinate Judge of Agra) found 
that she had ceased to live with him^ and on tins ground that she 
had forfeited her right to the annuity. That Court accord- 
ingly dismissed the plaintiff^s suit. The plaintiff appealed to 
the High Court. 

The Hon^ble Pandit Sundar Lai and Dr. TeJ Bahadur 
SaprUj for the appellant. 

Mr. Karamai Eusain and Maulvi GImlam Mujtaba^ for 
the respondents. 

Stahley, C.J., and Buexitt, J. — This is an appeal by the 
plaintiff jSfawab Husaini Begam, wdfe of Nawab Eustam Ali 
KhaBj against the decree of the Subordinate Judge of Agra, dated 
the 16th of August 1904, dismissing her suit. On the occasion of 
the marriage of the plaintiff with her husband, Nawab Khwaja 
Muhammad Khan, the father of Eustam Ali Khan, agieed with 
the plaintiff^s father that in consideration of the marriage he 
w^ould pay to the plaintiff Es. 500 a month as pin money, desciib- 
ed in the document which was subsequently drawn up as pan- 
dan.^^ It appears that this annuity was paid for a considerable 
time, but, owing to the fact that the plaintiff refused to live with 
her husband, or ceased to live with him, her father-in-law thought 
it fit to stop the payment of the annuity. The amount claimed is 
for arrears due up to the end of October 1903. 

A number of defences were set up in the Court below, the 
most important being that the plaintiff had ceased to live with 
her husband on account of quarrels and therefore was not entitled 
to the annuity, and that she had become unchaste and therefore 
had forfeited her rights in respect of it. It -was also said that 
ti e agreement was illegal and oppor-ed to public policy and was 
without consideration. upon these defences were knit in 

the Coui't lelow, but all of them weie de ermined in favour of 
the plainiff, with t:'e exception of the issue whether the plaintiff 
had 'eea ed to live 'with her hiisbaud and bo forfeitt*d t-'e annuity. 
The learned Subordinate Judge ibund that she had ceased to live 
with; him, and on this’ ground that she had forfeited her right to ^ 
the’ annuity./'^-Bis /Words are;~^^I hold that if the pMntiff. proye - 
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unchaste or refuse to live with her husband, there is no obligation igog 
on her father-in-law to pay her any allowance:” and farther 
on: — “ In this pre'-ent case uneiiastity ha- not been legally p 'ov- Besam 

ed, but her refusal to live with her husband is mo^t satisfactorily Kbwaia 

proved, and I therefore hold that she is not entitled to ^ er al- Mpha,mjia» 
lowanee.” JNow the agreement to pay the annuity was embodied 
in a document which has been adduced in evidence. It is dated 
the 25th of October 18 1 7 and is very simple in its provisions. 

In it the defendant, Khwaja Muhammad Khan, after reciting 
that the marriage of Ms son Eustam Ali Khan, with the plaintiff 
had been fixed to take place' on the 2nd of November 1877, 
declares that he will continue to pay Es. 500 per month in 
pei-petuity to the plaintiff for pin money (pandan) from the date of 
the marriage, that is, from the date of the plaintiff’s arrival at her 
husband’s house, out of the income of certain property in t’ne Agra 
district and a jagir in the Dholpur State which is specified in the 
document. Then follows a provision that neither the executant 
nor his heirs or representatives shall have pwer to object to the 
monthly payment and that the whole property shall be liable for 
the amount of it; and further that the plaintiff shall have power 
to recover the annuity from all the property in the Agra district 
and the property in Dholpur in Avhatever way she pleased. This 
is the substance of the document. Details of the property the 
subject of the charge are then given, and the signature of the 
executant is appended with that of several witnesses. The 
execution of the document is admitted and it is also admitted that 
arrears of the annuity are due in case there be any liability on 
foot of the agreement. It is to be observed that there is no 
condition whatever attached to the payment of the annuity. 

There is notHng said as to the chastity or nnchastity of the 
plaintifip, nor is there any provision under which the executant 
can claim freedom from liability in ease the plaintiff cease to live 
with her husband or by reason of any other act done by the. 
plaintiff. We therefore fail to understand how the learned Sub- 
ordinate Judge arrived at the conclusion that the fact that the 
plaintiff was not living with her husband relieved the defendant, 

Nawab Khwaja Muhammad Khan, from his obligation to satisfy' 

Hs undertakings. Bfe is in onr opinion clearly, wrong aS to this, " 
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We may point out tliat the reason, assigned by the plaintiff 
for her refusal to live with her hnsband is that he has been in 
the habit of entertaining a prostitute in his house and otherwise 
miseondueting himself, and that it was owing to iiis misconduct 
that she left his house. Our attention was not called by either 
the learned Counsel or the Advocate for the respective parties to 
the evidence upn the record, nor was it indeed necessary to do so 
in view of the fact that the execution of the agreement for the 
payment of the annuity, is admitted and payment is not alleged. 

Mr. Karamat Eusain on behalf of the respondent contended 
that the plaintiff was no party to the agreement of the 26th of 
October 1877, and that at the time when it was executed she 
was a minor, and that therefore she could not take advantage of 
its provisions and sue upon it. We do not think that there is 
any substance in this contention. The document was executed 
in pursuance of an agreement entered into between Khwaja 
Muhammad Khan, the father of the intended husband, and the 
father of the plaintiff, who was a child of tender years at the time. 
In consideration of the agreement the father and guardian of the 
plaintiff allowed the marriage to take place, and on the faith of 
it the marriage between the girl and Rustam Ali .Khan was con- 
summated. The document provides that the plaintiff shall have 
power to recover the amount of the annuity, and she is expressly 
named in the document as the person for whose benefit the agree- 
ment was executed. Under circumstances such as these it is idle, 
we think, to put forward the plea that the plaintiff cannot take 
advantage of a document which was executed solely for her 
benefit. 

We therefore allow the appeal, set aside the decree of the Oourt 
below, and give a decree to the plaintiff for the sum of Rs. 16,000, 
with interest at the rate of 6 per cent, per annum from the 10th of 
Hovember 1903 up to the date of payment, with costs. We 
also declare that the annuity is well charged upon the property 
mentioned in the plaint and specified in detail in the agreement 
so far as that property is situate in British India. If the amount 
of the decree with interest be not paid on or before the 1st of June 
1907, we dlr^ that the said property or a sufficient part thereof 
bs sold foie the : sal^aotion of the plaintiff’s claim. The decree 
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will be drawn up in accordance with the provisions of section 88 
;of the Transfer of Property Act, The , plaintiff ^ appellant: 
have the costs of this appeal and also the costs in the Court below 
/againsCall tbe'''deiendants.v- 

Appeal decreed. 
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before Sir John Stanley , Knight , Chief Justiee^ and Mr. Jmfiee Sir William 

JBurMii, 

' : Hi^SH BB0AM A13D OTHERS (Befbkdahts) ■.©. MUHAMMAD 

ABDUL KAEIM (Pi.Ai2fTiFF).<^ 

Act Wo, VII of 1S70 {Court Wees Act), section V7-^Court fee^Suit embracing 
two or more distinct subjects-^ Claim on\an agreement to sell with an alter* 
mtim claim for pre-emjotion. 

The piaintifi: came into Court claiming in the first place specific perform- 
ance of an alleged agreement to sell to him certain immovable property, and 
secondly, in the alternative, the enforcement of a pre-emptive right in respect 
of a mortgage of the same property executed by one of the defendants in 
favour of the other, 

Meld that the suit was within the meaning of section 17 of the Court 
f&m Act, 1870, a suit embracing two distinct subject matters and therefore 
chargeable with the court fee} assessable upon each alternative relief separ- 
ately* 

The suit out o£ which this appeal arose was one for specific 
performance of an agreement alleged to have been entered into 
between the defendant Musammat Hashmat-un-nissa Begam and 
Miisammat Zainab-un*nissa Begam and the plaintiff ou tlie 27th 
of July 1902. In the alternative, the plaintiff prayed for a 
declaration that he was entitled to pre-empt a mortgage executed 
after the alleged agreement for purchase, on the 17th of Septem- 
ber 1902. The plaintift alleged that on the 27th of July 1902 
Musammat Hashmat-un-nissa Begam along with Musammat 
Zainab-un-nissa Begam, her sister, entered into an agreement 
with him for the sale of 2 biswas of the village of Sheikhpur, 
The share which belonged to Hashmat-un-nissa was attached in 
execution of a decree, and in consequence of this,' as the plaintiff 
alleged, it was agreed that the sale of the share of Zainab-un- 
nissa should be carried out forthwith, and that the sale of the share 
of Hashmat-un-nissa should be completed when permission was 
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obtained from the Court of the Subordinate Judge for the sale 
of that share' under the provisions of section 305 of the Code 
of Civil Procedure. In spite of this agreement^ the jjiaintiff 
alleged, Haslimat-un-nissa entered into an agreement ^Ylth the 
defeudants Musammat Roqia, Mnsammat Kubra and iilim-iid» 
din for a mortgage of her share in the village to secure a sism of 
Es. 8,000. As a. matter of fact a mortgage was executed in favour 
of these parties on the 17th of September 1902, and the mortga- 
gees were put into possession, the mortgage being a usufructuary 
mortgage. 

The Court of first instance (Subordinate Judge of Moradabad) 
held that the defendant Hashmat-iin-nissa Lad entered into a 
binding agreement for the sale of her share, and gave the plain- 
tiff a decree for specific performance. In regard to the claim 
for pre-emption the learned Judge came to no decision, holding 
that it was unnecessary to do so in view of his decision on the 
first question. 

The defendant Hashmat-un-nissa, as also her mortgagees, 
appealed against this decision to the High Court. 

Maulvi Abdul Majid for the appellants. 

Mr. Wallach and Maulvi Qhulam Mujtaba^ for the respond- 
ents. ' . . ■ ■ 

Stanley, C.J., and Btjbeitt, J. — This appeal has occupied 
a considerable time. The learned counsel for the respective parties 
have opened up before us and discussed carefully all the points 
which could be urged on behalf of their clients. The suit was 
one for specific performance of an agreement alleged to have been 
entered into between the defendant Musammat Hashmat-iin- 
nissa Begam and Musammat Zainab-un-nissa Begam and the 
plaintiff on the 27th of July 1902. In the alternative, the 
plaintiff prays for a declaration that he is entitled to pre-empt a 
mortgage executed after the alleged agreement for purchase, on 
the i7th of September 1902. The plaintiff^s case is as follows 


Hassmat-' 
Bboak ' 


Musammat 

Abi>ui» 

Kabim. 




167 : 



, TOL. 3XIX.] 

in consequence of this^ as the plaintiff, alleges,.,- it; was'.,ag.reei:tlat' 
the sale of the share of Zaiiiab-un-ni'^sa should he carried out 
forthwith^ and that the sale of the share of Haslimat-iin-nissa- 
.v.siioakl .'b.e- compieted when , penmssioh -- -was 'G-btained froin ;-: the-' 
Court of the Subordinate Judge for the sale of that sliare under 
the provisions ox section 305 of the Code of Civil Procedure. 
In, spite of this agreement, the plaintiff says^ Hashmat-un-nissa 
entered into an agreement with the defendants Miisammat Ruqia, 
Musammat Kabra and Alim-ud-din for a mortgage of her share 
in the village to secure a sum of Es. 8,000. As a matter of fact 
a mortgage was executed in favour of these parties on the i7th 
of September 1902, and the mortgagees are in possession, the 
mortgage being a usufructuary mortgage. 

The learned Subordinate Judge held that the defendant Hash- 
mat-“Un«iiissa had entered into a binding agreement for the sale of 
her share, and gave the plaintiff* a decree for specific performance. 
In regard to the claim for pre-emption the learned Judge came to 
no decision, holding that it was unnecessary to do so in view of 
his decision on the first question. 

The defendant Hashmat-un-nissa, as also her mortgagees, 
have prefe rred the present appeal againstthis decision. Throughout 
Hashmat-un-nissa denied that she had any knowledge of the 
agreement of sale, and indeed after careful consideration of the 
evidence it seemed tons impossible to hold that there was any 
binding agreement for sale. The learned counsel for the respon- 
dent recognized the difficulties in his way in supporting the deci- 
sion of the Court below, and ultimately withdrew his prayer for 
specific performance and consented to the suit being dismis-ed 
so far as regards this relief. We think that no other course was 
open to him, the evidence failing to show that there was any 
binding agreement for the sale of the property. In addition to 
this there were other defects in the way of the respondent, the 
difficulty of surmountmg which was apparent to his learned 
eoiinsel. 

Having witi -drawn his prayer for specific performance the 
respondent falls back upon the alternative claim and ask^ the 
Court to consider the case made by him upon .this branch of tbe 
BUii ' Hois met, however,. by the objection tha,!;, the , stamp- paid 
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OB the plaint was insufficient in view of the provisions of section 
17 of the Court Fees Act* That section provides that where 
a suit embraces two or more distinct subjects; the plaint or memo- 
randum of appeaTshall be chargeable with the aggregate amount 
of the fees to which the plaint or memorandum of appeal in suits 
embracing separately each of such subjects would be liable under 
this Act/^ A court fee w"as paid only in respect of the claim for 
specific performance. No fee was paid on tlie claim for pre-emp- 
tion. Mr. Wallach ingeniously argued that the suit did not em- 
brace two or more distinct subjects^ that the claim was in reality 
a claim to recover possession of property either on the ground that 
the plaintiff was entitled to possession by reason of the agreement 
for sale or by reason of his right of pre-emption. When we look 
into the position of matters find that this is not so. The claim 
for specific performance is a claim in respect of the proprietary 
interest in the land. Whereas under the claim for pre-emption 
the plaintiff respondent could only obtain such interest as the 
mortgagees of the defendant Hashmat-un-nissa possessed. Their 
claim in fact is to stand in the shoes of the mortgagees; taking 
over their bond and obtaining possession as usufructuary mort- 
gagees. These two claims appear to us to be separate and distinct 
claimS; and; as such; to fall within the purview of the section to 
which we have referred. This being sO; the plaint having been 
insufficiently stamped; there is no alternative for us but to 
allow the appeal. We allow the appeal, set aside the decree of the 
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prove by evkience of receipt of profits witbin twelve years that the right 
subsisted j a,iid that section 201 of the Agra Tenancy Act, 1901, raised 
a presumption in tlieir favour, Milim Zal v. Badri JPrasad (X) referred 


The plaintiifs in this case sued as recorded co-sharers to ^3 :ax>ab. 
recover from the defeiiclant's who were other co-sharers in the 
village their share of profits. The defendants pleaded, inter 
alia^ that neither the plaintiffs nor their predecessors in title had 
received any profits for more than 12 years pieceding the suit, 
and that the claim was time-barred. The Court of first ins- 
tance (Assistant Collector, Saharanpur) overruled this plea and 
decreed the claim in part against two of the defendants. One 
of these appealed. On this appeal the additional District Judge 
of Saharanpur set aside the decree of the Assistant Collector and 
dismissed the plaintiffs^ suit. The plaintiff's thereupon appealed 
to the High Court. 

Dr. Tel Baliadiir Sctpru, for the appellants. 

The HoAble Pandit Madan Mohan Malaviya^ for the 
respondent. 

Bais'ee.ji and Aikmak, JJ. — This appeal arises out of a suit 
for profits brought by the plaintiffs, who are co-sharers in the 
village, against other co -sharers under chapter XI of the Tenancy 
Act, 1901. The first plea raised in answer to the claim was that 
the plaintiffs or their predecessors in title had not received 
profits within 12 years preceding the date of the suit, and that 
the claim was time barred. The Assistant Collector overruled 
this plea and decreed a part of the claim against two of the 
defendants. One of these appealed) and on Ms appeal the ^ 
learned Additional J udge set aside the decree of the Court of 
first instance and dismissed the suit. The plaintiffs come here 
in second appeal. The learned Judge observes : — It was for 
the plaintiffs to show that they or their predecessors had within 
twelve years from the institution of the suit collected any profits/^ 
and refers to two rulings. Those rulings were anterior to the 
passing of the Tenancy Act, 1901. We may also invite his 
attention to the recent decision of this Oourt in Mihin Lai v, 

Badri Prasad (1). The learned Judge has overlooked the pro- 
visions of section 201;» sub-section (3), of the Tenancy Act, which ’v'h' 

(1) (1905) 1. li, n., 27 m.., 4as. ■ 
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provides that! if the plaintiff is recorded as having the proprietary 
right entitling him to instiiute a suit under chapter X-Ij tee 
Court shall presume that he has that right. We gather from the 
record that the plaintifls are recorded co-sharers. Consequently 
the presumption referred to in the section arises in their favour, 
and it was not for them to prove, by evidence of receipt of 
profits within twelve years, that the right subsisted. It was for 
the defendant to rebut the presumption which the law raised in 
the plaintiffs’ favour. JFor the above reasons v/e allow the 
appeal ; set aside the decree of the Coart below, and remand the 
case to the Court under the provisions of section 662 of the Code 
of Civil Procedure, with directions to readmit it to its original 
number in the register and dispose of it according to law. The 
appellants will have their costs of this appeal. .Other costs will 
follow the event. 

Appeal decreed and ca%i,se remanded. 
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Before Mr. Justice Banerji mid- Mr, JusHoe Aihman* 

BEM PANDE AKB OTHERS (PjjAiktifps) < 0 , KAJ‘A KATJSAL KISHORB 
PRASAD MAL BAHADUR (rvn:rE?rBAXT).‘-»-' 

Act {Local) No. II of 1201 Agra Tenancy {Act), section Bet ennination 
ty Bevenue Court of question of q^royrietary title — Bes judicata. 

Where in a suit filed in a Revenue Court a question of proprietar;^ title 
is raised and the Court, acting under section 199 of the Agra Tenancy Act, 
elects to determine such question itself, such decision of the Revenue Court 
will operate as res judicata in respect of a subsequent suit in a Civil Court 
for determination of the same question, Salig Buie y. Beo lei Bill e {1) ioh 
lowed. ■■ , ■ ■ 

The defendant in this case in 1902 took proceedings in the 
Revenue Court^ to eject the plaintiffs on the ground that they 
were his tenants and that their lease had e.vpired. He obtained 
an order for their ejectment, which the plaintiffs contested by 
appealing to the Commissioner and the Board of Revenue. 
The Board of Revenue confirmed the order for the plainliffs’ eject- 
ment on the 2nd of October 1903. The plaintiffs then brought 
the present suit in the Com-t of the Subordinate Judge of Gorakh- 
pur asking for a declaration that the property in suit was their 


•First Appeal Ho, 272 of 1904, from a decree of Munshi, liclihal Bilxari, 
Bubordiuite Jud^e of Gorakiipur, dated the 17tli of August 1904, 

: ' ^ . ' ' _ ' Weekly Kotos, 1007,, y, I. 
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ahadkari property; that it was heritable and transferable^ and 1906 

that they were not liable to ejectment as ordinary lessees for a — ^ 

fixed period* The Court of first instanee held that the status of 

the plaintiffs having already been determined by the Revenue 

Courts such determination precluded the plaintiffs from reagitatiog 

the same question in the Civil Court; and accordingly dismissed bahadvb* 

the suit. The plaintiffs thereupon appealed to the High Court. 

Sir Walter Colvin^ Mr. i¥. L. Agarwala^ Babii Parbati 
Charcm Chatter ji and Mimshi Harihans Sahaip for the appel- 
lants. 

The Hon’ble Pandit 8undar Lai and Munshi Iswar Saran^ 
for the refspondent. 

Bahbeji and AikmaK; JJ. — This aj)peal arises out of a suit 
brought by the appellants for a declaration that the property 
claimed was their aSadteri property and was heritable and trans- 
ferable; and that they were not liable to ejectment as ordinary 
lessees for a fixed period. Before the suit was brought the respon- 
dent sued the present "plaintiffs in the Eevenue Court for their 
ejectment from the land in question on the ground that they were 
his tenants holding under an expired lease. The present plaintiffs 
set up the d efence tliat they were not the tenants of the respondent; 
but were subordinate proprietors. They thus raised a question 
of title. On this question being raised; it was open to the Reve- 
nue Court under the provisions of section 199 of Act ITo. II of 
1901 to adopt one of the two courses mentioned in that section. 

It could either require the defendants to institute a suit in the 
Civil Court for the determination of the question of title; or de- 
termine such question itself. It- chose to follow the latter course 
and tried and determined the question of title. It came to the 
conclusion that the present plaintiffs wmre the tenants of the res- , ; 

poiideiit; and passed a decree for their ejectmeut. - It was open ' :■ 

to the ijresent plaintiffs to appeal to the District Judge, and, if .■ p '■ ' 

necessary; to the High Court; from the decision of the Revenue 
Court. But instead of doing so, they appealed unsuccessfully to 
the Commissiouer and to the Board of Eevenue and then brought , ^ 

the present suit in the Civil Court. The learned Subordinate , , ' 

..Judge...has.held....th.at^..suoh a., suit, is. not,mmntainuble.a.nd,.has,Ai 8 '^h....-..>.hlv..hii^'h:T-'--^^^^^^^^^^^^ 

missed it. The learned eouasel for the ap;^llaiits has addressed-j^r 
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to ES an able and ingenious argument in support of the conten- 
tion that the suit is maintainable. The question which we have 
to determine in this case has already been decided by a Bench of 
this Court in Salig Dube v. Deohi Dube (1), We are bound by 
that decision, and w^e see no reason to dissent from the view 
there expressed. The provisions of the Tenancy Act, 1901, are 
in this respect different from those of the old Rent Act No. 
XII of 1881. As we have already said, under the present Acb 
the Court of Revenue is empowered itself to determine a question 
of title raised before it, and in determining such question the 
Revenue Court is required by sub-section (3) of section 199 to 
follow the whole of the procedure laid down in the Code of Civil 
Procedure fer the trial of a civil suit. Reading that section with 
section 200, which empowers an appellate Court to refer issues, 
if necessary, to any subordinate Civil Court of competent juris- 
diction, it seems to us that the Legislature intended that the de- 
cision of a Revenue Court upon a question of title, where it 
chooses to determine that question, should have the same effect as 
the decision of a Civil Court, It is true that the language used 
in section 199 of Act No, II of 1901 is not as explicit as that of 
section 112 of Act No. Ill of 1901. But we think that the in- 
tention of the Legislature was the same in both cases* Were we 
to accept the contention of the learned Counsel for the appellants, 
the result might be that a question of title determined by a 
Revenue Court with all the formalities of a civil suit and decided 
in appeal by the High Court after issues had been referred to a 
subordinate Civil Court might be reopened by a suit in a Mun- 
bIPs Court. Such could never, we think, have been the intention 
of the Legislature. Poliowing the decision referred to above, 
we hold that this suit was not maintainable and the Court below 
was right. We accordingly dismiss the appeal with costs. 

Appeal diamimd. 

^1) Weekly KoteS;, 190?, p. 1. 
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Before Sir Joli-n Blauley^ KnigMi Chief Justice, and Mr. Justice Sir William 

Burliitt. December 12, 

GAYA DIH AiffB OTHEKS (Peaiktiees) i). KASHI GIR (Deebnbakt).® — 

Murlgago ■-Troi.>prty morigaged not at date of execution belonging to the mart- 
gagor -Dffect of subsegtso-id aocfuisUion bg the mortgagor ofswch grrogertg. 

The phiintifi: in a pre-emption suit, in order lo procure funds for the 
prosecution of his suit, esocn ted a mortgage comprising certain property of 
which ho was the owner and also the projperty the subject-matter of the suit 
for pre-emption. The suit for pre-emption was successful. Sold that the 
inortgige took effect asregnds the prop rty the subject of the pre-emption 
suit from the time when the pLiintif^ mortgagor obtained possession by 
virtue of his decree in the suit. Ifolrbyd v. Marshall (1), Collger v. Isaacs 
(2) and Bansidhar v, Sant Lai (3) referred to. 

This was a suit for sale on a mortgage executed under the 
following circtimstanceig. The mortgagor;, xn-order to pre-empt a 
share in a village in 'which lie vfas himself a co-sharer, required 
an advance of moDe;v. He borrowed Ss. 3,000 from the mo- tgagees, 
and to secure repayment mortgaged, as well as property of wrhieh 
he was already owmer, the share vfhich be was seeking to pre-empt 
The mortgagor succeeded in his suit for pre-emption, and sub- 
sequently the mortgagees sued to recover their money seeking to 
bring to sale the pre-emptod property. The Court of first 
instance (Subordinate J udge of Ban la) gave the plaintiffs a decree 
for sale of the other property but excluded the pre empted 
property upon the ground that the stipulation in the deed of 
mortgage that the pre-empted property should be considered as 
pledged and hypothecated as security for the mortgage debt could 
not amount to an actual mortgage nor could it create any charge 
upon the property in favour of the plaintiffs. The plaintiffs 
appealed to the High Court. 

The Hon’ble Pandit Sitndar Lai and Munshi Qohal Prasad^ 
for the appellants. 

Munshi Gulzari Lal^ for the respondent. 

Stanley, C.J., and Bubkitt, J. — ^Tliis appeal arises out of a 
suit for sale on a mortgage. The mortgagor, Kashi Gir was ' ■ 

co-sharer in a village, and being desirous of pre-empting a sale of 
another share in the same village, required for that purpose an 

*^Fh*3t Appeal Ho* 30S of 1904, from,, , of Bad, Chandi 

Subordinate J udge of Bandiiy dated the 22ud of September 1904. , , ' : ' ' ' 

' {!) (isei) 10 H. L., at p. 210 *. . ( 2 ) (1S8I) I9.0b. H*. Bit ;;6' h’ ' 'V 
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' ' - .... . - 


llliiiill 






'Vf 


111 

i'.l ‘ ' 




,0 ' 







lllliii 


, I V. ’ 


■* 


■■ 




■ilii 


■iiiiM 


Ilii 


#■ 


iliisi 


ftiiSl 




Wfl 

iilli 

iiiip 


liltl 


iiii 

■ 


Gaya Bisr 


Kashx Gjb, 


tm ikbiKs LAW mFom; 


)t. Ixtl; 


advance of money. He applied to the plaintiffs appellants for a 
loan of Rs. SjOOO^ and obtained this loan on the security of a mort- 
gage on the Ifet of March 1895. In this mortgage Kashi Gir Iiypo- 
thecated shares in two villages of wiiich he was already/ owner 
and the document contained the following provision :■ — Should I 
succeed in the pre-emption suit (that is, the suit which he had 
brought to pre-empt the share to which we have referred) and 
get possession of the 8 anna zamindari share sold, bearing a jama 
of Rs. 145 and situate, etc., etc., it shall also be considered to be 
pledged and hypothecated as security for this debt.” Then follows 
an undertaking on the part of the mortgagor not to transfer or 
mortgage the share so sought to be pie-empted so long as the 
mortgage security subsisted. The mortgagor succeeded in his 
pre-emiition suit. To raise the amount of the mortgage debt, the 
suit out of which this appeal has. arisen was brought for sale of all 
the pioperties mentioned in the mortgage, including the share 
which was pre-empted. The learned Sul ordinate Judge gave a 
decree in re.-pect of the properties of which the mortgagor w^as 
owner at the date of the mortgage, but refused to include in the 
decree the pre-empted property. The grounds which he assigns 
for this decision are that the stipulation in the deed providing 
that the pre-empted property should be considered a.s pledged 
and hypothecated as security for the mortgage debt, cannot 
amount to an actual mortgage, nor can it create any charge in 
favour of the plaintiffs upon the share in question. 

' We are unable to agree in the view which the leauied subor- 
dinate Judge took upon this question. It appears to us that when 
the mortgagor acquired by pre-enaptioii and got possession of the 
pre-empted property, equity treating that as dona which aught to 
be done, gave the mortgagee a charge by wm}' of mortgage upon 
the pre-empted share, and in fact, placed the plaintiSs as regards 
that property in the position of mortgagees. The principle which 
is applicable to a case of this, kind is to be found in the well 
• known ease of Holroycl v. Marshall (1). That was the case of 
.a mortgage of personal chattels, but the principle which is enun- 
ciated by their Lordships is of general application. Lord West- 
bury, L» J*) observes (at pp* 210 and 211) : — It is quite true that ' 
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a deed wMeli professes to convey property wHcIi is not in existence 
at the time is as a conveyance void at law simply because there is 
nothing to convey. So in equity a contract which engages to 
transfer property whicli is not in existence cannot operate as an 
immediate alienation because there is nothing to transfer. But if 
a vendor or mortgagor agrees to sell or mortgage property, real or 
persona], of which he is not possessed at the time and he receives the 
consideration for the contract and afterwards becomes possessed of 
property answ^erlng the description in the contract, there is no 
doubt that a court of equity would compel him to perform the 
contract and that the contract would in equity transfer the bene- 
fical interest to the mortgagee or purchaser immediately on the 
property being acquired. This of course assumes that the sup- 
posed contract is one of that class of which a court of equity 
would decree the specific performance. If it be so, then immedi- 
ately on the acquisition of the property described the vendor 
mortgagor would hold it in trust for the purchaser or mortgagee, 
according to the terms of the contract.’^ In GoUyer v. Isaacs 
(1) Jessel, M. E., upon the same subject observes:' — ^^The credi- 
tor had a mortgage security on existing chattels and also the 
benefit of what was in form an assignment of non-existing 
chattels which might be afterwards brought on to the premises. 
That assignment in fact constituted only a contract to give him 
the after acquired chattels. A man cannot in equity, any more 
than at lawq assign what has no existence. A man can contract 
to assign property which is to come into existence in the fut .re, 
and when it has come into existence equity treating as done 
that which ought to be done, fastens upon that property, and the 
contract to assign thus becomes a complete assignment.^^ The 
principle enunciated in these cases was adopted by a Bench of this 
Court in the ca^e of Bansidhar v. Sant Lai (2) * In that ease 
there was an hypothecation of future indigo produce and it was 
held that the hypothecation of the indigo became complete when 
the crop was grown and the produce realmed.. The principle is, 
in our opinion, equally applicable to the case of immovable as of 
movable property. We, therefore, hold that so soon as the 
defendant Kashi Gir obtained possession, under his pre-emption 

( 1 ) ( 1881 ) 19 Ch. B., 842 , '' “ ( 2 ) ‘ (18871 10 v 
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decree^ of the share of the property which he agreed to include 
in the mortgage^ the mortgagees became entitled to the full 
benefit of the security of that share and to have an order for 
sale of it under the Transfer of Property Act in default of pay- 
ment of the mortgage debt. We^ therefore; allows the appeal; 
modify the decree of- the Court below by including therein 
the 8 anna share in Eampur Tarhuau; which has been excluded 
by the Court below from the operation of the decree. The s^ppel- 
lants \rill have their costs of the appeal from the defendant 
, respondent. 

Decree modified. 


1906 before Sir John Stanley, ’Knight, Chief Justice, and Mr. Jiistioe Sir WUlwm 

March 28 . IB-urldU. 

: — ' BISHAMBHAB HATH ,(BBrEK3)AKa?), SHEO HAIUIH (PiAiOTirp). 

Kindit> Law-^ Joint Mindu family ‘^Ancestral family hmness^-ZiaUUty of 
member of the family after severance of his connection with the family 
business. ■ p 

A member of a jomt Hindu family carrying on an ancestral family bnsi^* 
ness upon attaining the age of majority completely severed his connection 
with the family business^ nor was it shown that he over ratified any of the 
transactions entered into by the family firm. JJeld that sncli member could 
on the failure of the family business only be made liable for its debts to the 
extent of his interest in the joint family property. He could not be held 
personally liable. 

The facts of this case are fully stated in the judgment of 
the Court. 

The Hon’ble Pandit Bundar Lai, Pandit M oti LalNelirib, and 
the Hon’ble Pandit Madan Mohan Malaviya for the appellant. 

Dr. Tej Bahadur Bafiru and Pandit Mohan Lai N’ehrup 
ioY the respondent. 

StahleY; C.J.; and BubkitT; J.' — This is an appeal against 
so much of a decree of the Subordinate Judge of Gawnpore; dated 
September 24th; 1903; as makes the appellant personally liable 
under a decree of that date passed against him and other defend* 
ants. - IlIJil 

The appellant and other members of his family constituted a 
;joiiit undivided Hindu family; owners as such of traclfng and 

. ' ' ** Pirst Appeal' Hoi;8I4 of 1003 from a decree of Babti Bipiii Bihari ■ ' 

’ ' ' ^ SaboidiEate ^udge of ^ dated the 24th of. September W03. ' . ' > : ; ' I 
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banking firms at Cawnpore and Lucknow. The firm at Cawn- 
pore was known by the style of Jagat Nath Thandi Mai, and 
at Lucknow by that of Sheo Prasad Khazanchi. The principal 
defendant Lala Sheo Prasad Eai Bahadur was treasurer of the 
branches of the Bank of Bengal at Cawnpore and Lucknow, and 
had occupied that position for many years. It was on his appoint- 
ment to be the treasurer at Lucknow that the firm of Sheo Pra- 
sad Khazanchi was established there. That firm failed and 
ceased to do any new business in the early part of 1902. The 
present suit was instituted by the plaintiff respondent to recover 
principal with interest due thereon, some Es. 6,000 or thereabouts, 
deposited by him from time to time in the Lucknow firm of Sheo 
Prasad Khazanchi. The interest on the deposit was payable 
monthly, and the last payment on account of interest was in June 
1902; the last deposit of principal was in October 1900. He has 
obtained a decree in full against all the defendants, and also a per- 
sonal decree against the defendants, except those who had not 
attained majority. It is against this latter portion of the decree 
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owB} but his mother-in4aWj Mnsammat Tulsha Eunwar^ a 
wealthy resident of MuzaiSarpur in Bengal^ having, as one 
ness tells us, an income of one and three-quarter lakhs per 
annum, according to the appellant, paid in the Es* 60,000 in his 
name and so enabled him to secure the appointment. The res- 
pondent's object, as appellant alleges, is to put pressure on his 
mother-in-law hy attaching this Es. 50,000 in execution of their 
personal decree and so compel her to discharge the debts of the 
bankrupt firm. We are told that the amount which Mnsammat 
Tulsha and other friends have advanced to the appellant to en- 
able him to secure the appointment of treasurer at Lucknow and 
other places amounts to Es. 1,70,000. The respondents and 
other creditors of the bankrupt firm want to lay hands on this 
money. 

The burden of proving that the appellant had ratified and 
taken on himself the burden of personally discharging the liabil- 
ities contracted during his minority lay on the plaintiff. Up to 
the close of his case in the lower Court no evidence to that efPect 
except that of Eudra Narain had been produced, when on July 
29th, 1902, the plaintiff* respondent (Eecord No. 162) informed 
the Court that a quarrel had arisen between the defendant 
Suraj Prasad and his uncle Sheo Prasad, Kai Bahadur, father 
of Bishambhar Nath, one of the defendants to the suit, 
consequence of which Lala Suraj Prasad has made over docu- 
mentary evidence to the plaintiff^s pleader which would con- 
clusively establish the fact that Lala Bishambhar Nath, defend- 
ant, continued to be a partner in the firm and the business of 
the firm styled Sheo Prasad Khazanchi, situate in Lucknow, 
even after attaining majority,^^ After some objection the learn- 
ed Subordinate Judge admitted those documents in evidence, and 
it is principally on them that he passed the personal decree against 
the appellant. 

We now proceed to discuss this documentary evidence^^ 
bearing in mind the sources whence it comes and the fact that 
the latest paper in it is dated in April 1902, within six months 
after appeliantis attainment of majority, excepting one letter 
dated, August 1802. The first of these papers to which we will 
allude is Becord'No^ 171 bearing a Hindi date corresnondm^j^ to 
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February 24th, 1902. B is headed « Proceedings of a meeting 
held at Lucknow,” B is said by Suraj Prasad to be in his hand- 
writing and in that of Sheo Prasad’s, and to have been signed by 
Mathnra Prasad. Suraj Prasad is the person who handed it over 
to the plaintiff’s pleader. As to this document the learned 
Subordinate Judge, describing it as “a scheme for the management 
of the business at Lucknow,” remarks that in it “ it is stated 
that the duty of Bishambhar will be to attend the Bank.” Now 
that there is no evidence aZw'jttZe to show 
present at the meeting, though very 
. our opinion the learned Subordinate 


Bishambhab 


Skfo 

Xabaik, 


as to tins, premising 
that Bishambhar ISTath was 
probably he was present, in 

Judge is wrong in the inference he draws from this document. 
The first portion of it is simply a list of the names of persons 
present, the first being Lala Sahib “Malik” (mistranslated in the 
paper book), referring either to Sheo Prasad or his brother 
Tulshi Earn, the second being Suraj Prasad, the third one Mathura 
Prasad Bakhshi, and the fourth Ohiranji (may he live long) Bi- 
shambhar Banker ji. No duty whatever is prescribed for Bisham- 
bhar Nath. His name is recorded simply as one of the persons 
present at the meeting. The duties are prescribed subsequently 
after the last name of those present. If attendance at the Bank 
were prescribed as appellant’s dnty, it would have been mention- 
ed among the duties assigned to the others. On the original paper 
is the following : — “ A sitting took place. Eesolution adopted 
as follows : — So many (itne) men were present in Lucknow at the 
sitting.” And then follows the list of names. This document in 
no way in our opinion strengthens the plaintifPs ease. It is ab- 
solutely colourless. We next come to Eecord No. 162, a letter 
from appellant to his father, dated August 7th, 1902. We have 
no information as to the means by which Suraj Prasad obtained 
possession of this, a private letter from a son to his father. The 
comments made by the learned Subordinate Judge on this letter 
strike ns as being rather extraordinary. He says:— “ The letter 
shows how Bishambhar Nath at that early stage cherished the dis- 
honest idea of defrauding the creditors of the firm, and he, 
though young, points out the mistake committed by his father in 
coming to Lucknow and promising to pay debts to, several credi- 
tors thereby admitting the liability of Ms brangb Af ■ 
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to pay tkose debts.^^ 'We eannot concur with the learned Subor- 
dinate Jadge in. Ms remarks. We see in the letter no indication 
of any dishonest desire on appellant's part to defiand. the ci editors 
of the firm. By the letter he appears to ns to do no more than 
point oub to his father how foolishly he was. acting in coming to 
Lucknow and there making promises which he knew he could 
not perform. It is in fact a letter of useful advice concluding 
with an offer of his services. It is a document which should not 
have been tendered in evidence. There is also a fragment of a 
letter (Eecord No. 170) unsigned and undated^ written by 
Bishambhar Nath to his father — how procured by Suraj Prasad w^e 
do not know — in which he transmits to his father certain communi- 
cations which his father^s legal advise rdesired to have sent to him. 
Neither of these letters in our opinion helps respondent's case in 
the slightest. We can gather from them no indication that the 
appellant took any— and much less an active— part in the man- 
agement of the firm after he attained majority. The Subordi- 
nate Judge also refers to a letter of July 29th; 1902; but as it 
has not been printed; and we have not been shown either the ori- 
ginal or a copy; and on neither side were any remarks addressed 
to us on it at the hearing of this appeal; we cannot say what were 
its contents. As to Janki Prasad decree all we know is that it 
was paid off. Next we come to two promissory notes drawn in 
English; dated respectively November 8tli; 1901; for Es. 1;000 at 
ninety days, and March ISth, 1902, for Es. 1,000 at fifteen days^ 
date payable to the Bank of Bengal. Both were drawn by Sheo 
Prasad and one Ata Ali Khan. They were paid at maturity. 
There is nothing to connect them with the business of the firm of 
Sheo Prasad Khazanehi. They were probably only ^^kites^^ 
flown by the drawers. The first bears date one day before appel- 
lant attained his majority, and at the date of the second the firm 
of Sheo Prasad Khazanehi had ceased to issue hundis s neither of 
them is drawn in the name of that firm. They appear to be purely 
private transactions between the drawers and the payees. The 
Subordinate Judge mentions a third similar note, dated April 2iid; 
1902; but as it has not been translated or laid before us by counsel 
on either side we know nothing about it. The only one of the 
two promissory notes shown to us which (being drawn a»fter he had 
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attained majority) conld affect the appellant is that of March 16th^ 
1902. This is not a luincli; it does not purport to be issued by 
the firm of Shea Prasad Khazanchi, and is no more than a promis- 
sory note at fifteen days dra svn by Sheo Prasad in his personal 
capacity and by Ata Ali Khan, Bishambhar Kath^s signature is 
admittedly on this note. It is written on the left hand side 
margin of the note by appellant who was then, working in the 
bank and is no more than an attestation of the signature of the 
drawers. The appellant swears that the words by the pen of 
Bishambhar Nath following the signature of Sheo Prasad were 
not written by him. He says they were noton the note when it 
was discounted and paid off, and that they were added by Siiraj 
Prasad after the note had been returned by the Bank on pay- 
ment. Suraj Prasad denies this, but considering the part taken 
in this litigation by him against his cousin the appellant, and 
that his handwriting and that of the appellant are very much 
alike, we are not inclined to give much credit to him. Bisham- 
bhar Kath also says (and his assertion seems most probable) that 
the Bank would not discount a promissory note in which the sig- 
nature of one of the drawers purports to have been written by 
another person. The third promissory note bearing date April 
2nd, 1902, has (as already mentioned) not been printed. But 
from the deposition of the witness Queiros and from the matters 
.mentioned by the Subordinate Judge the drawers appear to have 
been Ata Ali Khan and Sheo Prasad, the signature of the letter 
being in the handwriting of Suraj Prasad. We see no founda- 
tion whatever for the irresistible inference drawn by the lower 
Court that the words by the pen of Bishambhar Nath ” followed 
Sheo Prasad^s name in this note and were there when the doeu- 
ment was in the hands of the witness Queiros ; we think it to be 
highly improbable. But even if the facts were as surmised (in 
our opinion incorrectly) by the learned Subordinate Judge it 
would make no difference. This promissory note, as far as we 
can Judge without having seen it, is of exactly the same kind as 
that of March 16th, 1902, that is to say, a transaction between 
Sheo Prasad and Ata Ali Khan with which the firm of Sheo Pra- 
sad Khazanchi had no concern. That firm also had for soxde 
ip^onths ceased doing any new business. ^ .^We.have 
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1906 in finding that these three promissory notes do not show that the 
nr arTtMU TriP. appellant took any part in the management of the business of the 
Xaih flvm of Sheo Prasad Khazanchi of Lucknow. 

Sheo We next turn to the evidence of one Eudra Narain, son of the 

XAEAisr. plaintiff respondent. He used to go to the firm of Sheo Prasad 
Khazanchi in Lucknow monthly to draw the interest on his 
father’s deposit. His evidence is to the effect that appellant lived 
in the kothi of Sheo Prasad (this is not unnatural seeing that Sheo 
Prasad was his father), and that when he went to receive the in- 
terest he on every occasion found Bishambhar Nath, Sheo Prasad, 
Suraj Pi’asad and Ohandu at the place where the money used to 
be paid. This is an absurd statement. The witness probably 
meant that he found one or other of them. He “ mostly found 
Bishambhar Nath.” In September or October 1901 (before ap- 
pellant had attained his majority) he only found the munib, but 
appellant came in and ordered him to be paid. He further states 
that in January, February, March, and probably in April, 1902, 
he met appellant in the kothi and that the latter said: — “Panditji 
is come, pay him the interest.” In cross-examination he stated 
he could not remember which proprietor was present at the kothi 
on every occasion when he went to demand his interest. This is 
the only direct evidence of any interference on the part of appel- 
lant in the affairs of the firm of Sheo Prasad Khazanchi. If true, 
it carries but little weight, being but a solitary instance, and it is 
flatly contradicted by the evidence of Chadammi, an employ4 of 
the firm, and of Bindraban, one of the gumashtas who was called 
by the plaintiff respondent. We attach no importance to the un- 
corroborated evidence of Eudra Narain. The last piece of evi- 
dence for the respondent by which he seeks to establish his case 
against appellant is part of that generously supplied to his oppo- 
nents by Suraj Prasad at the hearing on July 29th, 1903, It 
consists of no less than 62 pages of closely printed tabular matter 
. described as the attendance register of servants and employes of 

the kothi from August 1899 down to June 1902. Th'e fact that 

appellant’s name is shown in this I’egister is relied on as being 
conclusive proof that he took an active share in the business of 

the kothi. The learned Subordinate Judge describes this register 

> WTOEgiy as being one of the daily attendance of servants and 
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proprietors. The heading of the Eegister refers only to servants 
and employes, gomashtas and the like, and nowhere mentions 
proprietors. He says it “ shows that Bishambhar Hath attended 
to the family business like his cousin Suraj Prasad,” Appellant’s 
name appears for the first time in the register for the month of 
May 1901, and appears to have been intei'polated in that month 
along with that of one Ganesh Prasad, there being but one line 
for both names. The word “ and ” in the translation does not 
exist in the original. The witness Chidammi swore that this 
page is in the handwriting of Suraj Prasad, and Chidammi also 
swears that it was Suraj who caused appellant’s name to be enter- 
ed. It is to be noticed, however, that the appellant’s name is en- 
tered in this and the following month among those who were em- 
ployed at the Bank of Bengal and not in the business of the firm 
of Sheo Prasad Khazanehi, Por July 1901 the register abruptly 
ceases on the 16th, and then we have a new register for the whole 
of July. It is of course impossible that this register (taken 
in hand only from the 15th). should be a contemporaneous 
daily record of attendance and yet it contains many matters 
previous to the 16th not entered in the discontinued register. 
The witness Chidammi gives us the names of the persons 
who wrote many of the registers. Appellant swears that none 
of the registers are in his handwriting. In this he is corro- 
borated by Chidammi. In the attendance register for Hovem- 
ber 1901 there is a note on the margin purporting to have been 
made by appellant on December 10th to the effect that no attend- 
ance had been taken after the 23rd of November. The register, 
however, is completely filled up to the 30th, Appellant denies 
having written the note. Suraj Prasad swears that both the 
register for November 1901 and the note are in appellant’s hand- 
writing. Suraj Prasad also swears that the registers for several 
months, namely, November and December 1901 and January and 
February 1902 are in appellant’s handwriting. Appellant denies 
it, and as he is corroborated by Chidammi, we believe him rather 
than Suraj Prasad. The bitter quarrel between Suraj Prasad and 
the other branch of the family and the extraordinary position taken 
up by him in supplying the respondent with evidence which he, 
thought would damage appellant’s case are in .our opinion goods 
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appellant^ especially where they are corroborated^ than to the un- 
corroborated assertions of Suraj Prasad* On the whole we are of 
opinion that these registers in no way advance the respondent's 
case. We do not believe that the appellant had anything to do 
with keeping them^ and at the utmost they do no more (if correctly 
kept) than show that appellant was at his fathers house in Luck- 
now from May 1901. From other evidence we know that appellant 
began to attend at the Bank of Bengal from early in 1902 as his 
father’s representative or deputy; — the Bank having refused to 
allow Suraj Prasad to continue to attend in that capacity and 
having refused him access to the Bank premises. 

This concludes the evidence adduced by the respondent to prove 
hfs allegation that after attaining majority the appellant by an 
active participation in the management of the business of Slieo 
Prasad Fhazanchi assumed responsibility for all existing contracts 
contracted during his minority; and held himself out to the world 
as one responsible for the liabilities of the firm. In our opinion^ 
for reasons given in detail in respect of each piece of evidence^ 
the respondent has wholly failed to establish his case. In but 
one instance — that of this respondent’s debt^ if we believe the 
evidence of Eudra NaraiU; plaintiff’s son^ — and we do not believe 
it — ^is any act of active management alleged during the brief 
period between November 9th, 1901; when appellant attained 
majority and the failure of the firm in May 1902. We think the 
respondent has failed to support the personal decree against 
appellant and that as far as it declares appellant personally 
responsible for the debts of the firm the decree must be set aside. 

Appellant admits that his interest in the joint family property 
is liable and can be taken in execution of that decree. He has no 
other property. But he objects to a personal decree which will 
put in the grasp of the creditors property which never belonged to 
the bankrupt firm and which has been provided for him by his 
mother-in-law and other friends to give him a start in life. 

There are some other matters as to which we are unable to 
agree with the lower Court. ^We fully believe the appellant’s 
statements as to the pecuniary assistance he from time to time 
received from his;mother-in-law and as to her having advanced 
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Ks. 60,000 foi- iiim, Wv see no reason to doubt the tmthf illness of 3903 

appellant's evidence as to his conversations.. with- Mr. Log.anV the'' 

'AT ' tr ' -r ' ■ ' Bxsitambhae 

then Agent oi the Bank oi Bengal at Lucknow^ and Mr. Logan^s Nath 

suggestion that he should attend at the Bank with his father to learn smo 

the Bank work and a promise that if he showed h imself competent 
he might be appointed to succeed his father. Mr. Logan was 
naturally anxious to know if Bishamhhar Nath had any connection 
with the dim of Sheo Prasad E which was known to be 

shaky. The letter from the Secretary and Treasurer of the Bank 
of Bengal (Calcutta) of March 27th;, 1901; corroborates and ren- 
ders most probable appellant's evidence as to his conversation 
with Mr. Logan. There is evidence that appellant went to 
Lucknow in the middle of the year 1901; a^ncl did at once proceed 
to the Bank to learn his work there. And the letter also shows 
that the Bank insisted on Sheo Prasad putting in a new Deputy 
or Naib at the Bank. The then Deputy was Suraj Prasad; whose 
name appears so often in this case andt.o whose mismanagement it 
is said by some witnesses the failure of the firm of Sheo Prasad 
Khazanchi was due. The learned Subordinate Judge appears to 
entertain a not altogether correct idea of the position of the Trea- 
surer of the Bank of Bengal at Lucknow. Sheo Prasad was 
appointed treasurer; not because he was a member of the joint 
family which possessed the banking firm of Sheo Prasad Khazan- 
chi — ^Yhich did not then exist;— but became he was a person in 
whose commercial integrity the Bank had confidence and who 
was able to give Rs. 60;000 as security. The appellant was 
appointed Treasurer from January 1 st; 1903;, on similar grounds. 

He had fully learned his work to the satisfaction of Mr. Logan 

(the Bank^s Agent) and his mother-in-law supplied the Bs. 50;00Qi 

In connection with this matter we notice tte further observa- 
tion of the lower Court that as soon as the firm failed an . 

attempt was made to make Suraj Prasad liable for all the debts ;; v. : 

and liabilities and get Bishambhar Nath exempted from liability 
so that he might continue the business in his own name as the new / : ' 

treasui'er without being required to satisfy the debts of the defunct 
fifin.^^ What the learned Subordinate Judge exactly means by 
these w^ords itis not easy to comprehend. ‘ There was no business'^ '-‘'p../, 
to eontinuej, as the firm of Sheo Prasad Khamnphi was extinetj^.i,.. > -V 
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and that “business could not be eontinued by tlie appointment 
of appellant as Treasurer of the Bank of Bengal W e know of no 
attempt to make Suraj Prasad liable for the debts and to get 
Bishambhar Nath exempted. Both of them as members of a joint 
family were liable for all the debts, the only contention of appel- 
lant being that he is liable for those debts ooly to the extent of his 
interest in the joint family property, and is not personally liable. 
,As we find that respondent has failed to make out any case 
establishing the personal liability of the appellant, w^e consider it 
unnecessary to discuss the questions of law raised by the learned 
Subordinate Judge and which were argued before ns at the hear- 
ing of this appeal. We, for the above reasons, allow the appeal 
and set aside so much of the decree under appeal as renders the 
appellant Bishambhar Nath personally liable under it. Appellant 
is entitled to his costs in this Court. 

Appeal decreed. 
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before Sir John Slanleys Knight, Chief Justice j and Mr. Justice Sir 
William Burldtt. 

BISHAMBHAR HATH (DErEKDAXT) v. FATEH LAL and othebs 
(PiiAixTirrs)** 

JSindu JLaro — Joint Mindu> family — 'Family hnsineHS — Liability ofrMnor 
member of family for trade debts — Separate property. 

Where a member of a joint Hindu family carrying on an ancestral 
family business upon attaining majority separates entirely from the family 
and the. family business and thereafter acquires separate property such 
separate property cannot be made liable for the debts incurred by the family 
trading firm, but the interest of the sejjaratiiig member in the family pro- 
perty .will alone be liable, Chalamayya v, 'Varadayya (1) followed, "Ram Lai 
Thakursidas V. LaJchmichand Munir a^n (2), Johurra Bibee y. Sraegopal Misser 
(3), Bemola Bossee v. Mohun Bossee (4) and Liibchmanm Chetty y. Siva 
BroJeasa Modeliar (5) referred to. Samalbhai Ffathuhhai Y, Bomeshmr (6) 
and In the matter of Maroon Mahomed (7> distinguished. 

The facts of this case are fully stated in the judgment in the 
preceding case, P. A. No. 314 of 1903, printed at page 1G6 mpxi 
and in this judgment. 


190’8 

December 33 . 


•Krst Appeal Mo. 31? of 1903 from a decree of BaTtu Bipin Bdiari Hulerji, 
Subordinate Judge of Cawupore, dated the 24th of Soijtoiubor 3003. 

(1) (1898). L h. B,, 22 Mad., 167. (4) (18SO) I. h. B., .5 Oalo,., 7!i2, 

(2) (1861)' I. Bom., H. C. Bep., App., li. (5) (1899) I, L. B„ 20 Calc., 349. 

(3) , (1876) I, L. B,jl Ca;ic„ 470. (6) (1880) 1. h. B., 0 Bom., 88, . 

■ ... • - (7) (1890) I, Ti. B., 14 Bom., 189. 
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The Hon’ble Pandit Sundar Lai, Pandit 3Ioti Lai Nehrv, 
and the Hon’ble Pandit Madan Mohan Malaviya for the 
appellant. 

Mr. A, B. Ryves and Mnnshi Gulzari Lai, for the respondents. 

Stakley, C. J., and Btjbkitt, J.—This appeal is connected 
with P . A. Ho. Sl4 of 1903 and several other appeals against 
decrees passed against the appellant and otlier defendants where- 
by the appellant is made personally liable for the amount of the 
decrees. The appellant and other members of his family con- 
stituted a joint and undivided Hindu family, owning as such 
an ancestral trading and banking firm at Cawnpore and Luck- 
now, the firm at Cawnpore being known by the style of Jagat 
Hath Thanti Mai and that at Lucknow by the style of Sheo 
Prasad Khazanchi. In our Judgment delivered on the 28th of 
March 1906 in First Appeal Ho. 814 the circumstances under 
which the indebtedness arose are fully stated. The suit which 
has given rise to this appeal is one for recovery of a debt amount- 
ing to over Rs. 11,000, representing the balance due in respect 
of a number of hundis which were drawn by the defendant’s 
firm on the plaintiffs’ firm at Cawnpore styled Moti Lai, Fateh 
Lai. The defence of the defendant Bisliambhar Hath to the suit 
was that he was never a partner in the firm of Jagat Hath 
Thanti Mai and had no concern with that firm. He also alleged 
that during his minority he severed connection with the ances- 
tral business and family property, and that if it were found that 
any debt wms due to the plaintiffs’ firm he and his separate pro- 
perty could not be made liable therefor, inasmuch as the indeb- 
tedness was incurred at a time when he was a minor. 

The Court below decreed the plaintifiPs’ claim, finding that 
Bishambhar Nath was a major at the time the debts sued for were 
incurred. It is now admitted that this was the case, Bishambhar 
Hath having attained majority on the 9th of November 1901. 
It also found, and it is admitted here, that the business of the 
firm of Jagat Hath Thanti Mai was a joint ancestral family 
business. The learned Subordinate J udge held that Bishambhar 
Hath did not repudiate connection with the Easiness when he 
attained age, but on the contrary ratified die partnership and 
rendered himself liable in respect of its transactions, , , ■, 
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As we said in oxir judgment) in F..A. jNo. o14 oi 190o^ a 
personal decree against a member of a bankrupt firm would 
ordinarily not be of muck pecuniary value. In this case^ however, 
it would be otherwise. The appellant was on the 1st of J aniiary 
1903 appointed Treasurer of the Bank of Bengal at Lucknow' and 
subsequently at other places^ and to qualify himself for that 
position he was obliged to deposit with the Bank as security for 
the faithful dkcharge of his dir 
no money of his own ; 

Kunwar, 


Bishambhab 

Ka,th 


Fateh Lal. 


ties a sum ot Ks. t)U,UUU. lie naa 
but Lis mother-in-law Musammat Tulsha 
who is a w^ealthy lady of MuzafFarpiir; deposited in the 
Bank in his name the requisite amount and so 
secure the appointment, 
appellant alleges, is to put pressure on the appellant’s roother-in- 
law by attaching this Es, 50,000 in execution of a personal 
decree and so compel her to discharge their debt. We are told 
that sums amounting to no less than Es. 1,70,000 have been 
placed to the credit of the appellant to enable him to secure the 
appointment of Treasurer at various places. 

The Court below found that the appellant not only assisted 
his father in the work of the Bank but also managed the affans 
of the ancestral business jointly with his uncle Suraj Prasad, 
both before and after he had attained majority, and that, so far 
from repudiating his connection w’ith the family business, he by 
his acts adopted and ratified its transactions. In our judgment 
in F. A. No. 314 of 1903 we revier^ecl at considerable length 
the evidence upon which this decision was arrived at and it is 
unnecessary here to repeat it. We shall treat our remarks in 
that judgment as embodied in this judgment. The same evi- 
dence applies to both cases. The conclusion at w^hieli VvC arrived 
was that the plaintiff in that case had wholly failed' to establish 
his ease. We held that the defendant appellant took no active 
part in the business *of the firm of Jagat Nath Thanti Mai after 
he attained majority ; and that, so far from doing so, he kept 
himself aloof from all connection with it. He says in his evi- 
dence that he went to Lucknow in April 1901, that is, before 
he attained full age, and there met Mr. Logan, the Agent of the 
Bank of Bengal, who promised that if he learnt the treasury 
work in, the. Bank and qualified himself to look after it^ he 
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■\TOuld apjpoint him Treasurer. Mr. Logan, lie says, asked him if 
he had any coneern -with, his father^s firm at Lucknow and 
Cawnpore and he replied in the negative. In a further deposi- 
tion made on the 7tli of May 1903 he stated that Mr. Logan at 
this interview told him that the post of Treasurer could not be 
given to any person having connection with his family business, 
and that he told Mr, Logan that he had severed his connectioa 
with the members of his family. The family business was, we 
may mention at this time, in a tottering condition. Chidammi 
La], who was in the employment of the firm of Lachmi Narain 
Siiraj Prasad, deposed that when Kbannii Lai died, Suraj Prasad, 
the uncle of the defendant appellant, took him (the witness) to 
Lucknow, in April 1901 and tliere he remained for a year. He 
stated that the business was carried on under the orders of Suraj 
Prasad I that Bishambhar Nath did not interfere \Yitli the busi- 
ness of the firm, nor had he any concern with it. We are quite 
satisfied that the defendant appellant never took any active part 
in or had any concern with its management directly or indirect- 
ly after he attained majority. 

Under these circumstances the question for determination is 
whether the defendant appellant can be held personally liable for 
debts incurred by the managing members of the a .cestral family 
business after he attained majority. 

To the extent of his share in the joint family property he does 
not dispute his liability, but he claims exemption from payment 
of those debts out of separate property which came to Mm from 
his mother-in-law and other friends after the ance tral firm had 
ceased to do business. The transactions in respect of which the 
defendant is sued were entered into between the plaintiffs and 
the manager of the ancestral business, and there is nothing to 
show that the appellant was aware of, much less that be ratified 
or adopted these transactions. On the contrary, the evidence 
shows that he designedly abstained from taking any part in the 
business and kept aloof from it. There is no conduct on his part 
•which could have led the plaintiffs to believe that in their dealings 
with the manager the appellant was a contracting party. They 
dealt with the manager as they had been previously dealing with 
him as a person carrying on an ^ ancestral ''family business -oiilh^' 
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credit of the joint family property. They coiiM not have dealt 
with the firm on the credit of appeilant^s private separate estate^ 
for it was after the date of the hunclis sued on that appellant's 
mother-irx-law put him in fonds to take up the office he now holds 
iu the Bank of Bengal in Lucknow. Before that time he posses- 
sed nothing but his interest in the family joint estate^ the liability 
of which be does not dispute. The question then is, can a mana- 
ger who carries on a family business pledge^ not merely the 
family joint credit but also the separate estate which an individ- 
ual member of the family may subsequently acquire? "We are 
not aware of any authority for an affirmative answer to this 
question. In the two eases upon which reliance w^as placed by 
Mr, Ryves on behalf of the plaintiffs respondents, the persons 
who were held liable were considered to have by their conduct 
constituted themselves partners. In the case of Sccmalbhai 
Nathubhai v. Sameshvar (1) Melvill, J., in delivering the 
judgment expressly guarded himself in regard to this question. 
^hWhetber,^^ he observed, a Hindu who becomes entitled by in- 
heritance to a share in a trading business is ipso facto and 
without his own consent involved in all the liabilities of a 
partner it is unnecessary for us to cletermine.-^^ In the other 
case, entitled In the matter of Haroon Mahomed (2) it was 
held that the insolvent Haroon Mahomed had taken an active part 
after he attained age in the management of the business of the 
partnership. In the course of his judgment Sarjent, OJ., ob- 
serves: — The petitioning creditors alleged that his (ia., Ha^oon^s) 
father took a principal part in managing the firm up to the time 
of his death and since that time Haroon has taken his place. It 
appears that since then, at all events, Haroon has kept up an 
intimate connection with the firm. He has raised money for 
it He has paid money into the Bank for it and drawn 
money out for it. He has lived with the other members of 
Ms family, who are admittedly members of the firm. He 
does not disclose how he is supported if he draws no profits 
' out of the firm, as a partner, for his maintenance.^^ In that 
case different state of facte from those in the present 

’easels' diselosei,"^,;-;/ ' 
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We are not 'aware of any case^ and none has been cited to nsj looe 
in which it was held that persons carrying on a Joint family bnsi-; 
ness have authority to pledge the credit of each member of the 
family in his individual and separate capacity. Authority to Fatih LAii. 
pledge the joint family property and property acquired with 
funds derived from the joint business undoubtedly exists. In 
Ram Lai Thakursidas v. Lakhmichand Muniram (1) it was 
held that a minor member of a family, interested in an ancestral 
trade carried on on behalf of the family, is bound by the acts of 
the manager necessary wdth reference to the carrying on of the 
trade, but Sausse, 0. J., in delivering judgment treated the rule 
as exceptional and not to be pushed beyond its strict limits. He 
observe?, at p. LXXII : — The general benefit of the undivided 
family is considered by Hindu law to be paramount to any in- 
dividual interest, and the recognition of a trade as inheritable . ‘ 

property renders it necessary for the general benefit of the family 
that the protection which the Hindu law generally extends to the 
interests of a minor should be so far trenched upon as to bind him 
by acts of the family manager necessary for the carrying on and 
consequent preservation of that family property ; but that infringe- 
ment is not to be carried beyond the actual necessity of the case/^ 

See also Johurra Bihee v. Sreegopal Misser (2) and Bemola 
Dossee v. Mohun Bossee (3), Farther than this the authorities do ; 

not go. 

In the case of L%itchmanen Ohetty v. Siva Prohasa Modeliwf 
(4) Sale, J., in the course of his judgment repudiated the notion 
that a Hindu minor who by birth or inheritance becomes entitled 
to an interest in a joint family business becomes at the same time 
a member of the trading partnership which carries on the business. ' * ' . . ' 

He says, at p. 354 A trade like other personal property is 
descendible amongst Hindus, but it does not follow that a Hindu 
infant, who by birth or inheritance becomes entitled to an interest 
in a joint family business becomes at the same time a member of „ 

the trading partnership w^’Mch carries on the business. He can fj ;'- 

only become a member of the partnership by a consentient act on . v V; v 
the part of himself and his partners, and it was on this ground^ 
held by the late Supreme Court that an inf ant 6| tender "yearn, 

(3) (3863) 1 Bom., H. 0. Eep., App, li. , , (8) (1880) I.‘l, B., (. , S ^ 

(S) (1876) L L, B., 1 Colo, 470. (4) (1899) I,Ii. ' 
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•whoso name was used in a partnership business^ need not be 
Joined as a co-plaintiff in a suit by the father to recover a trade 
debt — Petum Bossy. RaTndhone Dossp (1)*’^ 

In the case to which Mr. Justice Sale referred it was held 
that a child of tender years cannot be constituted nor can he hold 
himself out as a partner in a trading firm. Sir L. Peel; C. J., in 
his Judgment in that case remarked that trading partnership 
is a consentient contract and later on: — A. trade may be 
directed to be carried on for tl:e benefit of infan tS; but without 
their consent they cannot be made pai tners. It seems to follow 
from this that if infants are not partners^ if they are to become 
partners on attaining age they must take seme active step in that 
behaK. Persons having dealings with and giving credit to a 
Joint family trading firm where there are minor members of the 
Joint family presumably rely on the credit of the joint family 
property. It is that property alone, so far as minors are con- 
cerned, which the acting partners can pledge and to which the 
creditor can have recourse. When a minor attains full age, 
there is no good reason w^hy the security of a party having deal- 
ings wdth the firm should be enhanced by giving him in addition 
to the security of the joint family property the security of any 
separate property to which a minor member may on attaining 
majority become entitled, unless it be that by some consentient 
act on the part of the latter’ he has acceptc^cl the position of a 
partner and ratified the transactions out of which the obligation 
to the creditor arose. Subrainanhi Ajyar, J., aptly puts the 
matter thus in refusing to give a personal decree against certain 
members of a Joint family to the creditors of a family partnership 
for a debt incurred by the managing members of the joint family, 
that is, a decree which should bind not merely the family estate 
but be enforceable also against the seif-acquired or separate pro- 
party of a son and nephews of one of the contracting parties. 

No doubt, he observes, where it is sLowm that the contract 
relied on, though purporting to have been entered into by the 
manager only, is in reality one to which the other co-par- 
ceners are actual contracting parties, either because they had 
agreed before the , contract was entered into to be personally 
a) (1848) Taylor, 279, 
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Loand thereby or because tbey^ being in existence at the date 
of the contract and competent to enter into it^ have subsequently 
duly ratified and adopted it, in that case unquestionably every 
such co-parcener is absolutely responsible. Equally be vv'onld 
be responsible, though be did not assent to the particiilar eontraci-, 
if there had been such acquiescence on his part in the course of 
dealings, in which the particular contract was entered, as to war- 
rant his being treated in the matter as a contracting party. Yfhen, 
however, such is not the case, but the contract is of a character 
such as under the law to entitle the manager to enter into inde- 
pendently of the consent of the other members of the family, so as 
to bind them thereby, then it is clear that the scope of the mana- 
ger's power is restricted to and does not extend beyond the fami- 
ly property. As regards the other property in the hands of a co- 
parcener no other co-parcener, w'hether he be the manager or not, 
has any title whatsoever. The legal individuality of a co-par- 
cener is not merged in the manager so far as the co-parceneEs 
self-acquired or other separate property is concerned,^^ — 0/iato- 
mayya v, Varadayya (1). 

This view commends itself to us. A joint ancestral family 
business under the Hindu law mansiged by the adult members of 
the family differs from an ordinary contractual partnershij). In 
the case of the latter, each partner is a contracting party, all the 
partners holding themselves out as trading on the credit of their 
combined and sepjarate funds. Whereas in the case of a joint 
family ancestral business there is no contract of partnership what- 
ever between the members of the joint family. The family fre- 
quently contains amongst its members minors w^ho acquired their 
interest in the business by birth. Indeed it may be safely 
ssiimed that in most of the existing Hindu joint family trading 
firms the parties now interested in them acquired their interest by 
birth and not by contract. Admittedly minor members are liable 
to the extent of their respective interests in the joint family pro- 
perty for the acts of the managers of the joint family busi- 
ness. But we do not think that their liability^ extends further. 
If any of the members of a joint family happen to have separate 
estates we know of no good reason why such separate ©state 
(1) (1808) I. L. li., 2^ Mad., X67, 
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should be held so liable. "^Ve do not thiuk that the rme laid 

down in the case of Qoocle v. Harrison (1) that a minor on at- 
taining majority must promptly notixy liis disaffirmance of a part- 
nership if he is to avoid future liabilities can, bearing in mind 
the dissimilarity in the ways in which a contractual partnorsnip 
and a Plindu joint ancestral family trading business originate, be 
applicable. 

In conclusion, then our vlevv is thus the defendant appellant, 
never having held himself out as a partner and never having 
taken any part whatever in the tranfaetions out of which the 
plaintiff’s claim has arison, even though he had attained majority 
at the time, is not liable to satisfy that claim out of his separate 
property, in other words, that he did not after he had attained 
full age by any consentient act become a partner in the joint 
ancestral family business and thereby render his separate estate 
liable to satisfy the obligations of the firm. Yfe therefore allow 
the appeal, and set aside so much of the decree under appeal as 
renders the appellant Bxshambhar Nath personally liable under it. 
In other respects the decree will stand. We give the appellant, 

his costs of this appeal. ^ 

Apioeal aecreed, 

PEIVY COUNCIL. 

CHANDBA EUNWAE (DEJEsnAKi) ti. CHAUDHEl MAEPAT SlSaH 
ANP OIHEBS (PlAlKTirrs) AND CHANPEA KUEWAE (DErasDAHT) 
e. MAKDND SIHGH (PDAiNTirr). 

Two appeals consolidated, 

[On appeal from tlie High Court, North-Western Provinces, at Allahabad.] 
Burden of ^^roof^Admission ly ^ariij to suit, effect of cf-s sUfHuy Itirden of 
p^ooff-Admissmi mi caudny esdvypl-^-B'esiimjytwn as to admission ly 
to rehttt presuiiiffio'ii — Question tried witliout sjiGoifio issus 
^Bemcaid^OwU Frocedurc Code (Act ZIV of 1882), sections 55, 503, 566, 
In a suit for property to wlilch tlic plaintiff alleged be %vas entitled 
by inheritance f I’Om Ms natural father the defence was that he had boon 
adoptedinto another family and therefore was no longer his natural father^s 
heir, and this contention was supported maiiily by the plaintiif’s admissions 
made in deeds and other doeuments signed by him, to none of which, however, 
the defendant was a party, 

iVeie?iii5'5*--Lord:M4C2?A^nTBK, Lord Atkinson, 8ii' Anbbkw ScobbBj, 

. \ ‘ and Sir Aethbb Wibsok. 

; . ' ^ ' . ;X ' ti) (1821) 24 E. B., S07. 
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MeU by tlie Jiidiciol Committee tliat altliongh the onus was outlie defen* 
daiiUo prove the adoption the proof of the admissions shifted the onus on to 
tho plaintiff on the princlyile stated in Slaiterie v, ’Booley (1) that wdiat a 
party hiujscif admits to be true may reasonably be presumed to be so/^ and 
until the nresiiorption was rebutted the fact admitted must be tahen to bo 
established. 

as in tho xn‘<3gent case, therj? was no estoppel, the 
deeds, the plaintiff could gh^'O evidence to 
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defendant being no party to tl: 
rebut such presumption. 

Keane v. Mogers (2) ; Koioi 
Trinidad Asglbalie Vumgang v. ' 

In this case their Loroigliips held that the plaintiff, so far from rebutting 
the presumption, had, in order to account for theadmission made in the docu- 
mentary evidence, put forward two different and inconsistent explanations, 
one of which was absurd and the other in its most important parts unproven, 
and had failed to^prove his title. 

Where no spselfic issue had been framed on the question of adoption, but 
the matter had been tried and determined without any objection on the part 
of the plaintiff, who had not been taken by sminise, but wuas fully informed by 
the defendant's lists of documents and from tho cross-examination of his 
witnesses that the defence vrould bo tahen. 

Keld that under the circumstances it was undesirable that the case 
shouldbe sent back to be rc-tried on a special issue framed as to the adoption. 

T^^o consolidated appeals from two decrees ( March l/th. 
1903) of tlie High Court at Allahabad, which reversed two 
decrees (December 12th, 1900) of the Court of the Subordinate 
Judge of Shahjahanpur. 

The main question for decision on these appeals was whether 
Eaja Makund Singh, one of the respondents, was next heir to the 
estate of one Eaja Sher Singh, who was the original owner of all 
the property in dispute in the suits out of which the appeals a.rose, 
the parties being related to him as in the following pedigree. 

Etija Slier SinglL=Bani Cliaulian Kumvar 


Jiwan Kniiwar 


Pran Kunwar 


Kislian Single Lodb Singli. Pratab Singb. Rdja Ilimanclial XJmrao Kunwar 

j Sih=: Rani Clian- 

I dra Kiinwav, 

j appellant;. 

Eaja Maliima Sing'o, Narpat Singli. 

rospondenti. 

(1) (ISIO) 0 M, & W., 66d', at p. 669, 

(2) (1829) 9 B, & C., 677, at p. 586. 


(3) (1848) 12 Q. B., 926. 

(4) (1876) h. B,,2 Oil. 1)., 72, at p. 89, 
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The respondents alleged that on Sher Singh’s death bis widow 
Eani Cliauhan Kunwar succeeded to a Hindu widow’s estate of 
inheritance. The appellant asserted that Eaja Sher Singh made 
a gift of the property during his lifetime to his wife; that in 
1854 and 1860 Eani Chauhan Eiinwar made a gift of the pro- 
perty to her daughter Jiwan Kunwar who in 1863 transferred it 
to her son Eaja Himanchal Sah^ on whose death intestate he was 
succeeded by his widow Eani Chandra Kunwar the appellant. 
Jiwan Kunwar died on 25th September 1887 her son having 
predeceased her, 

Eaja Makiind Singh on IGth September 1899 sold part of the 
property to the respondents Karpat Singh, Jamna Prasad, 
G'ulzari Lai, and Asa Earn, and on 23rd September 1899 those 
respondents and Raja Makund Singh instituted these suits to eject 
the appellant from the whole of the property. 

The pdaints alleged that Rani Chauhan Kunwar succeeded to 
an estate for life in the property on the death of Raja Sher Singh; 
that on her death Jiwan Kunwar succeeded, as Pran Kunwar 
had died, before Eani Chauhan Kunwar, and that the succession 
opened on the death of Jiw’an Kunwar on 25th September 1887 
to the next heir of Raja Sher Singh, who on that date was 
Partab Singh, who was the son of Pran Kunwar, and that on the 
death of Partab Singh, Eaja Makimd Singh succeeded as his 


The defence in both suits was the same. The facts stated 
above as asserted by the appellant were set out ; and it w^as denied 
that Partab Singh was the son of Pran Kunwar, and that Eaja 
Makimd Singh was the son of Partab Singh. It was also stated 
that Partab Singh’s widow was alive, and this was admitted by 
the plaintiffs. ■ 

The only issue raised on the pleadings which is now material 
was the first. Is Eaja Partab Singh a son of Pran Kunwar; 
and is Raja Makund Singh a son of Raja Partab Singh ? ” 

The two suits were heard together. The Subordinate Judge 
held that Eaja Partab Singh was the son of Pran Kunwar (and 
, that is now not in dispute), but that Eaja Makund Singh was not 
the son of Eaja Parrab Singh because the evidence in the cases 
- 'Showed ^ that'he was the adopted son of Eaja Kishan Singh. On 
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this fiuxling the nest heir of Eaja Partab Singh would be his 
Tvidow^ and die suits were eoiiseqiiently dismissed. 

The respondents appealed to the High Court, and a Bench of 
that Court (Sir Joim Stanley, C.J. and Bubkitt, J.) held 
that the question of adoption was not properly in issue, and 
upon the evidence that the adoption was not proved. They 
:'haid;:— ■■■■ 

Tlie case was set up at tlie liearing of tlie arguments, that Raja Muhund 
Singh had been adopted by his uncle Raja Kishan Singh. There was no alle* 
gation or suggestion of any such adoption in the written statement of the 
defendant, and no issue as to any such alleged adoption was framed ; it was only 
after the evidence on both sides had closed that the question of adoption was 
mooted and discussed in the arguments of the plead(3rs for the parties. It is 
stated that the practice of closing the evidence on both sides, before any 
address or arguments of counsel or pleaders are heard, largely ] 3 rGvails in these 
Provinces, and that in this case this practice was observed. Three documents 
tvere adduced in evidence in which Raja Makund Singh was described as the 
adopted son of Raja Kishan Singh, and upon the evidence afforded by these 
documents, the main contention on the part of the defendant was based. It 
appears to us that it the defendant had had any intention of setting up this 
case of adoption it should have been directly raised in her written statement, 
and an issue knit upon it, and that in any case if the question was enter- 
tained by the Court an opportunity should have been afforded to the plaintiffs 
of meeting it. It cannot be said that the plea of the defendant that on the 
death of Raja Partab Singh his property devolved upon his widow according to 
Hindu Law suggested that he had had a son and that the latter had been 
adopted by his brother. This ideg^ seems to have been suggested and deve- 
loped by the defendant's vakil during the argument after the evidence had 
closed. This plea, if it was intended by it to raise the question of adoption, 
was most insidiously framed." 

And, after considering the evidence on the other part of the 
issue they concluded : 

This evidence satisfies us beyond any reasonable doubt, and we find, that 
Raja Makund Singh was the natural son of Raja Partab Singh, and that ha 
was never in the legal sense of the term adopted by his uncle Raja Kishan 
Singh. We also find that Raja Partab Singh was the son of Ran! Pran 
Kunwar, We may add that the reflections cast by the learned Subordinate 
Judge upon the character of the plaintiffs' witnesses wore in our opinion 
'wholly undeserved. As we have pointed out, the evidence of a number of these 
witnesses was obtained by commission, and therefore we have had as good 
opportunity as had the learned Subordinate Judge of forming an estimate of 
its value and probative effects As we have pointed out, there was no evidence 
worthy of the name to controvert it. We unhesitatingly therefore find that 
Baja Makund Singh is the son and heir of Raja Partab Singh. The question 
of adoption was never properly in issue between the, parties, but, assuming^ 
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ihnt it was, we hold tHataedefondant has wholly failed to satisfy the onus 

whidi lay upon Ixor of proving tlie adoption. ^ c jj c . 

The Hi“-h Court tberefore reversed the decree ox the “ 
dinate Judge, and remanded the case to him under section o62 
of the Civii Procedure Code for trial of the other issues. 

On this appeal^ 

DeCh’uyiher for the appellant contended that there, was 
sufficient evidence to prove that Eaja Makund Singh was not the 
son of Eaia Partab Singh so as ‘to exclude the widow of Eaja 
Partab Singb from succeeding. Though he was the natural son of 


Eaia Partab Singb, yet the admissions in the documentary evi- 


dence proved that he had been taken in adoption by Eaja Eislian 
Singb, wdiicb prevented his succession as an heir to Raja Partab 
Singb! The question as to the adoption was properly before tlie 
. Coiirt, altboiigh no special issue had been settled as to it : there 
was no surprise, and no objection had been teken by the respond- 
ents to the question being raised and determined. Under such eir- 
eumstances the mere omission to .settle an issue by the first Court 
did not - necessitate the case being sent back for trial on an issue 
■to be specially settled on the question of adoption. Reference 
was made to Kaichekaleyana Ruvgafpa Kalakka Tola Oodiar 
V. KacMvijaya Bwngappa Kalakka Tola Oodiar (1 j and 
Mwaumat Mitna v. Syad Fuzl Huh (2). The respondents were 
fully informed that the question of adoption wms in issue from the 
documentary evidence produced by the appellant in the course of 
the hearing before the Subordinate Judge, and from the questions 
put by the appellant’s pleader to the respondents’ witnesse^ 
Civil Procedure Code (Act XIA of 1882), sections loS and 14^ 
were referred to. The suit should have been dismissed by the 
High Court and the decree of the Subordinate Judge should 
not have been reversed, as Eaja Makund Singh wms not in law 
heir to the property in suit. 

0. E. A. Rossior the respondents contended that the High 
Court had rightly held that Raja Makund Singh was the son of 
Eaja Partab Singh. The question of the adoption had not been 
pinperlv tried. As stated in the judgment of the High Court, if 
it was intended to make the question of the adoption an issue in 
■' ' 573: 


(11 (1869) 12 Moore’s 1. A , 495.* 
■ a B. L. B, P. C., 73. 


(3) (1870) 13 Moore’s 1. A,, 
S B. h, K., 148. 
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the suits^ it should have been raised in the appellant’s -^'ritten 
statements. The question was not properly raised by the plea 
that on the death of Eaja Partab Singh his x>roperty devolved 
upon his widow according to Hindu law, for there was no sug- 
gestion in that jdea that he had had a son wEo had been adofjted 
by his brother Eaja Kishan Singh : Civil Procedure Code, sec- 
tion 117 was referred to. The suits should be remanded for 
the cleteroiination of the question of adoption on an issue specially 
framed for that purpose. Eeference was made to sections 562 
and 566 of the Civil Procedure Code. 

DeOriiyther wuis called on to reply only on the question 
whether tliere should be a remand. 

1906, Deeemher litL The jiidgmeut of their Lordships was 
delivered by Lobd Atkinsoh 

The two suits out of which these consolidated appeals arise 
lyere brought to recover from the appellant j)ossessioii of certain 
zamiudari property, consisting of villages and gardens situate in 
the district of Budaun. 

In one of these suits (No. 129 of 1899) Raja Makund Singh 
was the sole plaintifl:) while in the second (No. 128 of 1899), 
certain persons to whom it was alleged he had j)urported to sell 
and convey the property sought to be recovered in that suit were 
the };)laintiffs, and Makund Singh was joined as a pro formd 
defendant. The evidence Avas taken in the second of these suits, 
but as the questions arising in both suits were practically identical, 
they were tried together and the evidence taken in one was, by 
arrangement between the parties, treated as having been taken 
in both and used for the purposes of both. 

The property in dispute formerly belonged to Eaja Sher Singh, 
a Eaja of the State of Jaipur, who died many years ago, and in 
the events which have happened came by descent to Eaja Partab 
Singh, his grandson, who died on the 26tli of J iily 1898, lea%dng 
his widow him surviving. She is still alive. Eaja Partab 
Singh was the youngest of three brothers. Both his elder brothers 
predeceased him. The eldest, Kishan Singh, the survivor of the 
two, died in 1873. At that date Partab Singh was 48 __years old. 
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property sought to be recovered in tlie two actions. This was the 
sole title on which he relied. His age was disputed; the defend- 
ants asserting that he w^as 10 years old in 1873; and the plaintiffs 
that he was then 13 years of age. Several defences were filed in 
both suits, in which it was alleged (amongst other things) that 
Partab Singh was not the father of Makuncl Singh. Upon these 
pleadings certain issues were framed, with the first of which their 
Lordships have alone to deal, since it is that on wdiich the deci- 
sions appealed from were alone rested. This first issue ran as 
follows : — 

*'Is Kaja Partal) Singh a son o£ Pran Kunwar, and is Baja Malcnnd Singh 
a son o£ Baja Partab Singh 

It was found; and is not now disputed; that Partab Singh was 
the son of Pran Kunwai’; the eldest daughter of Eaja Slier Singh. 
It is upon the second branch of the issue that the controversy in 
the case arises. The Judges of the High Court have found that 
Partab Siugh was natural father of Makiind Singh; and their 
Lordships see no reason to disturb their finding on that point. 
Under the Hindu laW; however; a man who has been adopted 
ceases by virtue of that adoption to be regarded as the son of his 
natoal father, and becomes for the purpose of inheritance or 
succession the son of Iiis adoptive father. And accordingly in the 
course of the litigation in the Court of the Subordinate Judge the 
defendant at an early stage; without protest or objection on the 
part of the plaintiffs; made the case that Makund Singh had 
been adopted by Kishan Singh, Heeds under the hands of 
Makund Singh and his father Partab Singh containing express 
statements to that effect were given in evidence by the defen- 
dant, Questions directed more or less pointedly to the matter 
were addressed to the plaintiffs^ witnesses. Evidence was 
given by and on behalf of Makund Singh to explain aw^ay 
the admissions contained in those instruments and to account; if 
possible, for the fact that on the death of Kidian Singh Makund 
Singh had been put forward as his successor, Ho suggestion 
was made on behalf of the plaintiffs that they wOre taken by sur- 
prise. Ho application was made that the pleadings should he 
amended; a new issue framed, or the hearing adjourned. In 
Older that the plaintiffs should succeed in these cases it was 
essential thatit should be found in their favour (1) that Makund 
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Singh was the natural son of Partab Singh, and (2) that he had not 
been adopted by Kishan Singh. Prom the passage in the judg- 
ment of the Subordinate Jirlge (at the foot of page 98 in the 
second Rtoord of Proceedings) it i'^ quite clear that he considered 
that both these questions were beiore him for decision. His 
words were-- 

^‘Tlie plaintiffs must tiieu pi-oduce uaiuipeachable evidouce to prove their 
allegatioia that RajaMakund Singh is a son of Raja Partab Singh, and, if so, 
he had not ccasod to bo so by having been adopted by Raja Kishan Singh.” 

He does not appear, however, to have come to a definite deci- 
sion on either of these points, but merely to have arrived at the 
concliisioo that t^'.e evidence before him did not amount to satis- 
factox'y proof that Makund Singh was the natural son of Partab 
Singh. The Judges of the High Court, on the other hand, found, 
as has been already stated, that Makund Singh was the natural 
sou of Partab Singh, and although they considered that the 
question of adoption was never properly in issue between the 
parties,’^ yet, on the assumption that it was, held*— 

^‘That the defendant had ^^holly failed to satisfy the onus which lay upon 
her of proving the adoption,” 

It is to be regretted that a definite issue was not framed 
upon this point, and the matter thus put beyond all controversy. 
But that course never seems to have been suggested at any stage 
of the proceedings by any of the persons concerned. 

The suits were conmeneed on 23rd September 1899. On the 
80th November 1899 and 1st December 1899 respectively the 
issues were framed. The oases came on for hearing on the 
80th November 1900. The arguments were concluded on the 
1st December 1900, and judgment was delivered and decrees 
pronounced by the Subordinate Judge on the 12th December. 
Evidence ’svas taken by commission and the witnesses examined 
by interrogatories at Alwar on the 29th January 1900, at Agra 
on the 6th November 1900, and the plaintiff Makund Singh at 
Delhi on the 16th October 1900. Other witnesses were ex- 
amined in the Court of the Subordinate Judge at the hearing. 

On the SOch November 1899 there was filed in Couit on 
behalf of the defendant a list of documents, one of which is 
described as a copy of a deed of gift dated the 25th of June 
1892, dul^ executed by Partab Singh ai^d Makund Singh, in 
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which the lattor is stated to be the adopted sob of Raja Kishan 
Singh^ rais of Patau, in the Sewai Jaipur Stato.^^ And on the 
14th of May 1900 a socond list of documents was in like manner 
filed on behalf of the defendant* One of the documents in this 
second list is described as a copy cf a j)ower of attorney, dated 
the 10th of June 1891^ duly executed by Partab Singh and 
Makiind Singh, in which the latter is similarly described, and 
in the body of the deed specifically stated to be the Ruler of 
Tatan. The object for which the first document was to be 

given in evidence was stated to be— 

«To provo that Makund Sijigli is not the son o£ Partab Singh, and that 
he did not; mention himself in tliis document to he the son of Partab Singh ” 

And the ol)ject for which the second deed was proposed to be 
given in evidence was in like manner stated to be — 

To show that^EaJa Makund Singh is the adopted son of Kaja Kishan 
Singh, and that in this mulMarnama (powder of attorney) Eaja Makimd 
Singh hag described himself as the adopted son of Kishan Singh," 

There can be no ground therefore for the suggestion that the 
plaintiffs were not fully informed that this question of adoption 
wmiild be raised, and that one, if not both, of these documents, 
would be relied upon to prove the admissions of Makund Singh 
upon this question of adoption contained in them. This indeed 
was the only purpose for w’hieh they could have been given in 
evidence in these suits. One wutness examined on behalf of the 
plaintiff's, Qur Dhan Singhji, was, on the 29th of January 1900| 
pointedly cross-examined as to this deed of gift, 

On the 16th of October 1900, many months afterwards^ 
Makund Singh "was himself examined by interrogatories. In 
the seventh interrogatory he is asked : — 

relation do yon bear to Eaja Kisban Singh, and how did yoi; 
receive his property ? " 

Answer : — » 

“Baja Kishan Singh was my taya (father’s elder brother). On his death 
he left no descendant, and his property devolved on my father. As my father 
was an old man, he of his own accord installed me on the gadM of the riyagaV^ 

And on cross-examination he deposed :-r- 
“Baja Kishan Singh died in '30 Sambat The title of Baja held by him 
■was received by me. Tins title has not been given by any one. It is an here- 
ditary one. After ,(the death of) Baja Kishan Singh, I was installed on the 
Sfaddi with the consent of my father. Before this Jamna Lai, pleader, 

means of .commission^ I stated in that 'deposition ti|,a| aften 
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the death of Kishan Singh I received his estate by right of inheritance, % it 
came to my family. By this statement I meant that my father received itj 
and that I received it with his consent. I do not remember now whether 
I stated in that deposition'that Eaja Partab Singh installed me.” 

To the ‘pleader for ilie flmnUff was not asked plainly wi'h ether that 
property was received by Partab Singh or by mo,” 

On the 5th December 1900^ after the arguments in the case 
had concluded and before judgment was delivered^ the pleaders 
o£ the plaintiffs made an application to the Court of the Subor- 
dinate Judge that the reason given in the argument why Makund 
Singh described himself in the deed of gift and power of attorney 
as the adopted son of Kishan Singh should be reduced into 
writing and recorded^, that reason being that — 

**The Pataa Raj was in the name of Raja Kishan Singh, that Raja Makund 
Singh was mentioned as his] adopted son, so that he might be installed on 
the raj gaddi) and that at the time of installation, a nazrana (present) is 
paid to the Jaipur Raj as a token of mourning. After the death of Kishan 
Singh, Makund Singh was installed on the gaddi to make a saving in the pay* 
ment of the nazranai for once it would have to be paid at the time of install- 
ation of Raja Partab Singh after the death of Raja Kishan Singh, and again 
at the time of installation of Makund Singh after the death of Raja Partab 
Singh, As Makund jSingh was proclaimed an adopted son at tho time of 
installation, he was wTitten^as such in the documents.” 

This was accordingly done, but no proof whatever was given 
that the custom of giving nazrana on the occasion of installations 
to a raj gaddi prevailed in the State of Jaipur, or that a naih 
rana had, in fact, been paid on the occasion of Makund Singh’s 
installation. Moreover, this explanation put forward at the last 
moment was not alluded to, directly or indirectly, by any of the 
witnesses examiuecl in th.e ca!=e, and is quite inconsistent w’ith 
the evidence of Makund Singh himself above set forth. It is, 
in addition, the second explanation, not the first, and is in direct 
conflict with that which preceded it. The first explanation is 
deposed to by more than one of the witnesses examined on 
behalf of the plaintiffs, but is set forth more fully in the evidence 
of Pandit Ram Kunwar, who was examined at Agra on the 5th 
November 1900, than in that of any others. In answer to the 
seventh interrogatory addressed to him, he deposed— 

<* Maliaraja Partab Singb bad a right of inheritance after the death of 
Eaja Kishan Singh, But he subsequently thought that as ho was advanced 
in years he might perhaps also die. This led him to give the whole of tho 
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tli6 families of Baja.Kishan Singli and Partab Singb. There was no other 
managing member. It was for this reason that the property was given 
to him/’ « 

As at the date of Kislian Singh^s death Partab Singh i;\’as 
only 48 years of age and Makiiad Singh at most 13 and possibly 
only 10 years of age, this explanation was not only incredible 
but absurd. It was therefore not unnaturally deemed advisable 
to suggest another. And accordingly ti e economical reason — the 
desire to escape a d onble tax, the giving of nazrana twice over 
«-w^as at the last moment put forw^ard in argument and subse- 
quently solemnly r ecordecl. 

materials before their Lorships the broad and undis- 
puted facts of the^e cases appear to be — 

(1.) That the plaintiff Maknnd Singh more than once under 
his hand and seal stated that he w’as the adopted sonof Kishan 
Singh, ■which statement was in effect an admission that he had no 
title to the lands he sought to recover in these actions. 

(2.) That at the death of Kislan Singh Makund Singh was 
treated as the former’s adopted son, and in that character, and by 
that right, installed in the mj gaddL 

(3.) That according to the evidence of three at least of the 
plaintiffs^ wntne^scs, on the death of Kishan Singh, Makund 
Singh entered into the possession and enjoyment of the former’s 
property. 

(4.) That two different and inconsistent explanations have been 
put forrvard by the plaintiffs to account for the admission contained 
in the deeds, as well as for the action taken by the parties con- 
cerned after the death of Kishan Singh, one of which explana- 
tions is absurd and the other, in its most important parts, unproven. 

The learned Chief Justice in Lis judgment points out that the 
burden of proving that the adoption relied upon took place, rests 
on the defendant. That is undoubtedly so, but it is difficult to 
conceive how she could, as against Makund Singh — pnnrd facie 
at all events— discharge that burden more effectually than by 
proving his solemn statement under hand and seal that it did 
take place. The proof of this admission shifts the burden, 
because, as against the party making it, as Baron Parke says in 
v« Poohy (1) ; — What a party himself admits to be 
(l) (1840) 6 M. & W., 664, at p, 660, 
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true may reasonably be presumed to be No doubt, io. a ease 
such as this, where the defendant is not a party to the deeds and 
there is therefore no estoppel, the party making the admission 
may give evidence to rebut this presumption, but unless and 
until that is satisfactorily done, the fact admitted must be taken 
to be established. The law upon the point is clear. In Ileane 
V. Rogers (1)^ Bayley, J., in delivering the judgment of the Court 
lays it down that — 

There is no doubt but that the express admissions of a party to the 
suit, or admissions implied from his conduct, are evideucc, and strong- 
evidence against him j but we think he is at liberty to prove that such admis- 
sions were mistaken or were untrue, and is not estopped or concluded by 
them unless another person has been induced by them to alter his condition. 
In such a case the party is estopped from disputing their truth as against 
that person (and those claiming under him) and that transaction, but as to 
third parties he is not bound. 

In Newton v. Liddiard (2), Lord Denman approved and 
adopted this statement of the law, and Ex parte Moi'gan, In re 
Simpson (3J, and Trinidad Asphalte Company v. Ooryat (4), 
in effect illustrate the same principle. There is here no sug- 
gestion of mistake. And the question for the decision of their 
Lordships in effect resolves itself into this Makund Singh 

proved satisfactorily that the admissions contained in the deeds 
to which he was a party are untrue in fact ? In the opinion of 
their Lordships that question must be answered in the negative. 

Their Lordships must therefore hold that on the mateiials 
before them the title of the plaintiffs to recover has been disproved. 

Mr. Ross, on behalf of the plaintiffs, earnestly pressed that a 
specific issue on this question of adoption might now be framed, 
and submitted for trial to the Subordinate Judge. Their Lord- 
ships consider that, as matters now stand, this would be a most 
undesirable course, and they are unable to adopt it. 

Their Lordships will therefore humbly advise His Majesty 
that the appeals should be allowed, the decrees of the High 
Court set aside with costs, and the decrees of the Subordinate 
Judge dismissing the actions restored. 

The respondents must pay the costs of the appeals. 

' Appeals allowed. 


(1) (1829) 9 B. & C , 677, at p, 686. 

(2) (1848) 12 Q. B,, 926. 


(3) (1876) li. B„ 2 Ch. D., 72, at p. 89. 

(4) L. B., (1896) A. C., 687. 
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GA.TKAJMATI TEOKAIN oteees (Peaiki'IEEs) t>. AKBAP HUSAm 

AKI) OTHEES (DeEEIS'DAKTS). 

£On appesii from tiio Court of Jud,ica>tui*c 3<t Ail{ib.<i1)a,d*J 
Sale in eccecuiion of decree — Material irregnUHiy in conduct of saU—I^o 
jiroof of mhsia 7 itial injury----Do$t‘]}07iemGnt of sale-— Order staying sale 
withdraxon and sale held without issue of fresh proclamation--' Civil Dro* 
cedure Code (Act XIV of ISS^J, sections 290, 291, 244 axid 31 1, 312. 

A proclajuatioii of salo in execution of a decree fixed tlie sale for 20tli 
February 1897. By an order of tbe Subordinate Judge of Gorakhpur, made 
ex parte on litli February, the sale was stayed, and on 10 tb tlie Collector 
acting on tliat order, struck the proceedings ofi' tlie pending file. On 22iid 
February, in consequence of notice received from the Subordinate Judge that 
the order staying the sale had been set aside, the sale was brought on in con- 
tinuation of the sales listed for the 20th, which had not been finished, and on 
the 23rd the property of the judgment-debtors was sold to the decree-holder 
who had obtained leave to bid. On application for confirmation of the sale 
the judgment-debtors applied under section 311 of the Civil Procedure Code 
to have the sale set aside; but the Subordinate judge confirmed the sale, 
finding that, although there were irregularities in the conduct of the sale, the 
judgment-debtors had not sustained any damage, and that decision was upheld 
by the High Court. In a suit to ha%^c the sale annulled on the grounds 
stated in the application under section 311, one of which was that the sale 
w^as illegal without the issue of a fresh proclamation of sale: Meld by the 
Judicial Commilteo that the suit was not maintainable. Assuming that a 
fresh proclamation should have been issued, the omission was an irregularity 
which had involved no loss to the judgment-debtors, whose only course was 
to objecl, as they did, to the confirmation of the sale, which they could not 
afterwards impeach by regular suit. 

Appeal from a decree (January Slst, 1902) of the High 
Court; at Allahabad; which rcTersed a decree (January 12th; 
1899) of the Subordinate Judge of Gorakhpur and dismissed the 
appellants^ suit with costs. 

The main questions for deteiininabion on this appeal related 
to the validity of a sale in execution of decree held on 2Srd 
February 1897; and to the right to maintain a suit to set aside 

Fresent ;*f-Lord M.AOKAUaxEsr, Lord Sir Axobsw ScoBitis ank 
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applied to the Subordinate Judge to set it aside, and an order was 
made to that effect, but directing that the sale “ will be only of 
the interest of the judgment-debtor in the property to be sold.” 
The sale was therefore proceeded with, but there being other 
sales to be got through, the pDroperty W'as actually soki on 23rd 
February to Imdad Hit-ain and Inayat Husain tor Es. 22,000. 

The jiidgmeut-debtors then made an application to the Court 
of the Subordinate Judge of Gorakhpur, under section 311 of the 
Code of Civil Procedure to set aside the sale. 

The main objections then made by the decree-holders were that 
the application was not governed by section 311 ; that the circum- 
stances under which the order postponing the sale was given and 
withdrawn constituted an irregularity; that the postponement of 
the sale prevented intending purchasers from appearing ; that the 
notification of sale contained no specification of the particulars 
recjuired by section 287 of the Civil Procedure Code; that a 
fresh notification ought to have been issued for the sale of 23rd 
February 1897, and that the judgment-debtors had sustained 
substantial injury by the Irregularities in the sale proceedings. 

On 22nd May 1897 the Subordinate Judge dismissed the 
application, holding that it properly fell under section 311 of the 
Code; that the pi’oeeedings taken were regular; and that the sale 
could not be set aside, as thepropert}' had been sold for full value 
and no substantial injury had resulted to the judgment-debtors. 
And !;o made an order confirming the sale. 

Against the order dismissing the application the judgment- 
debtors appealed to the High Court, and that Court in February 
1898 dismissed the appeal, on the ground that, although some of 
the proceedings were irregular, yet as no injury had been sustained 
by the judgment-debtors the sale could not be set aside. 

The judgment- debtors on 6th May 1898 brought the present 
suit to set aside the sale, asserting that it “ was incapable of 
enforcement.” The defence 'was that the suit was not maintain- 
able. 

Of the ten issues settled, only two were now material— (4) 
whether the application for execution, and the sale held in per- 
Buasee of it were according to law ? and (6) whether the order fur 
' sal§ waApadeabeording to law? 
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Tlie Siibordmaie Judge held that the irregularities Buinplaiuecl 
li werri Mot irregrilarities in publishing; or eondiietmg;;the:;sal8j.^ 
and therefore the proper remedy w.as hy suit.and.not by. applioa^:' 
tion under section 311 of the Code ; and that the, sale was'bad 
in -law because'.' n proclamation, of sale "was issued after the 

' .order .of ■ postponement of lltli February -'1897 pand he made a : 
decree in favour of the plaiotiS that the decree should he set 
...:'aside= - 

On appeal the High Court (Sm JOHB Stanlby^vO.J.^ 
BijEKiTT, J.) held that the questions raised in the suit were ques- 
tions which had been properly raised under section 311 of the 
Code on the application made under that section ; and the dismis- 
sal of that application was, under section 312 a bar to the present 
suit. The material part of their judgment was as follows 

The reply to the suit made by the defendants is that the suit as framed 
is not maintainable. It appears that when the sale took place in February 
1897, an application was made to the court executing the decree under section 
311 of the Oode complaining of various matters, and amongst other matters 
alleging first of all that the sale proclamntion had not been properly made and 
also that the sale took place on the 23rd fc’ehruary 1897 without the issue of a 
new proclamation. The reason for the sale taking place in the way mentioned 
is that the Judguiynt-debtor by an cx ^arle application made in anothei: suit 
obtained from the Court hearing that suit an injunction restraining this sale. 

®^That order was passed on the 11 th February 1897. On the 19th of ths; 
same monih the decree-holder applied to the Court^allcging that the jadg- 
ment-debtor had obtained that order by fraudulent misrepresonta tions and the 
order was thereupon discharged. 

There was nothing then to prevent the sale taking place as already 
ordered, bub from press of work in the Collector's office the sale did not take 
place till the 23rd of February. On the application mentioned above under 
section 311, the Subordinate Judge overruled all the objections made to the 
sale and confirmed it. On appeal to this Court it was held that tho decision of 
the Subordinate Judge was sight. This Court held that though there may have 
been some irregularities, yet as it clearly appeared that the judgija 02 jt*d 8 btor 
had at the auction-sale obtained a higher price than the property probably was 
worth he had suffered no substantial loss and that the application was there- 
fore properly rejected. The judgment-debtor having thus failed by applica- 
tions has now instituted this suit in which he reiterates one or of the 
objections taken in his application under section 311 and adds to them some 
further grounds for having the sale set aside. He sets forth six grounds for 
this suit. The first of these was that tho sale had been postponed on the 11th 
February and that afterwards it took place without issue of a fresh procla- 
mation. That question was fully disposed of* in the appeEat© order of this 
Court In the ap|i6ai;mentioned above sMU a matte concerning the |jublishl»g: 
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©r'TOntotsing the-' safe ‘wli^Ma tho^mmuing of seofcion 311. 

^ ^ ^ ^ ^ ^ . Xlie Court executing a decyoe lias no riglit or authority)' 

to inquire wIiQtbor that decree, was properly passed or not. All that it has 

got to do is to execute it, and moreover wo may add that this question wn? 
disposed of on another occasion by a' predecessor of this learned Subordinato 
Judge. iPor the abovfe reasons we are of opinion that every one of the grounds 
raised to substantiate the suit are questions vHiicli should have been raised on 
un application under section Sll, and under the proviso to section 312 
no regular suit will lie under such circumstances. The proper procedure is by 
•a, remedy which the judgment-debtors had already exhausted.®" 

appeal,, fe versing the 
ncl dismissed tlie suit. 
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The High Court therefore allowed the 
deerfee qi the SubordiDate Judge, a 

On this appeal, 

E. Cowell for the appellants contended tliat the sale was 
void on the ground that a fresh proclamation should have been, 
published before the sale could legally take place on 23rd Feb- 
ruary 1'897. The sde, was -fixed for 20bb February, but was stayed 
by the order of 11 Mi' February and that order operated as an 
adjournment ghu 'die of the sale as fixed by the Original procla- 
mation. When tbe order staying the sale, therefore, yas'^th- 
drawn, there was no day fixed for the sale to take place, and a 
fresh proclamation was 'aecessary under sectiou 291 of the Code 
of Civil Procedure b^dre any sale could be legally held and 
it could not under section 290 be held bdfore SO days after the 
proclamation. The omission to issue a fresh proolamatton, and 
holding the sale without one, were not merely irregularities but 
illegalities which entitled the judgment -debtor to have thie sale 
set aside'* without showing that substantial injury had resulted. 
Reference was made to Bakhshi Nand- Kishdre v. Malak Chand 
(1) j Ganga Prasad v. Jag Lai Bai (2) and Civil Procedure 
Code (Act XIV of. 1882), sections 286, 287, 290, 291. 

•IleffmfMer for ’ tho respondent luayut ■ Husain- couftead'ed 
that the suit was Irarfed by sections 244 and 312 of" the Civil Pro- 
cedure Code. The matter of the suit’ was one which shdiiid have 
been;de(aded in execution of decree ; an^ a suit codd not by.ttbe 
‘terms of SeotiM 812' be brought after a&fappHeationUniler 
sSilMfeh '3il‘ l&d ije'en refused on 'the haine gtenhds. AIMloa^i 
no^HDom|iliancfe''‘wdth hhepi'bviiiofis of section 29D is a matoml 
seetion Bll, its e^eet is not .to nullify the 
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Bateamte- siibstotii,al inpry ia .proved | Ta,mdd^h Mmml KMn 
Y,. A^mad Mumm (1). HereEO Biibataatial injury has resulted . 

CowbU replied* The case wa&Eot .within section 244 of , the 
Code. . 

1906j Dmmber 14^j^.~The |pdgment. of their Lords 
delivered by Lord MaCNAGHTeh 

This is an appeal irom a decree of the High Court at Allah- 
abad,. reversing the decree of the Subordinate Judge, and dismiss- 
ing, with costs, a regular suit brought for the purpose of annull- 
ing a sale in execution proceedings. 

The. sale wa^ held under a 'decree oltiie Subordinate J'udge of 
Gorakhpur by the Collector of Basti The sale proclamation was 
duly issiiecL The sale was fixed for the 20th of February 1897* 
It was held on the 28r(l, ljut before the Collector had finished 
the sales lifted for the 20th, 

It .appears that an order was made em parte on the 11th of 
February 1897 by th.e Subordinate Judge of Gorakhpur staying 
the sale. On the 16th of Febiuary the Collector of Basti, in obedi- 
ence to this order, struck the proceedings off the pending file* 
However, on the 22nd, in consequence of; notice received from 
;the Court of the Subordinate Judge, from which it appeared that 
the order staying the sale had been , set aside,, the case was then 
brought forward, as the CoHector notes, in continuation of the 
sale proceedings in other eases.^^ The sale was oomioeneed, , but 
adjourned till the following clay. On the 23rd the decree-holders, 
who had leave to bid, purchased at the auction the interest of 
the judgment- debtors, and the sale was concluded in their favour 
subject to confirmation by the Civil Coiirt. 

On the application for confirmation the Judgment-debtors 
applied to Iwe the sale an milled. The Subordinate Judge con- 
firmed the sale, finding that, although there were irregularities 
in the conduct of the sale, the Juclgment-debtors had not sustained 
any damage. On appeal the High Court at Allahabad confirmed 
the decision of the Subordinate Judge* 

Then the judgment-debtors brought this suit. 

The order committing the sale to the Collector of Basti is not 
in evidence, nor does it appear clearly in what capacity the Collector 

(1) {um) h. B*, 20 L A., m. 
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soM| Of on what giwnds the order staying the sale was uiade^ 
or on what grounds -it was revoked^ or whether any notice was 
e-?er given to the public- that the sale had been stayed^ and that 
the case was for a time struck oft the pending tile* It appears^ 
however^ to have been, assumed in the present litigation^ and 
their Lordships assume for the purpose of their judgment, that 
the case came within section 291 of the Code of Civil Proeedurej 
and that when the stay of proceedings was removed, a fresh pro- 
clamation ought to have been issued in compliance with the terms 
of that section. 

The Subordinate Judge held that, inasmuch as no fresh 
proclamation was issued, the sale was void, and therefore he 
pronounced a decree in favour of the judgment-debtors. 

The Court of appeal, assuming that a fresh proclamation 
ought to have been issued, held that the omission was an irregu- 
larity which had involved no loss to the debtor ; that the only 
course open to the judgment-debtors was to object, as they did, 
to the confirmation of the sale, and that it was not competent for 
them to impeach the sale hj regular suit« 

Tlieir Lordships are of opinion that the decision of the High 
Court is perfectly right. The provisions of the Code of Civil 
Procedure are, in their opinion, clear on the point. 

Their Lordsliips will, therefore, humbly advise liis Majesty 
that the appeal ought to be dismissed. The appellants will pay 
the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants t-^BarroWf Rogers^ and NevilL 

Solicitors for the respondent, Syed Inayat Husain : — Ranhen^ 
Ford^ Ford and Ghester. 

S. V. w. 


, ' , ‘ “ , S-i. * <1. , T . . 
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-v: v Mr.^JuBtice Sir &eorge: Shorn mi Mr, Jmiiee MicMrds. 

KISHAH KUHWAB (mmmmT): v, FATEH CHAND AOT octibb,; , 

... hmtd^kolder and ■ ' tmtmii—^Mig'hti of mmindars in res feet of hrmse-sitm mi : 
grovedands ■^ Wajil’-uharz'^ConstTuotion of doennienf. 

The plaiatiffs purchased six plots of laud oousisting' partly ot groves and 
partly of land formerly the sites of houses, but since brought under culti- 
vation, and, failing to get their names recorded as absolute owners of th© 
plots, brought a suit virtually for a declaration of their proprietary title. 

It was shown in evidence that the inhabitants of the village in which the 
plots in suit were situated were 'in the habit of selling and transferring 
their houses. The wajib-ul-arz set forth that the occupiers of houses had 
this power, but all through the entries the zamindar was recognized, and it 
was stated that if a new house was to be built the permission of the zamin- 
dar must be obtained. The entry in the wajib-ul«arz as to groves was to the 
e&eet that isolated trees and clumps of bamboos planted by tenants might he 
cut by them? as to rent-free groves, if the tree s should die out and the land 
be brought into cultivation, rent must be paid, and that if a new grove was to 
be planted the leave of the zamindar must be obtained. 

Meld that the inference of law derivable from the facts stated above was 
that the plaintiffs were not the absolute owners of the plots purchased by them. 

The facts of this ease are as follows 

The plaintiffs purchased six plots of land in a village called 
Rampm*. The plots consisted partly of groves and partly of 
plots of land which had once been the sites of houses, but had, 
since the demolition of the houses, been brought under culti- 
vation. The plots so purchased were situated in a mahal the 
sole zamindar of which was one Kishan Kunwar, After their 
imrchase the plaintiffs applied in the Revenue Court to be 
recorded as absolute owners and proprietors of these plots. Their 
application was refused. They then instituted the present suit, 
which was in effect a suit for a declaration of^ their title as, 
against the defendant isammclar. The Court of first instance 
(MiiUBif of Etali) dismissed the suit ; but on appeal by the plain-’ 
tiffs' 'the lower appellate Court (Subordinate diidge of Aligarh) 
reversed the Muasifs decision and decreed the plaihtiftB'^ claim. 
The defendant thereupon appealed to th'e’' High Cfcurt. \ ; 

>^80001161 Afpeii! Ho„ 1236 of 1904, from a decree of' 'Maiilvx Miiba^mmad 
Abmad AU Kbau, Subordinate duilgt? of AH garb, dated the 25tb of duly 1904, 
revcrsiag a deereo of Muusb! Cbbajju Mai, Mirasif ef Btab, dated tbe 22nd of - 
SQ|>t0mber ,1.906 » ' •" ■ , ' / ' 
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The Hon’ble Psnciiti Sundar Lai, The Hon’ble Pandit 
Madatb Mohan Malaviya and Munshi QohvZ Prasad, for the ap- 
pellant. 

Mr. B. E^O’Canar., Manlvi Ghnlam Mnjtala and Dt.Batish 
Chandra Banerji, for the respondents, 

Kxox and Eichaeds, JJ.— The facts of the suit out of which 
arises are undisputed. The phdntife purchased six 
groves and partly of plots of 
formerly the sites of houses in Eampur but 


KVM'WMM 


this appeal 

plots of laBcl consisting 
land which were 
which have since been brought into cultivation after demolition 
of the houses standing thereon* The defendant is entered in the 
revenue papers as the zaminclar of the entire mahai in which the 
plots so purchased are situate. After the purchase^ the plaintiffs 
applied' ■ to the Deputy Colloctoi" to be entered as the absolute 
owners cin’d proprietors of the plots so purchased. They were op- 
posed by the defendant as zaminclar and the application was re- 
fused. The plaintiffs then instituted the. present suit to cancel 
the order of the Deputy Collector refusing to enter the nan^s of 
the plaintiffs as proprietors, ilpart from the question of form^ 
the object of the suit is to obtain a declaration that the plaintiffs 
are the ab'oliito owners and proprietors of the purchased plots of 
land and to establish their title thereto against the defendant. 

The Court of first instance dismissed the suit. The lower 
appellate Court allowed the appeal and decreed the plaintiffs^ 
claim. From the judgment of the lovrer appellate Court it ap- 
pears that it is founded on inferences of law drawn by the learn- 
ed Subordinate Judge from certain documents and the wajib-ul- 
^ which were given in evidence. The documents show that 
the owners of houses in Eampur had been in the habit of selling 
and ' transferring their houses. The wajib-iil-arz sets forth that 
the occupiers of houses had this power^ but all through the entries 
the ssamindar-is recognised^ and it is stated tli-at if a new house is 
to be built the permission of the zamindar must be obtained. The 
enky in,, the wajib-ul-arz as to groves is to the effect that isolat- 
ed trees and clumps- of bamboos planted by the tenant can be 
cut by him, -and -as ^ to rent- free groveS|df™the--i-pee& should die-out 
^dd‘ tl|id;i|ni;be;brbtighfe into coltivatiois, rent must be paid,. and 
was’to be planted the ieafebf 'the 2^indar 
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mst be 'obtained. The inference of law that'tbe 'Subofclinafe 
fudge has drawn from this evidence (about' which'there is' no dis** 
fiBteh is that the groves and the land which had been the siteS' of 
liohses were the absolute property of tlie'persons who occupied and 
used them. In oiir Judgment this infercaca is a wi'ong-ancI.iGiL--.' 
possible inforeiice and the decision of the learned Subordinate 
Judge -based thereon is clearly wrongv.- Tt' argued^ ■'that 
finding was a finding of fact and that this- Court iti -a second ap- 
p<eal ■could not interfere. The leamcd vakil for the appellant 
stated that lie had been through the record and was pif spared^ if 
liecessary^ to give a certificate that there ’Was -no eyidenCO’to- sup- 
port the finding of the lower appellate ■Court. ^-'Wcy ho weveiV 
thint that on the existing/grounds- of appeal it is open-to us to 
s^t aside the 'ideciBion, of the Court below. There is 
about the facts iof the case or ’any finding cfTaetmfrlved-^ by the 
learned '-Sufeordinate Judge. The -460181011 is: based entirely upon 
a-'" totally erroneous' inference-of law^drawn fein.^faats^nnd=evi-p; 
dene-e -about - which there is no -dispute. - W e allow the' appeal, sit 
aside the-"' juclgm-ent- of the lower appellate' Court, and restore the 
Judgment 'Of the Court of first instance with- costs in ^ all Courts. 

Appeal decreed. 


JBeJbre Sir Join Stanley ^ Knight y Chief Justice ^ and Mr, Justice’ Sir tTiUiam 

JBurMtt, • 

JaMM A'N (Bmmtm) v* MOHAB_SIiirQrH--Axn orH£®s-{DBrEK2)A«s)j^- ' '■ 
Act Ko, IV 0 / 1882 (Transfer of Tr overly Act J, section BB^Mortgage-^ 
Charge-^Suit for sale of yrog)erty subject to a charge, . 
f T3ici‘<i is no objection to tbe sale, in execution of a decree for sale on a 
mortgage/* subject to tlie charge of property nthich is liable to a charge tor 
.to'aiiiteiiaace in favour- of a particular •pcrM2a,-''’'jra^£5 DM Kmodhm 4i-Kas^im 
(1} distinguished. h 

T^is was-.a,;Suit for sale based upon a :m9rtgag6}exepub^ on 
the 19th August 1898 hj one Mohar as managing of, -a 

Joint Hindu family. The plaintiff admitted-in his pluintjhat the 
property mortgaged w^as, along with other fropfrtJb- ^9:^ 

charge _for the payment of Es. 40 per mensem lo a widow^^^Miis- 
ammat Qulabi, and -he s®iight_to hayethe^roperty ^oM^ubJect^o 

♦Pirsfe ApiSofil JTo. MS. of lOOiA from ii.:dccrOo .o£;S.- .O’fedBael,. 
Subordltta.to Judge, Behra Bun^ of the SIst 1004 , - 

(1) i(i8M) 


1906 

Horember 24 



favour of Gulabi, or else that provision should be 
Musammat GuWs rights. The Court of firsb ius- 
inate Judge of Debra Duu) treated the plain tift as 
of a subsequent mortgagee, and held that, without 
j mortgage ” of Musammat Gulabi, no decree for sale 
ed property could be made. The Court therefore 
in respect only of a small portion of the mortgaged 
1 was not subject to a charge in favoiu- of Musam- 
Che thereupon appealed to the High Court. 
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form prescribed by seetion 88 oi the Transfer of Property Act. 
In other respects the decree will stand. The plaintiff appellant 
will have the costs of this appeal as against the mortgagors^ the 


same to be added to the mortgage debt. 


Lamiak 

V, 

Mohar 

SiKG'H. 



Appeal decreed. 


Mepore Afr. Ju'itice Si'/* G-eotUfo Knox and 3£r, J^itslice llichards. ^ 1906 

KASTUliA KUNWAE (Objeotob) v. GAYA PRASAD ajid anotueb ^'ovember 21 . 

(OproSiTl PAETIjES) * 

Civil ITrocedure Code^ sections 244 and 318 — JSxeciitio/i of decree — JProccdure-^ 

Apjj ml Dispute between two judgment- debtors as to right to proper tg 
sold in execution. ■ 

In execution of a decree against K and J certain property of the Judg* 
menfc-debtors was sold, and was purchased by P and this sale was confirmed, 

& P then applied under section 318 of the Code of Civil Procedure asking 
th it J might be substituted for the applicant and possession given to her. 

To this application AT objected, on the ground that she, at some time prior to 
the execution of the decree and sale of the property, had given a certain sum of 
money to P, and that Phad misappropriated this money and had purchased 
with it the property which was sold in execution of the decree. Jffeld that no 
question was raised falling within the purview of section 244 of the Code of 
Civil Procedure and no appeal w'ould He from the order allowing the auction 
purchaser's application under section 318. 

Ix this case in exociition of a decree held by one Sheo Prasad 
Singh against Musamrnat Kastura Kuu war and Musammat Jaleba 
Kuuwar the decree-holder caused certain property to be sold. 

The property so sold w^as purchased by one Gaya Prasad. The 
money was duly paid and admittedly reached the right hands. 

The sale livas confirmed^ and a sale certificate issued in favour of 

Gaya Prasad. Gaya Prasad then made an application under 

section 318 of the Code of Civil Procedure asking that the name 

of Jaleba Kiinwar might be substituted in the sale certificate for 

his own and possession delivered to her* To this application 

Kastura Kiinwar objected, alleging that at some time prior to 

the execution of the decree and sale of the property she had given 

a certain sum of money to Jaleba Kunwar and that Jaleba 

Kunwar had misappropriated that money and with it had pur- :• 

chased the property which w^as sold in execution of the decree. 

The Court (District Judge of Ghaaipur) disallowed Kastura 
Kunwar’s objections and directed that Jaleba Kunwar should be , 

* First Appeal Ho. 101 of 1906, from a. decree of Bandit Sri Lab Biitrkt ' Vi, L';'”' 

Judge of GhasjipuPj dated fcbe SOth of March 1906. , ’i-' 
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„06 put into possession of tlie poperty sold, as asked by the cerfcibed ^ 
purchaser Gaya Prasad. From this order Kastura Kun-s^ar ap- 

KvifWAK paled to the High Oonrt. 
oIVx Mr. 31. L. Agarwala, for the appellant. 

Pbasab. ]SIr. AZ)d?iZ^cyid, for the respondents. 

Riohaeds, J.— The facts out of which this appeal arises are 
shortly as follows :-One Sheo Prasad Singh obtained what was 

. .. - admittedly equivalent to a decree against Musammat Kastura 
Kunwar and Musammat Jaleha Kunwar. In execution of that 
decree certain property of the judgment-debtors was taken in 
execution and sold, one Gaya Prasad being the auction purcliaser. 
The money was duly paid and has admittedly reached the rig it 
hands. The sale was duly confirmed aud a sale certificate 
granted. Gaya Prasad then made an application (which has led 
to this appeal) under section 318 of the Code of Civd Procedure. 
MusammatKastura Kunwar objected to an order being made for 
the delivery of possession on this application. We may mention 
here that Gaya Prasad in his application for delivery of posses- 
sion asked that Musammat Jaleha should be substituted for him 
and possession given to her. The grounds ot objection sought to 
be put forward by Musammat Kastura were that she, at some 
time prior to the execution of the decree and sale of the property, 
had given a certain sum of money to Musammat Jaleha, and 
that Musammat Jaleha had misappropriated this money and had 
purchased with it the property which was sold in execution of the 
decree. It is admitted here that the decree was properly 
obtained, that the property was properly attached and sold, and 
that the sale cannot and ought not to he set aside. Under these 
circumstances it is extremely difficult to see how the question of 
. misappropriation of a sum of money by Musammat Jaleba relates 
in any w'ay to tbe execution, discharge or satisfaction of the 
decree. If the Court executing entertained and heard the objec- 
tion put forward by Musammat Kastura and found her allegations 
proved, it could not possibly adjust matters between the parties 
save by giving a personal decree to Musammat Kastura against 
Musammat Jaleba. This tbe Court executing the decree clearly 
could not do. A great number of cases have been cited by Mr. 
AgccTWila fa .tlw covse of Ms careful and able argument aiid 
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he has urged that it is Bot neeessarj to have any^ person rapreseBt- 
ing the plaintiff, and that if disputes arise between judgment- 
debtors or their representatives and if the matter relates to the 
execution, discharge or satisfaction of the decree, the matter is one 
under section 244 of the Code of Civil Procedure and ought to 
be decided by the Court executing the decree. The facts of this 
case are not identical with the facts of any of the cases that have 
been cited, and in my judgment there being no application by 
Musammat Kastura to set aside the sale or execution, the point 
raised by her does not relate to the execution, discharge or satis- 
facbion of the decree or to the stay of execution thereof. I 
consider that the dispute between her and Musammat Jaleba can 
only be vsettled in an independent suit brought for that purpose. 
It must be admitted that unless the appeal can be brought under 
section 244, no appeal lies. I accordingly would dismiss the 
appeal. 

Knox, J. — I agree. I desire only to emphasize what has 
already been said that the facts of this particular case are peculiar 
and our decision relates to these facts only. The person who 
bid at the sale was one Dwarka Pathak. He, however, pur- 
chased for Gaya Prasad, and a sale certificate under .section 316 
of the Code of Civil Procedure was given in the name of Gaya 
Piasad. This was a matter of pa«?t history before the pre eut 
applications, out of which the present appeal has arisen, were filed. 
It was Gaya Prasad who had therefore to apply, and who did 
apply, to be put in possession of the property \yhich be had pur- 
chased* Tt is true that in his application he says that on the 
23rd of June, 1906, he executed a deed of relinquishment in 
favour of Musammat Jaleba Kimwar, but the execution of this 
deed of relinquishment will not automatically make Jaleba 
Kunw^ar auction purchaser. Gaya Prasad is certified as auction 
purchaser and remains as auction purchaser imtii such proceedings 
may take place, if they can take place, as would bring Jaleba 
Kuo war on the record. She is on the record at present, but she 
is there by virtue of being judgment-debtor in the original pro- 
ceedings and not by virtue of being an auction purchaser* The 
proceedings relating to the execution of the decree in the present 
ease are between Gaya Prasad, auction purchaser^ and Musammat 
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Kastiira Eimwai*, who refuses to give possession. What Mtisam- 
mat Kastura Konwar really desires is a declaration by the Court 
that the name of Gaya Prasad, the certified purchaser, has been 
inserted in the certificate fraudulently, and section 317 of the 
Code shows that a suit for such a declaration is recognised by law. 
There is an application by Musammat Jaleba Ivimwar asking, not 
to be brought on the record, but for delivery of possession in her 
favour. I have said enough to show that the circumstances of 
the present case are peculiar and in no way on all fours with any 
of the cases cited, and I agree that this case does not fall within 
the purview of secton 244 (c) of the Code of Civil Procedure. 

By THE CoUET. — We dismiss the appeal with costs. 

Appeal dismissed. 


Before Mr. Justice Sir George^ Knox and Mr. Justice Richards. 

BINDO (Opposite party) o. SHAM LAL (Applicant).*' 

Act No. VIII of 1890 f Guardians and Wards Act), section Guardian 
and minor---I>iscreUon of Court as to apigointmcnt of guardian. 

In tills case tlie High Court, set aside tlie appointment of tlie father as 
guardian of his own daughter, aged 10 years, upon the grounds chiefly that 
the father had married agtiin and that under the circumstances the child was 
likely to be happier with her maternal grandmother, with whom she had been 
living since the age of fl, than with her father. 

This was an application by the father of a minor girl, ageil 
10 years, to be appointed her gnarclian. The gui had, according 
to the -wishes of her mother, been living since the age of 5, that 
is to say, since the death of her mother, with her maternal grand- 
naother, a Hindu lady in good circumstances. The application 
was opposed by the grandmother upon the grounds mainly that 
the father had married again, that he was not well off, and that 
the girl herself was happy wiih her grandmother and did not 
wish to go to her father. The District Judge, however, consi- 
dered that the father^s rights were paramount, and made an order 
appointing him guardian of tlie girl. Against this order Musani- 
mat Bindo, the grandmother, appealed to the High Court. 

It may be noted that the father had made a previous attempt 
by means of a suit in the Munsif’s Court to get possession of the 

• Eirst Appeal No. 12 of 1906, from an order of D. R, Lyle, Esq., District 
Judg^ of Horaflftbad, dated tbe 22nd of December 1905. 
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girl but uBsuccessfiilly ; see I.L.R.j 26 All., 694; so., Weekly 
Notes, 1904, p. 135. 

Dr. Tej Bahadur Ba^ru^ for the appellant. 

Babu Durga Gharan Bauer ji^ for the respondent. 

Knox and Kichabds, JJ. — This is an appeal from an order 
passed by the District Judge of Moradabad under the Guardians 
and Wards Act. The Judge has appointed the father as guar- 
dian of tlie person of a Hindu child and has directed that the minor, 
who is a girl nearly 10 years of age, bo removed from the custody 
of her maternal grandiiiother and be made over to the custody 
of her father. It is an admitted fact that, until this order was 
passed the girl has been, since tlie death of her mother, for a 
period of five years continuously residing with and has been 
cared for by the maternal grandmother. There is no suggestion 
that the maternal grandmother is in any way unfit to continue to 
be a guardian of the ward. She is a Hindu lady in good cir- 
cumstances, and it is obvious that if she had not eared for the 
child she would not have kept the minor so long under her 
charge. It is true that there is nothing against the father, but 
ao'ain it is an admitted fact ti^at he has married a second time 
and the girl will have to go under the control of a step-mother, of 
whom probably she knows nothing. W© cannot think that the 
girl, under these circumstances, will he so happy as she is in the 
house of the maternal grandmother. What we have to consider 
is what will really be for the welfare of the minor. Weighing 
all the circiunstanees think that it will be more for the wel- 
fare of the minor to live with the maternal grandmother than 
wntrh the step-mother. We accordingly decree the appeal, set 
aside the order of the Court beloNV and direct that within one 
w^eek from the time, when our order reaches the Court below and 
is notified to the parties, the girl be restored by the respondent 
to the custody of the appellant. We make no order as to costs. 

Appeal decreed. 


''MmM 
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PUBAN CHAND (PniiiraiSB) *. SHEODAT KAl (Dksbnban®). 

S„« to s,t aside decree on m ground of fraud^Sole gneeiion raised already 
disposed of in proceedings under section 108 of the Code of Cm rose Ui e. 
la a suit to set aside a decree upon the ground of fraud, the sole fraud 
alleged r*as with respect to service of sua.mons on the defendant. This 

question had already heen gone into and decided hy two Courts adversely to 

the defendant upon application made hy him under section 108 of the Code of 
Civil Procedure. Meld that the suit was not maintainaUe. EadhaMaman 
Shaha V. Iran Nath log (1) and Mhagendra Nath Mahata v. Tran Nath May 
(2) distinguished. 

The facts oat of 'n’hich this apical aicse are the folio'WiDg. 
Sheodat Eai obtained an ex f arte decree against Puran Chaud. 
Puran Chand applied nnder section 108 of the Code of Civil 
Procedure to have this deciee set aside upon the ground of fraud 
in respect of the service of summons upon him j but this applica- 
tion was rejected and the order rejecting it was upheld on appeal. 
Puran Chand then brought a regular suit on substantially the 
same ground and on that ground only. The Court of first ins- 
tance (Subordinate Judge of Benares) dismissed the suit upon the 
ground, that the only question of fraud alleged had already been 
decided against the plaintiff, and this decision was uiheld on 
appeal by the District Judge. The plaintiff appealed to the 

High Court. • -.r 5 • 

The Hcn’ble Pandit Madan Mohan Malariya, Maulvi 

Muhammad Ishaq and Muushi Kalindi Prasad, for the 
appellant. 

Bahu Jegindro Math Chaudhri and Babu Saiya Chandra 
Muherji, for the respondent. 

Knox and Richaed.s, JJ.— Ve have heard all that the 
learned vakil who appears for the appellant could say on behalf 
of his client, and we find ourselves in accord with what w'as 
laid down by the Subordinate Judge. \Te were relerrecl to the 
case of Eadha Raman Shaha v. Fran Nath Roy (1) and also 
to the case of Khagendra Nath Mahata v. Fran Nath Roy (2), 
but in our opinion the facts of this case are,' as the learned Judge 

*SeconT Appeal No. 988 of 1905, from a decree of G. A. Paterson, Esq., 
District Judge of Benares, dated the 10th of August 1905, confirming a decree 
of Eai Mata Prasad, Subordinate Judge of Benares, dated the 2Srd of June 
190S, 

(1) ' (1901) 1, t, E., 28 Gale., 475. (2) (1902) 1. B, K., 89 Calc,. 395, 
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also points out; distinct from the facts- of those; cases. In the ; 
Calcutta cases there were specific allegations that the decree had 
been obtained by fraud and the execution proceedings which 
followed were similarly tainted with fraud. In the case out of 
which this appeal has arisen the only real fraud alleged is con- 
nected with the non-service of summons. This has already been 
fully gone into and decided against the appellant in the applica- 
tion which he filed under section 108 of the Code of Civil Proce- 
dure. We dismiss the appeal with costs. 

Appeal dismissed. 


PvBAsr 

Chakb 

SHEODAr . 


before Sir John StanU'^^ Chief Justice^ and Justice Sir WiUmm. : 

Bm'lciit. 

CHHITAE MAL (PLAmTirr) v. JAGAIS’’ NATH PEASAD and akotiiee 
(Defend A27T8).* 

Guardian and minur — Contract — Specific performance — Specific performance 
of contract not facourahle to minor refused. 

The ctjL'titicated guardian of a minor, tiuding that it was necessary that 
some of tiie minor’s property should be sold, applied for permission to the 
District Judge, who sanctioned the sale for a price of Bs. 725. Subsequently 
the guardian discovered that this was an inadequate price, and having received 
an offer of Ils. 825 for the property, went again to the District Judge for 
sanction to the second contract, obtained sanction and sold the property for 
Ks. 825. Meld that the former contract being to the detriment of the minor 
could not be spec ihcally enforced. 

The facts out of w’Mch this appeal arose are as follows 
One Musammat Misri, the certificated guardian of her minor 
sou Sanwalia;, found it necessary to sell certain property belong- 
ing to the minor. She got an offer of Ks. 725 from Chhitar Malj 
and obtained the sanction of the District Judge for the sale of the 
property to Chhitar Mai at that price. It was afterwards found 
that this price was inadequate^ and on another offer of Es. 826 
being made by one Jagan Nath Prasad/ Musammat Misri again 
applied to the District Judge for sanction to sell to Jagan Nath. 
The property was offered to phhitar Mai at Rs. 826^ but he 
refused to give so much, and the property with the sanction of the 
District Judge was sold to Jagan Nath. Chhitar Mai then 
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brouo-ht a suit for specific performance of the agreement to sell to 
him.'' The Court of first instance (Munsif of Koil) dismissed the 
suit, and this decree was aflirmed on appeal by the Acklitaonal 
District Judge of Aligarh. The plaiutiff appealed to tie High 

Oourt. _ . . , p _ 

Dr. Satish Ghandra Banerji and Munshi Qulsari Liu, tor 

the appellant. 

Babu Durga Gharan Banerji, Munshi Lakhsmi Karain and 
Muashi Girdha^ri Lai AgarwoLa^ for the respondents. 

Staijtley^ C .J.^ and Bxtrkitt, J. — This is a suit b}- the 
plaintiff appellant for enforcement of an alleged contract of sale 
of property for the sum of Es. 725 entered into between him and 
one Miisammat Misri, moth er and certificated guardian of Sanwalia. 
The facts are that it apparently became necessary to sell portion 
of the miiior^s property. The mother and certificated guardian 
wouldseemto have obtained an offer from the plaintifi appellant of 
Rs. 725 for the purchase of that property* She thereupon applied 
to the Judge, under the provisions of the Guardians and Wards Act 
of 1890, lor permission to sell the property described in her appli- 
cation for the sum of Es. 726. An order was passed by the 
Judge sanctioning the sale; but, strange to say, the name of the 
vendee does not appear in the Judge’s order. Beforo many days 
had passed the Judge would seem to have received informa- 
tion that the property had been sold too cheaply, and that the 
defendant resj)onclent, Jagan J^ath Prasad, was willing to give 
Es. 825 for it. The District Judge caused this offer to be com- 
municated to the plaintiff and offered the property to him at Es. 
S25. He, however, refused to purchase at that price. The 
Judge thereupon sanctioned the sale to the respondent Jagan 
Nath. A sale-deed was duly executed and registered and the 
purchase money paid. This suit has now been instituted by the 
plaintiff appellant Chliitar Mai for specific performance of the 
alleged agreement between him and the minor’s certificated guar- 
dian to sell to him the property in suit for the sum of Es. 725. 
Both the lower Courts have dismissed the claim, 

" ' In appeal the argument chiefly advanced by the learned advo- 
cate for the appellant was that there was no power in the Judge to 
cancel his order sanctioning the sale for Ss, 725 and to accept 
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the respond ent’s offer at a higher figure. We do not think it 1906 ' 
necessary to go into the question as to ^.whether or not the Distiict cnsirAB 

Judge had power to act as he has^done. It seems to iis that the 
question does not arise. We think that the principle on which 
' we shGuld aGt in this easels the principle that' a Court will never- 
enforce specific performance against a minor when such enforce- 
ment is to his detriment. Here it is manifest; that, if the 
plaintiff appellant succeeds; the result will be the loss of at least a 
hundred rupees to the minor. We think that Courts in this country; 
as in England; will not allow a bargain made by an improvident 
guardian to be enforced against the interests of the minoi; if it 
be shown to be a bargain made to the detriment of the minor. 

Here there can be no doubt whatever that by her bargain the 
mother did not obtain the full value of her son’s property. 

Therefore for that short reason; without going into any other 
considerations^ we think that this appeal fails and must be 
dismissed with costs. We order accordingly* 

Appeal dismissed. 
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Before Sir John Stanley , KnigM^ Chief JmHce^ ani Mr, Justice Sir Gf-eorge 

Knosc» 

SUNDAR LAL A2fi) othebs (PjjAiKTirrs) CHHITAR,MAL A.m orsEBS 

(BErEKDAOTS) * 

Mindu Lav)-^ Joint BCindti family ’--'Redemption of mortgage-”^ Suit by father 
dismissed— Sulseguent stiif by sons, 

A joint Hindu family, consisting^of [father and sons, were co-mortgagors 
by way of usufructuary mortgage of joint family property. The father sued 
for redemption, but was unsuccessful. Meld on suit by the sons claiming to 
redeem the whole mortgage, that the sons were not precluded by reason of the 
result of their father’s suit from suing to redeem, but they could not obtain 
redemption of more than their own shares. 

The facts of this case wall be found reported in^I, L. E.; 29 
AIL; 1; also in the Weekly Notes for 1906; at p. 242. 

Babii Jogmdro Nath CKaudhri, Babu Barat Chandra 
Ghaudhri and Munshi Kedar Nath, for the appellants. 

The Hon’ble Pandit Sundar Lai and Babu Biirga Char an 
Banerj% for the respondents. 


* Second Appeal Ho. S40 of 1905 from a decree of A. B. Bruce, Esq., 
Bi strict Judge of Agra, dated the 3rd of February 1905, confirming a decree of 
Babu Rajnath Prasad, Subordinate Judge of Agra, dated the 7th of July 1904. 
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' Staklet, OX, and Kbox, J»— This second appeal arises out 
of a suit for redemption which was brought by the plaintiffs appel- 
lants and a number of other parties wdio claim to be entitled to a 
share in a village named Alaula^ comprising an area of 157*67 
acres. The claim of the plaintiffs appellants was dismissed on 
the ground that it was barred by a decision in a suit brought by 
their father^ the defendant Jhadcla, in respect of the same cause of 
action, Wlien the case came before us for hearing we pointed out 
that the decision of the suit in which Jhadda was the claimant 
did not operate as res judicata against his sons, the present 
appellants, and we therefore held that the Courts below were in 
error as to this. We remanded several issues to the lower appel- 
late Court for determination under section 566 of the Code of 
Civil Procedure. We have the finding upon these issues before 


It has been found that, of the property of W'hich possession 
was claimed in the suit, 17-^ biswansis formed the share of the 
appellants. It has been also established that the mortgage under 
which the defendants held the property w^as satisfied many years 
ago by perception of the rents and profits. Mr. Eedar Nath on 
behalf of the appellants has contended before ns that the appellants, 
together with Jhadda, fumed a joint Hindu family and that the 
appellants were therefore entitled, notwithstanding the decision 
against Jhadda in the previous suit, to redeem the entire of the 
share of the family in the joint family properfej. Mr. Sundar 
Lai on the other hand has pointed out authority for the proposi-* 
tion that when Jhadda sought to redeem the mortgaged property 
and failed in his attempt to do so, his share in the joint family 
property must be treated as necessarily excluded from the claim 
of the present appellants. We think that this latter contention 
is well founded, and that the appellants can only now obtain pos- 
session of their share of the joint family property and not the 
share also of their father Jhadda. This being so, the api)ellants 
will be declared entitled to possession of IT-^yoiswansis, that is, 21 a 
out of 60 shares of 157* 67 acres. They will also be entitled to their 
proportionate part of the sum found to be due in respect of profits 
up to the year 1309 Fasli and to a further sum in respect of their 
proportionate #are of profits up to the time when possession shall 
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be banded over to them— these sums to be ascertained in the exe- 
cution department. We accordingly allow the appeal to this 
extent and modify the decree of the lower appellate Court accord- 
ingly* The parties will have their costs in all Courts propor- 
tionate to failure and success. 

Two objections were filed which have not been pressed. We 
say nothing as to the costs of these objections. 

Decree modified^ 


Be/ore Sir John Stanley t KnigM^ CMef Jmlicef and Mr. Justice 
Sir William JBurhift, 

FADAM LAL (PiiAixrirr) t?. TEK SIN0H Axn Axotrass (DErEKUAXTs).^ 
Sindu law’~^Mitahshara^TFiU‘^Ccnstrueiion of document — Troj^erty devised 
to wife as malih^^ — Estate ialien hy widow. ' 

Where a Hindu governed by the Mitahsbara law devised immovable pro- 
perty to his wife stating that she would be the “ malik” of the property after 
his death, it was held that the word imported an absolute proprie- 

tary interest, and that, in the absence of any indication of a contrary inten- 
tion on the part of the testator, the widow took an absolute, and not merely 
a life estate in the property so devised. Surajmani v. iEali Uath, (1) 
dissented from. Jamna Das v. Marmutar Dande (2) distinguished. Data 
Bamjewan Lai v. Dal Koer (3), Dalit Mohun Singh Boy v. Chnklmn Dal Boy 
(4) and Baj Uarain jBhadnry v. Ashutosh Chudierhutty (5) followed. 

The facts out of which this appeal arose were as follows : — 
One Ga^endra Narain died possessed of the entire 16 annas 
of a village named Muhana, and leaving him surviving his second 
wife Musammat Kadam Kunwar and two daughters by her, 
Janki Kunwar and Rukmin Kunwar, and a daughter Tulsha 
Kunwar by his first wife. By Ins will dated the 61st of July 
1868 Gayendra Narain declared that out of the 16 anna zamin- 
dari in the village Muhana Musammat Kadam Kunwar will be 
the malik of a 10 anna 8 pie share" and Musammat Tulsha 
Kunwar his daughter of a 5 anna 4 pie share. He then stated 
that he had caused each of these ladies to he placed in separate 
possession of her share and that mutation of names might be efiect- 
ed in the revenue department under the will. On the death of 

^ First Appeal Ho. 278 of 1904, from a decree of Babu Bipin Bibari 
Mnkerji, Subordinate Judge of Cawnpore, dated tbe IStli of August 1904. 

(1) (1903) I. L. It., 25 All, 351. (3) (1897) L B. E.. 24 Calc., 406. 
m (1^04) I, h. E.. 27 AIL, 364. (4) -(1897; IvL:b.„ 24 Calo., 834, 

(5) (1899—1900) I, L, E., 27 Cak., 44 and 649, 
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tte testator the devisees entered into possession o£ the property 
left to them; and in 1886 Kadam Kunwar caused the names of 
her two daughters to he recorded in respect of a 6 anna 8 pie 
share out of the 10 annas 4 pies devised to her, retaining the re- 
maining 4 annas for herself. In 1888 Kadam Kimwar mortgaged 
this 4 anna share to Kunwar Tek Singh. The mortgagee brought 
a suit for sale on this mortgage and obtained a decree on the oOth 
of January 1901. Kadam Kunwar died in 1902, and thereupon 
(Janki Kunwar having died some years previously) the name of 
Eukmin Kunwar was substituted in the execution department in 
place of that of the original judgment-debtor Kadam Kunwar. 
The plaintiff Padam Lai then brought the present suit for a dec- 
laration that Kadam Kunwar was not competent to mortgage the 
property beyond the pieriod of her own life, and there was no legal 
necessity for the mortgage. Padam Lai was the son of Eukmin 
Kunwar and the next reversioner. The Court of first instance 
(Subordinate Judge of Oawnpore) dismissed the suit, finding that 
under the will of her husband Kadam Kunwar became absolute 
owner of the share mortgaged ; it also found that there was legal 
necessity for the mortgage. Against this decree the plaintiff 
appealed to the High Court. 

Maulvi Karamat Husain and Mr. A. E. Myves, for the 
appellant. 

Dr. Satish Chandra Banerji and Munshi Gokul Prasad) 
for the respondents. 

Stanley, C.J., and Bxjekitt, J. — This appeal arises out of 
a suit brought by the plaintiff Padam Lai to obtain a declaration 
that a 4 anna share in the village of Muhana in the district of 
Cawnpore is not saleable in execution of a decree obtained by the 
defendant Kunwar Tek Singh against the defendant Musammat 
Eukmin Kunwar. The entire village of Muhana belonged to 
the late Gayendra Narain, husband of Kadam Kunwar. He left 
his second wife Musammat Kadam Kunwar and two daughters 
by her, namely, Musammat Janki Kunwar and Musammat 
Eukmin Kunwar, and also a daughter, Musammat Tulshi 
Kunwar, by his first wife him surviving. The plaintiff Padam 
Kunwar is son of Eukmin Kunwar. Gayendi;a Karain before 
his death, : namely, on the 81st of July 1866, executed a will , 
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that in any ease the mortgage in dispute was executed for yalid 




bj which he purported to dispose of the village of Muhana. In 
the will he recites his title to the village in question and states 
that he has two heirs to that village, one his wife and the other 
his daughter : and then he declares that out of the 16 anna zamin- 
dari in that village Musammat Kadam Kunwar will be the 
malik of a 10 anna 8 pie share/^ and Musammat Tulshi Kunwar 
his daughter of a 6 anna 4 pie share. Then follows a statement 
that he had caused each of these ladies to be placed in separate 
possession of her respective share and that mutation of names 
may be effected in the revenue department under the document 
so that there may be no dispute after his death. This is the sub- 
stance of the wdlL No provision is made in it for Musammat 
Janki Kunwar. Shortly after its execution Gayendra Narain 
died and his widow and daughter Tulshi entered into possession 
of the shares given to them by his will. In April 1886 Kadam 
Kunwar had mutation of names effected in favour of her two 
daughters, Janki Kunwar and Kukmin Kunwar, in respect of 
a 6 anna 8 pie share out of her 10 anna 8 jiie share. Of 
the remaining 4 anna share she herself remained in posses- 
sion. On the 27th of August 1888 she executed a mortgage 
of this 4 anna share in favour of the defendant Kunwar 
Tek Singh to secure an advance of Es. 900. A suit w^as 
brought by Kunwar Tek Singh on foot of this mortgage and 
an ex parte decree was passed on the 30th of January 1901 • 
Kadam Kunwar died on the 19th of June 1902 and after her 
death the name of her daughter Eukmin Kunwar was substituted 
in the execution department in her place as her representative. 
The other daughter Janki Kunwmr had died about 10 years pre- 
viously. Eukmin Kuxiwmr filed no objection in the execution, 
department to the proceedings for sale of the mortgaged property, 
and the property has been advertised for sale. The plaintifl^s 
case is that the mortgage w^as not made to meet any legal necessity 
and that Kadam Kunwar was not competent to mortgage her 
share beyond the period of her owm life. 

In his defence Kunwar Tek Singh set up the plea that under 
thb will of her kusband Musammat Kadam' Kunwar became 
absolute owner of the share of the property given to her, aud_ 
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necessity. These awthe only pleas which have been reheci upon 
before us ; but it was further contended that tHe plaintiff has n 
ric^ht to maintain the suit during the life-time of his mother, he 
being merely a contingent reversionary heir to the property. 

The learned Subordinate Judge held that upon the true con- 
struction of the will of her husband Kadam Kunwar became tiie 
absolute owner of the property in dispute ; and he also hdd that 
the mortgage debt was incurred to meet a legal necessity and 
dismissed the plaintifi’s claim. From this decree the present 
appeal has been preferred. 

The will of Gayendra Karaia is very simple m character. 
He says in it that with a view to avoid disputes in the future he 
executes the will, and he thereby declares that his wife Kadam 
Kunw’ar shall be the maPiJc of a 10 anna 8 pie share in the 
village of which he w^as the owner, and his daughter by his first 
wdfe, Tulshi Kunwar, of a 6 anna 4 pie share. The W'Ord 
malik is a word of well known meaning, signifying the 
absolute owner of property. Its ordinary meaning is to be 
given to it, unless there are to be found in the wfill indications that 
it was not the intention of the testator to use it in its ordinary 
sense. Ko such indications are to be found in the will befoie 
us. On the contrary we are disposed to think that the expressed 
intention of the testator, namely, to avoid disputes in the future 
would be frustrated if a narrow^ construction were to be put upon 
the language used by him. If he intended his daughter Tulshi 
Kunwar merely to have a life-estate, we think that he would have 
expressed his meaning in clear terms, and the same observation 
applies to the gift to Kadam Kunwar. 

The legal import of the word raalih has been frequently 
considered, but -we do not propose to discuss all the cases upon 
the subject It will suffice if we refer to a few of them. In the 
case of Lala Ramjewan Lai v. Dal Koer (1) the language of a 
will not unlike that before ns was considered. In that case a 
Hindu, survivor of two brothers in a joint family governed by 
the Mitakshara law, died leaving a wido’w and two daughters, a 
brother's widow and three daughters of his brother. By his will 
he provided that his daughters and brother's daughters shall be 


;(1}: XX897) 24 Calc., 406, 
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malihs and come into possession in equal shares of all the mov- 
able and immovable properties/^ In their judgment Trevelyan 
and Beverley^ say; — Primd facie tiiere can be no ques- 
tion but that a gift^ when there are no controlling words^ is an 
absolute gift^ and the expression ^maliks’ used here would ordin- 
arily imply an absolute gift. Bat it is contended that we must 
introduce into this will wliat is said to be the prevalent Hindu 
idea that a female ought not to obtain anything beyond an estate 
for her life-time; and therefore^ although the wmrd ^malik^ is 
used; \ve must cut down the estate to the extent of an estate to 
a Hindu daughter. There is no authority for such a proposition. 
The words are absolute; and if they stood by themselves without 
anythiog to the contrary^ it would be impossible for us to say 
that they did not give an absolute estate.’^ In the case of Lalit 
Mohun Singh Roy v. Glmkkun Lai Roy (1) Lord Davey in 
delivering the judgment of the Privy Council observes (at p. 
S49) : — The words ^ become owner (malik) of all my estates and 
properties’ would; unless the context indicated a different meaning, 
be sufficient for that purpose (that is to give an absolute interest) 
even without the words ^ enjoy with soil; grandson, and so on, 
in succession/ wiiieh latter words are frequently used in Hindu 
wills and have acquired the force of technical words conveying 
a heritable and alienable estate.” The gift in this ease was not 
to the testator’s widow’' but to his sister’s son — but the language 


of Lord Davey is quite general. To the same effect is the decision 


of one of us sitting on the original side in Calcutta in. Raj 
Narain^ Rhadury v, AshiUosh Chucherbutty (2), which was 
affirmed on appeal (3), In that case the gift w^as to the testator’s 
widow. The decision in Jamna Das v, Ramautar Pande (4) 
does not conflict with this decision. In that case the testator 
used language which showed that he did not intend to confer on 
his wdfe an alienable interest. We are unable to agree in the 
view taken by our brothers Knox and Aikman JJ., in the case 
of S‘urafinani v. Rahi Nath (5). In that case a Hindu exe- 
cuted a document to take effect after his death and thereby pur- 
ported to transfer properties in favour of each of his two wive.s and 


(1) (1897) L L. K., 24 Galo., 834. (8) (1900). I. L. E.. ^7 Calc., 649. 

(2) (1899) i. li. H., 27 Calc., 44. (4) (1904) IvL. E., 27 All., 364. 

(5) (1908) LLHi, 26 All,: 8a, ' 
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also in .favoitr of HS'dai3gliter-iii4aw> in. the following words;-— 
- After my death they {le,, the donees) shall under this document 
get their names recorded in the public records in respect of the 
respective properties given to them and remain in possession as 
owners with proprietary powers,'' The words used’' are malih 
iva Ichud ihhtiar/^ that is, owners to deal with as they liked." 
It was held that these words did not confer an absolute estate* 
This decision appears to us to be in conflict with the canon of 
coBstniction laid down by their Lordships of the Privy Council 
in Lalit Mohun Singh Roy v, ChuMmn Lai Roy (1), The lang- 
uage of Lord Davey as to the true interpretation of the word 
malih " is not confined to the case of a male but is quite general* 
Ordinarily it denotes absolute ownership. Even without the 
’ words wa hJiud ihhtiar^^ we think that according to the ruling 
’ of the Privy Council the gift in question passed the absolute 

We find nothing in the will before us to qualify the language 
; in which the gift to the testator's daughter and, wife is expressed* 
Interpreting the language of the will therefore according to its 
ordinary signification, we are of opinion that Kadam Kiinwar 
thereby acquired an absolute interest in the property, the sub- 
ject matter of the gift to her. We agree in the view expressed 
by the Court below as to this* This disposes of the appeal, and 
it is unnecessary to consider the other questions which have been 
raised before us. We dismiss the appeal with costs. 

Appeal dismissed. 
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Before Sir John Bimley, Knight f Chief Just ice ^ and, Mr* Justice Sir William 

BurTiitt, 

HUSAIHI BSaAM (DErEimANr) ij. MUHAMMAD EIJSTAM ALl KHAH : 

, Unhammadan laic — Suit for restitution of conjugal right s^^Degal cruelty 
' ' Other mieconduei of the plaintiff ^leaded[a$ a defence to the suit. 

In a suit for restitution of conjugal riglits, tlie parties being Mubam- 
madansj if tbe defendant raises a plea of legal cruelty, the facts to bo proved 
to establish such a plea are similar to those u hich must be proved to establish 


♦Second Appeal Ho, 827 of 1905, from a decree of D. E Lyle, Esq., District 
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aBimilarpIea iiader tlie Ba^lisli law. ' Moomliee JBmloor Muhem v. Shnm$oom .. ': 
nissa Segum {1} mien ed to. ‘ 

But in a suit for restiitiition brought % the hushaM ' ihiscoJi(|uct"o:E". the;/ 
plaintiff falling short of legal erne! by may he aground for .the 'Gourt refusing;: 
relief. Thus where the plaintiff apparently;, onIy-;;hronght:hlg:snit onac-' 
conntniMiis wif e-hairing. filed another suit against hhe.plaintiff^s.father^'andin ' , 
-his plaint/accmsed his wife of, immorality o£'fchem 03 t.;''serioas kind, a . .charge ' 
which I10 totally failed to substantiate, it was held that the Court would 
. .be::] notified in refusing him' re.!ief. ^ Maehenzie r* MaeJeenzie ( 2 )' referred 'to.: 

On the general facts of tho case also it was found that the defendant 
had reasonable grounds for believing that her health and safety would be 
endangered if she returned to her husband’s house, which was situated in a 
native State, 

This was a suit for restitutioD of con jugal rights brought by 
one Muhammad Rustam Ali Khan against ■ his wife Husaini 
Begam. The parties were married on the 2nd of November 1877^ 
and at the time of the marriage the plaintiff^s father agreed to 
paj^ the defendant Rs. 500 a mouth as pin-money. The plaintiff 
and the defendant lived together from 1883 to 1896, when the 
defendant, on the ground^ as she alleged, of her husband’s mis- 
conduct^ left him and w’ent to live with her father. Subsequently 
the defendant sued her iather-in-ls,w for arrears of the monthly 
allowance which he had agreed to pay her. In this suit a decree 
based upon a compromise was passed in favour of the plaintiff 
in the suit. Default was^ however^ made in the payment of the 
allowance in accordance with this decree, and Husaini Begam 
again sued her father-in-law for fresh arrears. After, and appa- 
rently in consequence of^ this second suit on the part of Husaini 
Begam, the present suit was instituted by Muhammad Rustam Ali 
Khan on the 12th of July 1904. The Court of first instance 
(Additional Subordinate Judge of Moradabad) gave the plaintiff 
a decree for restitution as claimed. On /appeal this decree was^ ^ 
affirmed by the District Judge. The defendant thereupon ap- 
|;pS]fei'to 

Mr. Kamrmt Husain and Maulvi^ Ghulam Mujiaha^iot , 

iillllislohdent.///,:;/ /;b:; :'/',':,,;y:';. ;/:,; b 

suit brought by the ..plaintiff Muhammad 'Bustam'^AH''K|iaix 
against Ms wife for restitution of eonJugM rights, \Th0, plaintpf/ 
' , _ (i) (16G7) w Mm. I, A., mU ■/,/;: (2) {imB) A. G., 384 I 
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is the SOB of Khwaja Muhammad Khan, a Nawab of Dholepur, 
and wavS married to the defendant Hnsaini Beganij who is the 
daughter of a wealthy resident of Moradabad, now deceased;, on 
the 2iid of November 1877. At the time of the marriage the 
plaintiff^s father agreed to give the defendant Rs. 600 a month 
for pin-money. The plaintiff and the defendant lived together 
from the year 1883 up to the year 1896, when she left her hus- 
band and went to her father^s house on the ground, as she alleges^ 
of her husband^s misconduct. She subsequently sued her father- 
in-law for arrears of the monthly annuity, agreed to be paid to 
her, up to 1901, and obtained a decree in the terms of a compro- 
mise. Her father-in-law failing to pay the annuity after the date 
of this decree, a suit was instituted by the defendant against him 
for arrears of it; from the 1st of May 1901 to the 31st of October 
1903. The Court below dismissed her suit, but upon appeal to 
this Court the decision of that Court was reversed and a decree 
passed in her favoiir.f 

During the pendency of that suit, the suit which has given rise 
to this appeal was instituted. In his plaint the plaintiff makes 
serious charges against his wife, alleging not merely that she had 
become immoral, but that she had actually committed adultery and 
was at the time, as a consequence of that adultery, pregnant. The 
following is the allegation in paragraph (6) of the claim; — 
Although her parents are dead, yet the defendant lives alone grf} 
Moradabad, where there is no near relative of hers who may look 
after and take care of her. She wanders about wherever she likes 
and has become immoral. Moreover, she has now become preg- 
nant by adultery It is a significant fact that it only occurred 
to the husband to institute a suit for restitution of conjugal rights 
when the wife had taken legal steps to recover her arrears of 
annuity from his father. And it is also significant that he should 
desire to resume connubial relations with a person in the condi- 
tion in which he alleges his wife to be. 

In her defence the defendant avers that owing to the enmity 
subsisting between her and the plaintiff she has strong apprehen- 
sion of danger to her life. She further alleges acts of immorality 
on the part of her husband, and that owing to pressure exercised 

t Megam v, KImaJa Mu^aimirnii MHbp 
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by liis father he bad shamelessly charged her with adultery. 
She further states that she has what she describes as magnifi- 
cent houses of her own in the city of Moradabad, and that she is 
willing that her husband should live with her in that city as he 
formerly didj, or arrange for a separate house at Moradabad. She 
charges in answer to the suit that it was brought in consequence 
of the institution of the suit for arrears of pin-money. 

Both the Courts below have found that there is no reasonable 
apprehension of danger to the life of the defendant if she goes and 
lives with her husband in his house^ or of serious maltreatment. 
The learned District Judge in the course of his judgment says:~ 
It is urged that the case at present pending in appeal before the 
High Court between the appellant in this case and the respondent’s 
father shows that enmity exists and the fact that the respondent 
charged her with having committed adultery indicates that he 
would maltreat her were she to be compelled to live with him. 
I do not think that these facts are sufficient to warrant the con- 
clusion that the danger of the woman being maltreated is so great 
as to justify the Court in a refusal to grant a decree for restitution 
'^-'^onjugal rights, and I note that the parties have admittedly 
lived together after the institution of the suit by the appellant 
against the respondent’s father.” From tliis we gather that in 
the opinion of the learned judge there is some danger. The last 
remark of the learned Judge refers to a visit paid by the plaintiff 
to the defendant in Moradabad. 

A case such as the present must, as Mr. Karamat Husain 
has rightly said, be decided according to the Muhammadan law. 
This was so held in Moonshee Buzloor JRuheem v. Shumsoon- 
nissa Begum (1). Their Lordships of the Privy Council further 
in that case, at p. 611, say : — The Muhammadan law on a ques- 
tion of what is legal cruelty between man and wife would pro- 
bably not differ materially from our own, of which one of Lhe 
most recent expositions is the following : — ^ There must be actual 
violence of such a character as to endanger personal health or 
safety^ or there must be a reasonable apprehension of it.” 

If it be granted that according to the Muhammadan law a 
husband may sue to enforce his right to the custody of his wife, 

(1) (1867) M Moo, I. A., 551. 
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mil that, if her defence be legal cruelty, she must prove cruelty of 
the nature Just described, it doe? not follow that she lias no other 
defences to a suit for the restitution of conjugal right. In the case 
which W6 have cited their Lordships say (at p. 7 j. 2) The 
marriage tie amongst: MiihannBadans is not so indissoluble as it is 
among Christians. The MuhaBimadaB wife, as has been shown 
above, has rights which the Christian, or at least the English, 
wife has not against her husband. An Indian Court might well 
admit defences founded on the violation of those rignts, and 
either refuse Jts assistance to the husband altogether, or grant it 
only upon terms of his securing the wife in the enjoyment of her 
personal safety and her other legal rights ; or it might, on a suffi- 
cient case, exorcise that jurisdiction which is attributed to the 
Kazee by the Fatwa (if the law indeed warrants such a juris- 
diction) of selecting a proper pilace of residence for the wife other 
than the husband’s house/’ Lord Herschell, L. 0., in the course 
of his judgment in Mackenzie v- Mackenzie (1) discussing the 
question whether in ao action in Scotland for adherence by the 
husband, which corresponds to a suit for restitution of conjugal 
rights in England, misconduct on. Ms part short of cmelfey-'or 
other matrimonial offence may be a ground for refusing relief, 
observes (at p. 390) : — It seems to me open to question whether 
the Courts ought in all cases to disregard the conduct of the party 
who invokes their aid in an action for adherence, and to decree it 
in all cases where a matrimonial offence cannot be established by 
the defender. It is certain that a spouse may, without having 
committed an offence which would justify a decree of separation, 
have so acted as to deserve the reprobation of all right-minded 
members of the community. Take the case of a husband who has 
heaped insults upon his wife, but has just stopped sl.iort of that 
which the law regards as smintia or cruelty ; can he, when his own 
misconduct has led his wife to se]:arate herself from him, come 
into Court and, allowing his misdeeds, insist that it is bound to 
grant him a decree of adherence?” 

Now we have it here that the defendant left her husband’s house 
and came to Moradabad in 1896. From that time iiBtil the time 
when tho^.suit ' out of which this appeal has arisen was instituted, 
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namely 5 on the 12th of July 1 904^ plaintiff took no steps to, obtain 
restitution -of conjugal rights. It was only when the suit for 
arrears of pin-money ifas instituted by liis wife against Ms father 
that he took action. This suggests the idea rhat the suit was not 
instituted with a view to renew happy connubial relations, but 
with, the sinister object of givin.g trouble and annoyance to his 
wife. We find him in the plaint itself heaping the vilest insults 
upon her. He charges her with immorality and with adultery. 
In view of her parentage, position and fortune, this charge, if 
■ untrue, is^ sheer crlleltJ^ If the plaintiff believed that there was ■ 
■any truth in it, it is hard to iinderstand why he should .desire tO' , , 
resume conjugal relations with a woman who had proved so faith- 
less. If he believes it to be true, as we must assume he does, can 
we say that the defendant has not any ground for reasonable 
apprehension, that, if she return to Dholepur, a native State, in 
ivhich she could not invoke the protection of the British law, she 
will be subject to maltreatment and violence. We think that 
the charge of immorality and adultery, which has not been sub- 
stantiated, is of [BO cruel a nature as to justify a Court in refusing .; 
-to^-grant him a decree for restitution of conjugal rights. The 
defendant in view of all the facts has established that she has 
reasonable grouB.ds for believing that her health and safety would 
be endangered if she returned to her husband^s house at Dhole- 
pur. We arrive at this conclusion as an inference of law from 
the facts found and admitted in the lower Courts. 

The defendant states in her defence, and it is not denied, that 
she has pr'operty worth between 4 and 5 lakhs of rupees, and has 
houses in the city of Moradabad suitable to the position in life of 
her husband. She says that she has no objection to her husband 
residing with her in one of her houses as he did formerly, and 
. that she has no objection to resume connubial relations with him 
in her own home or in a separate house, if he so choose, in Morad-^ . 
abaci We think under thf3 circumstances that this oier is not 
unreason able. The course then which we propose to adopt is to 
allow this appeal, set aside the decrees of the .Courts below, and 
dismiss the plaintiff^s suit,tipon the defendants undertaking, as 
mentioned in the written statement, to live with her huaband 
in. Moradabad '-and there- resume conjugal relations with; 
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If this imdertaking be not fulfilled^ lil)erl}y is reserved to the 
plaintifi to seek in another suit restitution of conjugal rights. 
We accordingly allow the appeal, set aside the decrees of the 
Courts below and dismiss the plaintiff’s suit with costs in all 
CQurt,. ' 

Ap2^ecd decreed. 
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Before Sir John Stanley, Knight, Chief Justice, Mr. Justice Sir William 
BurMtt and Mr. Justice Micliards. 

CHUXNI LAIi AND OTHEEs (Plaintiffs) ??. THE NIZAMIS GUARANTEED 
STATE RAILWAY COMPANY, Lu,, (Defendant).^ " 

€ ontracf'^Bailivay Com^any-^Mecei^t of goods hy one Gomjgany for carriage 
our its own and another. Company's line-^LiaUlity in respect of our- 
charge made hy delimnng Qompany^Byedaws— Bower of Railway Com- 
pany to alter the principle of calculation of rates. 

Two wagon loads of chillies were received by the Station Master at Bez- 
wada on the Nizam's Guaranteed State Railway for carriage to Agra station 
on the Great Indian Peninsula Railway at a rate of Rs, 270 per wagon for the 
whole distance. On arrival at Agra the Great Indian Peninsula Railway 
Company’s station master demanded pijyment of higher rates, calculated per 
maund, and refused delivery until such rates were paid. The consignees paid 
under protest and sued both Railway Companies for a refund of the excess 
charges. 

Seld tha(; the contract for carriage of the goods for the whole distance 
was one entire contract with the receiving company, who where liable for the 
overcharge, if any, wrongfully demanded from the consignees. Musclamp v. 
Lancaster and Brest on Junction Railway Company (1), Welher v. The Great 
Western Railway Company (2) and Kalu Ram Maigraj v. The Madras Railwav 
Company (3) followed. 

mu also that a bye-law of the Great Indian Peninsula Eailway Company 
which reserved to the Eailway the right of remeasurement, roweigh^nt, 
roealculation and reclassification of rates, terminals and other charges at tin' 
place of destination and of collecting before the goods are delivered any 
amount that may have been omitted or under-charged, did not, authorize the" 
Great Indian Peninsula Eailway Company to alter the contract betwe™ the 
parties and charge at the place of destination maund rates instead of wagon 
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The facts of this case are fully stated in the judgment of 
the Chief Justice. 

The Hon^ble Pandit Bwadar Lal^ for the appellants. 

Babu Kedar Nath and Babu Mohan Lai Sandalp for the 
respondents. 

Staxeby^ 0. J.” This appeal is connected with Second 
Appeal No. 695 of 1904. The litigation arose under the follow- 
ing circumstances. The plaintifPs appellants, who carry on a 
grocery business at Rawatpara, Agra, under the style of Govind 
Ram Har Prasad, desiring to obtain chillies from Bezwada, 
inquired of the rate for the carriage of chillies per wagon load 
from Bezwada to Agra Fort and Agra Cantonment Stations from 
the station master at the Bezwada station on His Highness the 
Ni^am^s Guaranteed State Railway, and were informed by him by 
letter, dated the 13th of September 1902, that the rate was Rs, 270 
per wagon load. The plaintiffs also made the same inquiry from 
the station master at the Agra Cantonment Station and obtained 
the same information. Acting upon this information they ordered 
two wagon loads of chillies from Bezwada and consigned the 
'-^same to Agra Fort Station, obtaining two railway receipts, in 
each of which the freight at the rate quoted to them, viz.^ Es. 270 is 
entered. On the arrival of the goods at Agra Fort Station, the 
station master demanded payment of higher rates, namely, maund 
rates, and refused to deliver the goods except on payment of the 
higher rates. The plaintiffs in order to obtain delivery paid the 
excess under protest and took delivery. They then brought a 
suit against the Great Indian Peninsula Railway Company and 
the Nizamis Guaranteed State Railway Company for the recovery 
of the amount so paid in excess of the amount mentioned in the 
railway receipts, and they claimed a decree for this amount with 
interest by way of damages, against either or both the defendant 
Companies. The Railway Companies defended the suit, Mr. 
Alexander, District Traffic Superintendent of the Great Indian 
Peninsula Railway Company, representing both the Railways at 
the hearing before the learned Munsif . The Mupisif dismissed the 
suit against the last mentioned Company, but held that the Nizamis 
Railway was liable to refund the amount paid in, excess of the 
amount for which that Company agreed to carry the goods, as 


CsuHjri 

LAir 

'O, 

The 

XlZAM'S 

GtTABAN- 

TEED 

State 

lUlEWAV 

COMTANV, 

Li>. 


' ’‘if-; if 








JjAIt 

t?. 

Th» 

atriitAH- 

>£BEB 

Sta^ck 

lUXBWAX ' 
CoMBAKXj 
IiB. 




280 THB IOTIAH IiAW BSPOBTS; , [tol. xxix, 

meatioaed m the railway receipts. From this decree the Nkaoi^s 
Bailway appealed, but did not make the Great Indian Peninsuia 
Eailway Company a party to the appeal In their memorandum 
of appeal they set up, amongst others, the following grounds 
of appeal, namely, that the amount ckimecl having been col- 
lected by the Great Indian Peniosula Railway the appellant 
Company was not liable , to refund it; lurther that the appellant 
Company was not responsible for the quotations given by their 
■station master at Bezwada, and that under the terms of the 
consignment note all goods were liable to recalculation of charges 
at destination. On the 23rd of January 1904, before the hearing 
of the appeal, the plaintiffs applied to the Court to bring upon 
the record the Great Indian Peninsula Railway Company as 


the record the Great Indian Peninsula Railway Company as 
parties to the appeal. The learned District Judge, acting pre- 
sumably under section 659 of the Code of Civil Procedure, 
acceded to this application and directed that a notice fixing the 
26th of February 1904 for hearing should be issued. At the 
hearing it was contended on the part of the Great Indian Penin- 
sula Railway Company that, inasmnch as the plaintiffs did not 
appeal against the decree of the Munsif so far as it dismissed 
their suit as against the Great Indian Peninsula Rtdiway 
Company, no relief could be given to them in the appeal as 
against that company. The learned District Judge did not 
accede to this contention. He heard the appeal and came to the 
conclusion that the Great Indian Peninsula Eailway Company 
was not Justified in levying any freight over and above the 
amount specified in the freight notes, and was therefore liable 
to refund to the plaintiffs the amount clainiecl. Accordingly he 
decreed the claim of the plaintiffs against that company and 
allowed the appeal of the Nizamis State Eailway. 

In the . view which I take of the case, it is unnecessary' to 
determine the question whether tho Court below was right in 
adding the Great Indian Peninsula Railway Company as a party 
to the appeal under the provisions of section 659 and in passiug 
a decree against that company. Tins question is one of consicler- 
■ able difficulty, _ , It seems to me, upon tho facts which have 
been established ^ in evidence, that the plaintiffs cannot in any 
• event succeed 'm .'against the Great Indian Peninsula Railway* 
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The soil] is one for damages for breach o£ a contract entered 
into with the Wizam^s State Eailway Company for the carriage 
of the goods from Bezwada to Agra Fort. Only one contract 
was entered into, namely, with the Nizamis State Eailway. 
To this company the goods were delivered, and from it the 
freight notes were received. What the arrangements between 
the two companies are as regards the interchange of traffic has 
not been disclosed. When a railway company receives and 
undertakes to carry goods from a station on its railway to a place 
on another distinct railway with which it communicatee^ this is 
evidence of a contract with the receiving <K)mpany for the whole 
distance, and the other railway company will be regarded as their 
agents and not as contracting with the bailor — Muschamp 
V. Lamaster and Preston Junction Railway Company 
(1), Webber v. 0. W. Railway Company (2). A receipt given 
by a railway company for goods to be sent to a place on another 
railway and there to be delivered for one entire sum is one 
entire contract for the whole distance and constitutes an entire 
contract with the railway which gave the receipt note. 
In...the case of Kojla Ram Maigraj v. The Madras Railway 
Company (8) it was held that when two railway companies 
interchanged traffic, goods and passengers with through ticket>s, 
rates and invoices, payment being made at either end and profits 
shared by mileage, the receiving company by granting the 
receipt note for goods to be carried over and delivered at a station 
of the delivering company's line, does not thereby^ contract with 
the Consignor of the goods as agents of the delivering company. 
The contract with the receiving company was held to be one and 
entire. So here in this case the contract was one and entire with 
the Nizamis State Eailway Company and that railway alone 
appears to me to be responsible for the refusal to deliver the goods 
on payment of the freight agreed on. 

For the foregoing reasons the suit against the Great Indian 
Peninsula Eailway cannot in my opinion be maintained, hut the 
Court of first instance properly, I think, held that the Hizam^s 
State Eailway Company is responsible in damages to the extent 
of the sum which was exacted from the plaintiffs by the Great 

(X) (1841) 8 M. and W., 421 ; 58 E, R., 758. (2) (1865) 8 H. and 0.,' 771. 

■ (8) (1881):i. L, a.Had,, 240, 
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Indiaa Peninsala Railway in excess ol the sum for wMoh the 
Nizamis R<ailway Coaipany agreed to carry tlie goods. 

But iti is said that the Company is protected by the provisions 
of paragraph 31 of ti^e Great Indian Peninsula Railway Goods 
Tariff. This paragraph runs as follows It must be distinctly 
understood that the weight and description of goodsj as given in 
the railway receipt and forwarding iiote^ are inserted for the 
purpose of estimatiGg the railway charges and the railway 
reserves the right of remeasiirement, reweighnient^ recalculation 
and reclassification of rates^ terminals and other charges at the 
place of dofrtiaation and of collecting before the goods are delivered 
any amount that may have been omitted or uiiderehargedf^ It 
is contended that under this rule it is open to the companies to 
alter the contract between the parties and charge at the place of 
destination maand rates in lieu of wagon rates. I agree in the 
view expressed by the learned District Judge that this rule does 
not give the company the power for w^hich the companies contend. 
The action taken by the Great Indian Peninsula Bailwuiy in 
exacting maimclage instead of wagon rates cannot in my opinion 
be considered to be covered by any of the wmrds remeasuremeotj, 
reweighment, recalculation j or reclassification of rates/^ 

It was farther urged that the station master at Bezwada 
had no authority to enter into a special contract on behalf of the 
company. The answer to this argument is that the contract was 
an ordinary and not a special contract. 

I would therefore set aside the decree of the low’^er appellate 
Court and restore the decree of the Court of first irrstance with costs 
against the Nimm^s State Railway in all Courts. As the Great 
Indian Peninsula Railway has been the cause of this litigation 
I would direct that company to abide its own costs in all Courts, 
BitekitTj J. — 'I concur. 

Riohabbs. J. — I also concur. 

By the Coitbt.— T he order of the^ Court is that the decree of 
the lower appellate Court be set-aside^ and the decree of the Court 
of.^^st instance restored with costs in all Courts^ against the 
State Railway Company. The Great Indian Peninsula 
, Railway will abide its own costs in all Courts. ' 

\ . , Af]p€al decreed. 
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Before Sir Join Stanley, KivigU, OMef Justiee, Mr, Justice Sir William 

Burhitt, 

:: RAOTOTiuTS PBASiD'ANB othees (FmimmB) -o. JAMNA PRASAD and 
AKOMBE (DePEFDAOTS).* 

Mortgage — Same property mortgaged twice to same mortgagees'^ Pari pur-" 
chased hy mortgagees under their decree on prior mortgage^'^ Remainder 
UaMe for full amount of the subsequent mortgage. 

Sixteen yiliages were mortgaged by two mortgages of different dates to 
the same mortgagees. The mortgagees put their earlier mortgage into suit, 
obtained a decree, brought to sale iO out of the 16 villages and purchased 
them themselves, Meld, in a suit to sell the remaining villages in satisfae* 
tion of the second mortgage, that the remaining six villages were liable to the 
full extent of the second mortgage and not merely for a proportionate part 
of the money thereby secured. ZaUr Singh v. Buri Singh (1) and Bohra> 
Thakur Das v. The Collector of Aligarh (2) referred to. 

The plaintiSs in this case held a mortgage, dated the I6iih of 
December 1888, over sixteen villages belonging to the defendants, 
and a subsequent mortgage over the same property of the 4th of 
September 1894. Thej^ brought their earlier mortgage into suit, 
and having obtained a decree for * sale caused ten out of the 
sixteen villages mortgaged to be sold and purchased them them- 
selves. The present suit was brought on the 23rd of April 1904 
for sale of the remaining six villages in satisfaction of the later 
mortgage of the 4th of September 1894. The Court of first 
instance (Subordinate Judge of Gorakhpur) gave the plaintiffs 
a decree for sale ; but held that the six villages were not liable 
for the whole amount due in respect of the second mortgage, but 
only for a proportionate part thereof. The plaintiffs appealed to 
the High Court, contending that they were entitled to bring to 
sale the six villages for the whole amount due on their mortgage 
of the 4th of September 1894. 

Babu Jogindro Nath Chaudhri and the Hon^ble Pandit 
Simdar Lal^ for the appellants. 

Pandit Moti Lai Nchru^ and Babu Iswar Saran^, for the 
respondents. , 


* Mrst Appeal No. 242 of 1904, from a decree of Babu Achal Bihari, Subor* 
dinate Judge of Gorakhpur, dated the 11th of July 1904. 

(1) F. A. No, 63 of 1903, decided 20th April 1905. (2) (1903) I. L. E., 26 

All,, 693, 
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STANLEy, c: J., and BnKKiTT, J.— This appeal arises out of a 
suit for sale on several mortgages, but the only one with which 
we are ooneerned is a mortgage of the 4th of September, 1894. 
By that mortgage 16 villages .were hypothecated in favour of the 
plaintifts to secure a sum of Rs. 32,000. There was a prior mort- 
gage in existence at the date of this mortgage, namely, a mort- 
gage of the 16th of December 1888, in favour of the same mort- 
gagees. A suit was brought on foot of this mortgage, and a decree 
for sale was passed thereon, in execution of which 10 out of the 
16 villages were sold ^d purchased by the plaintiffs, the mortga- 
gees. The suit which has given rise to this appeal was brought 
by the plaintiffs on the 23rd of April 1904, for sale of the remain- 
ing six villages to satisfy the later mortgage of the 4th of September 
1894. The learned Subordinate Judge has given, a decree for the 
sale of these villages, but decided that they were not liable to 
satisfy the whole of the mortgage debt, but only so much of it as is 
rateably attributable to them, holding that the 10 villages which 
had been previously sold must be treated as liable to satisfy a 
proportionate share of the mortgage-debt. In the course of his 
Judgment the learned Subordinate Judge says ; — “ The plaintiffs 
say that they have a right to proceed against the six unsold 
villages mortgaged in this bond and to charge the whole amount 
upon them. I think this the plaintiffs cannot do. The above 
villages were liable to pay not only the amount due on the bond 
of 1888, but also a proportionate amount of the sum due on the 
bond in suit. As the plaintiffs have become the owner's of these 
■villages by their purchase at auction, they must contribute rate- 
ably towards the claim under the bond of 1894.” We are w' holly 
unable to agree with the learned Subordinate Judge in the 
view which he thus expressed. The 10 villages were sold to 
satisfy the earlier mortgage of the 16th of December 1888; and 
having been sold, those 10 villages must be treated as having 
been withdrawn from tlie operation of the later mortgage of the 
4th of September 1894 by title paramount. This left the remain- 
ing villages alone liable to satisfy the puisne incumbrance. 
The learned Subordinate Judge is wrong in supposing that 
because the plaintiffs became the purchasers of the 10 villages, 
they must've treated as being in a different position from the 
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Before Bir John Stanley, Knight^ OUef Justice^ Mr, Justice Sir G-eorge Knox 
and Mr, Justice Michards, 

' : " .'SIIIliCHlKD ■ :'Ai B : oxHBBS (Bee'bkb A 5r!i?s) MUHAMMAD ALI ■ SHAH; ■ 

(FIAIKTIPI') AHB JADDU BIBI AKB OTHERS (DEEBKBAKTS) » 

Civil Procedure Gode^ section ddQ-^Bartition-^Oommmion to make ^ariition--- 
Issue of oommisHon to one person only. 

A Court issuing under section 396 of the God© of Civil Procedure a com* 
mission to make partition of immovable property not paying revenuo to 
Goverameiit cannot legally issue such commission to one commissioner only. 

Per Riohabbs, J,— *But there is nothing to prevent the parties to parti- 
tion proceedings agreeing that one commissioner only should, bevappointed'f: 
nor does it follow that all the partitions that have been made are invalid by 
reason of the fact that only one commissioner has been -appointed. 

•SecottdAppealHo.SIlof 1904 from a decree of 'J. Denman, Esq., Dis- 
trict Judge, Cawnpore, dated the 1st of August 1904, modifying a docre© of 
Babu Bipln Bihari Mukerji, Subordinate Judge of 'Gawnpore, dated the 31st 
of March 1904. , ‘ ^ , 

(1) P. A. No. es of 1003, decided C^) . (1906) ,1. Jb, R„ 28 Ali, 693. - 
goth’ April ■■ 
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1900 This was a suit askiug for. the partition of certain immovable 

^TOOHAOT*' " Bon- revenue-paying property, situated in the city of Oawnpore, 
There was no dispute as to the ownership of the parties or as to 

SCUHAMMAD , ^ j. . i. 

All Khak. the proportionate shares to which they were entitled. The Court 

of first iostance (Subordioate Judge of Cawnpore) appointed the 
amin of the Court as a commissioner under section 396 of the 
Code of Civil Procedure to make the partition, and he accordingly 
did so. The defendants Mulchand and others took exception 
to the manner in which the partition had been effected by the 
amin, but their objections were substantially overruled and the 
partition was adopted, .but with some modification. The object' 
ing defendants preferred an appeal to the District Judge, urging, 
amongst other pleas, that the procedure of the first Court was not 
in accordance with section 396 of the Code of Civil Procedure, 
inasmuch as that section made it incumbent on the Court to 
appoint more than one commissioner. The District Judge, how- 
ever, rejected this plea on the ground that the appointment of one 
commissioner was in accordance with the usual practice, and 
was sanctioned by Rule 120 of the Rules of the High Court. 
Some farther modification of the partition was made by consent 
of parties; but in the main the defendants’ appeal was dismissed. 
The defendants thereupon appealed to the High Court, where the 
question of the legality of tke-appointment of one commissioner 
was again raised. The appeal was first heard before a division 
Bench consisting of Knox and Richards, JJ., on whose recom- 
mendation it was referred by the Chief Justice to a Full Bench. 

Mr. W. K. JPort&i', for the appellants, argued that the express 
words of section 396 of the Code of Civil Procedure, especially 
when that section was read in its relation to the other parts of 
Chapter XXV of the Code, which deal with other kinds of 
commissions, clearly indicated that it was the intention of the 
Legislature that commissions to make partition should not be 
issued to one person only. Bldwitji Ahoha y'. Narayan 
Balaji (1) was in favour of this view. To the coubrary was the 
case of Gayan Ghuitder Sen v. Dm^ga Churn Sen (2), but it 
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in the snbjeot or context ” bad not been taken into account. 1905 
Here the irhole of section 396 and the rest of Chapter XXV 

, _ _ r ■ MlJIiClSAKJ) 

was repugnant to the construction placed on the. section under 
discussion in that case, 

Munshi Gobincl Prasad ffor Babu Satya Chandra Mnherji)^ 
for the respondents; relied on the ruling of the Calcutta High 
Courts, and more particularly on rule 120 of the rules of the 
High Court of the 4th of April 1894; which, it was contended, 
showed that the High Court, when framing rules for the subordi-* 
nate Courts, had accepted the construction now sought to be 
placed by the respondents upon section 896 of the Code, 

StajSTLBY; C, J. — This appeal has been referred to a Full 
Bench. It involves an important question arising out of the 
section of the Code of Civil Procediii’e dealing with commissions 
to make partition. The appellants contended in the Courts below 
that the allotment of shares by one commissioner is contrary 
to the provisions of section 396 and is illegal. This section, it is 
said, contemplates the appointment of more than one commissioner 
and renders it compulsory on the Court to appoint more than one. 

Chapter XXV of the Code deals with four classes of commissions, 
namely: — 

(a) Commissions to examine witnesses ; 

f'&j Commissions for local investigations I 

(c) Commissions to examine accounts and 

(d) Commissions to make partitions. 

In the case of commissions to examine witnesses, section 385 

expressly provides that the commission may be issued to any per- 
son whom the Court thinks fit to execute the same. In the case 
of commissions for local investigations likewise the Court may 
issue a commission to such person as it thinks fit. In the case 
of commissions to examine accounts, the language is the same. 

But when we come to commissions to make partitions, instead of 
the singular number we find the plural is used. In the first por- 
tion of the section (s. 396) the Court is empowered to issue a 
commission to such persons as it thinks fit. The second para- 
graph of the section provides that the commissioners shall ascer- 
tain and inspect the property, etc., and the third paragraph 
directs the commissioners to prepare and sign, a report, or (if. 
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they caiinot^ agree) separate reports appoiotiiig the share of each 
party In tliis case -the use of the plural persons/^ and com*; 
missioners/^ is ■noticeable* But it is argued that in view of sec- 
tion 13 of the General Glauses Act of 1897j the use of the plural 

It is provided ^ 
golar shall include the plural 
; repugiiant to this eon* 
Ve iiave theref ore;to: see' 


'Muhammad 

Alrl Khah. 


;viB. hy,: no means,:decisiven£ 'the .question 
. by that section that words in the sin 
and vice versd^ unless there is anything 
stmetion in the subject or the context, 
whether there is anything in section 898 to make it repugntint 
to treat the plural nouns persons and commissioners/^ as used 
in the section^ as applicable to a single individual. In my 
opinion the direction in the third clause of the section shows 
beyond doubt that the Legislature intended that more than one 
commissioner should be appointed. That clause directs that the 
commissioners shall prepare and sign a report^ or, if they cannot 
agree^ separate reports. This shows that the appointment of two or 
more commissioners was in the contemplation of the Legislature. 
If it had been intended that one or more commissioners might be 
appointed 5 we should have expected to find befoxe the words if 
they cannot agree words sucli as in case there be two or more 
commissioners. It appears to me that the Legislature advisedly 
used the plural number in the case of commissions to make parti- 
tion^ and therefore that the Court cannot legally issue a commis- 
sion to one commissioner only. 

I would therefore allow the appeal on the ground that the 
allotment of shares carried out by one commissioner is contrary 
to law. 

KriTOX^ J. — I fully agree and have nothing farther to add* 

Eichakbs, J.«— I also agree^ but it appears to me that there 
is nothing to prevent the parties to the partition proceedings 
agreeing that one commissioner only should be appointed^ and I 
do not think it follows that all the partitions that have been made 
are invalid by reason of the fact that only one commissioner has 
been appointed. 

By THjg Coubt. — T he order of the Court is that the appeal 
being allowed the decrees of both the lower Courts are set aside 
and the case is remanded to the Court of first instance^ through 
_ the, low^er appellate. Dourly with directions that it proceed with 




the partition of the property in dispute according to law, appoint- I906 

ino'. unless the parties otherwise agree, at least two commissioners mulcham 

to°uiahe the partition. Under the circumstances we make no 

order as to the cost of this appeal. All other costs will abide the Azi Khas. 

result. 

Appeal decreed and came remanded. 

appe llate OlV-IL. 

Jiefure 8ir John UtMey, KiiigU, Chief Mice, and Mr. Jusiiet Sir William 

Burlcitt, 

ivAM SAHUP (Plaintipt) v. RiM DKI A^fD othees (Deiekpakt).* 

Aiit ISo* of (Indian Limitation Act), BckeduU Ilf Article 126 

Limitation’— Alienation^^Lictitious award— Mindu family, 

A Hindu widow, plaintiff in a suit to recover property, in resi)ect of 
wliicli she was entitled to a Hindu widow’s estate, from the possession of the 
widows of other niombers of her husband’s family, entered upon a collusive 
arbitration by which the whole of the property of the plaintiff’s husband was 
divided amongst certain female members of the family, it being declared 
that each of the parties to the arbitration proceedings took an absolute estate 
in the share allotted to her. Meld that this proceeding amounted to an . 

“ alienation ” of the property so dealt with within the meaning of article 125 
of the second schedule to the Indian Limitation Act. Sheo Singh v, Jeoni (1) 

The fact6 of this case arc fully statedin the judgment of the 

Courts. * 1 ni. j 

The Hoii’ble Pandit Suucldr Lcil B,nd Dv* Okdndrd 

Banerji, iov the apT^ellaat. , ■ a 

Mr. B. E. 0’ Conor) Babu Jogindro Nath Chaudhri ana 

Muusiii ffotJmcJ Pi’asttd, for the respondents. 

Stakley, O.J., and BuEKiir, J.— This is an appeal against 
a decree of the learned District Judge of Shahjahanpur dismiss- 
ing the plaintiff’s suit by which he sought to obtain certain 

declarations. t> i i o 

The plaintiff Earn Sarup is grandson of one Balak ±».am, 

deceased, by his daughter Musammat EamPiari, and the defen- 
dants are Musammat Earn Dei, widow of Bahadur Lai, last 

• First Appeal No. 273 of 1904, from a decree of C. D. Steel, Esq., Dis- ^ ^ . 
trict Judge of Sliabialianpur, dated tlie 12tli of September 1904. ; ^ ^ 

(1) (1897) L L. B., 19 All., 524. ' 
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surviving son 01 xJalalv xt,am, iuiisammau wiuuw ui. 

predeceased son^ and Kanliai Lal^ own brother of tae appellant. 
He is a nominal defendant 

Balak Ram left three sons and three daughters. None of the 
sons had male issue, but Bahadur Lai, husband of the defendant 
Ram Dei, left by her a daughter Kirpa Dei who died in 1896- 
There has been some previous litigation in this family, in the 
course of which it has been held in this Court that the family 
was joint at the death of Bahadur Lai; that as he was the last 
fall owner of the joint property, the defendant Musammat Ram 
Dei took a widow^s life interest in it, and also that an adoption 
purporting to have been made by Musamniat Parbati, widow of 
one of Balak Ram^s sons, was invalid. It is admitted that the 
appellant Ram Sarup is as a Eandhu the next reversioner to the 
estate of his maternal uncle Bahadur Lai, expectant on the death 
of Mii=^ammat Ram Dei. 

After the death of Bahadur Lai his brothers^ widows Musam- 
mat Kausila and Musammat Parbati set up certain claims to 
possession of portion of his estate which had been recorded in 
their names in the village papers. Bahadur Lai died on May 
24th, 1883. 

On February 5th, 1892, Musammat Ram Dei institutod a suit 
against her two sisters-in-law Kausila and Parbati, in which she 
asked (1) for a declaration that as widow of the last full owmer she 
was entitled to possession of the whole estate left by him, and (2) 
for recovery of possession of those portions of that estate which 
had been recorded in the names of her sisters-in-law. 

The suit did not come to trial, for on August 1st, 1892, the 
plaiutifi Earn Dei and her two sisters-in-law, the defendants, eon- 
jointly with Musammat Kirpa Dei (since deceased) the daughter of 
Ram Dei, and with Kanhai Lai, posing as the adopted son of 
Musammat Parbati, entered into a certain agreement by which 
they agreed that all the property (with certain exceptions^ not 
material here) should be divided into four equal lots among the 
four female executants, each taking one lot, and that jeaeh of 
them should be the owner and possessor of her share with pro- 
prietary power to make transfer of the same/^ The meaning of 
this is thpit four women, of whom not one had any title to the 
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absolute ownership of the estate or any part of it, and of whom 
only one had any title to present possession, purport by agreement, 
each to take and confer on each other full proprietary possession 
of portions of Bahadur LaPs estate. They then have recourse to 
the device of an arbitration (so often used in these Provinces as a 
cloak to fraud) and appoint one Badri Prasad, who was general 
agent of Musammat Earn Dei, to be their arbitrator for the purpose 
of dividing the entire landed property, houses and shops, etc., as 
specified in the agreement and deciding cases pending in the Civil 
and Revenue Courts as regards profits. The only duty imposed 
on the arbitrator is to divide the property into four lots in aceord« 
ariec with the agreement at wdiich the executants had arrived. 

The arbitrator made his award on January 12th, 1893, 
and Ram DePs suit was dismissed on January 25th, 1893, in 
accordance 'with the award made by the arbitrator Badri Prasad 
and dated the 12th January 1893, the parties to bear their own 
costs and to be bound by the award. 

The pi'esent suit was instituted by Ram Sarup on the 29th 
June 1904. In his plaint he recited the previous proceedings set 
forth above and prayed for a declaration thatfthe proceedings re- 
lating to the arbitration award of January 12th, 1893, and the 
decree of January 25th, 1893, are after the death of Musammat 
Ram Dei ioeffectaal as against the reversioner, and that they (the 
award and the decree)are null and void as against him. 

In other clauses he asks for any other relief to which he may 
be entitled and for costs. The pleas raised by the defendants 
wore principally that the suit was barred by limitation and that 
the defendant had acquired title by adverse possession. 

The learned District Judge found for the plaintiff on the ques- 
tion of limitation, being of opinion that the suit was not time- 
barred, But on the main issue in the case he was of opinion that 
the plaintiff was bound by the clearee of January 25th, 1893, on 
the award and therefore dismissed the suit. He founded his judg- 
ment chiefly on his view of the well known Shivaganga case and 
other cases which followed it. He apparently did not notice that 
in this case there was no trial in open Court between the con- 
tending parties and that the decree was founded on agreement 
between them* , . ^ , ... ' . ' '/ 
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The plaintiff appeals, coatendiog that the Court below was 
wrong in dismissing the suit on the ground that tho plaintiff was 
bound by the decree of January 26tb, 1893. 

The learned counsel who represented the respondents fiaiiklv 
admitted at the hearing that he was unable to support the decree of 
the learned Judge on the ground taken by the latter as to the appel- 
lant being bound by the decree of January 25tb, lb9b. But wlulo 
abandoning that question the learned counsel proceeded to sup- 
port the decree on another ground which had been decided against 
the respondents in the lower Court, namely, that the suit when 
brought was time-barred. In this the learned counsel was clearly 
within his rights under section 601 of the Code of Civil Procedure. 
His contention was that the limitation rule applicable, is that ol 
article 20 of the Limitation Act and not article 125 which had , 
been applied by the learned Judge. It the former rule be applic- 
able, the suit undoubtedly was time-barred when instituted. 

Now pviwid fdois article l2o appears to fit the suit exactly. 
But the learned counsel contends that there has been no “aiie-na- 
tion” by Musammat Earn Dei and that therefore the appellant is 
not entitled to the limitation period of twelve years provided by 
article 125 and that the suit must he taken to come under the 
general article 120. In this contention we are unable to concur. 
To work an alienation such as is contemplated by article 126 it 
is not necessary that there should be a formal deed of transfer by 
the female mentioned in that article. It is sufficient if an act be 
done by her which necessarily resulted in an alienation. Here we 
have Musammat Earn Dei, a Hindu widow, entitled to possession 
for her lifetime of her husband’s estate, entering into an agreement 
wdth her daughter and sisters-in-law, none of whom had any title 
to present possession, to hand over to them three-fourths of the es- 
tate she had inherited from her husband, conferring on them not 
a life-interest such as she herself possessed, but an absolute pro- 
prietary interest, and to take a similar interest for herself in one- 
fourth portion of the estate which she retained for herself. To 
carry out this object she resorts to the device of an arbitration j 
appoints an arbitrator formally to divide the estate into foiu' lota, 
and then on the making of the award has the latter presented to 
the Court before tvhich her suit was pending and allows the suit 
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to be (iiamissed in aceorclanoe with the award which the decree 
made in the suit declares is to be biadiDg on the parties. 

Such an act in our opinion amounts to an alienation as far as 
Mnsammat Earn Dei wa^ concerned. It was no doubt n pre- 
tended alienation, m she had no power to confer an absolute 
estate on her co-signatories to the agreement of August Ist, 
IS92; but it is such an alienation as is aimed at by article 
126 of the Limitation Act. In this opinion we are supported by 
the case of Sheo Singh v. Jeoni (1) in which it was held that the 
action of a Hindu widow in allowing a collusive suit to be 
brought against her for i3ossession of her late liiisband^s estate 
and in confessing judgment andsiiSering a decree to be passed in 
favour of the plaintiff amounted to an alienation within the mean- 
ing of article 125 of the Limitation Act. In that decision and 
in the reason on which it is founded we fully concur: We 
find that in this case the widow Musammat Ram Dei did an 
act which necessarily resulted in the pretended transfer with an 
absolute title of portions of her husband^s estate to her daughter 
and sisters-in-law. 

' We concur with the learned District Judge in holding that 
the suit is not time-barred. Mr. O^^7o^^or for respondents also 
contended that the plaint disclosed no cause of action in that no 
relief was asked for in respect of the agreement of August 1 892, 
To that it is sufficient to reply that in the plaint relief is 
asked against the proceedings relating to the arbitration a ward, of 
January 1893 and the decree of January 26, 1893, which we inter- 
pret to mean all proceedings leading up to and resulting in that 
award and decree. The agreement of August 1892 and the 
appointment of Badri Prasad to divide the property, were, we 
have no hesitation in holding, proceedings relating to the award 
and as such were proceedings against which relief was prayed. 

For the above reasons we allow this appeal. We set aside 
the decree of the District Judge and we remand the record to 
him for decision on the issues left undecided by him. The objec- 
tion fails and is dismissed with costs, ■ Appellant is entitled to 
the costs of this appeal. 

Appeal decreed and mum remanded. 

, ' (1) (1897) h Ii, E*, 19 AIL, C24, . ..’t _ 
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LA.L BAHADITB Am othbss (Plaiktipps) v. KANHAITA LAL 
(Depehbakp). 

[On appeal from the High Court at Ailahabad] 

Rind% layo— Joint family^Ffesim^tion and oms of ^rocf as to whether 

ferty it ancestral or selfaequired’^Nuclem of ancestral property Jro^ 
perty purchased while living jointly-^Will disposing of ancestral fro* 
periy ^Invalidity of-^» 

A Hindu, the head of a joint family governed by the Mitakshara law, left 
property which on his death in 1849 passed to his three sons, who remained 
joint imtil 1866 when they came to a partition amongst themselves. There 
was nothing to show that any of them then had any separate property. At 
that time one of them had two sons and another son was bora to him after 
the partition. The father and these three sons lived together jointly and 
acijuired other property. The father died in 1894 leaving a will by which h® 
gave a small allowance and a residence to each of his younger sons, and left 
all the rest of his property to his eldest son describing it as his self- 
acquired property* In a suit brought by the two younger, sons against their 
brother to set aside the will, the validity of which depended on the question 
whether the property was ancestral or seif-acquired, the Judicial Gommitte® 
(reversing the decision of the High Court) held that the share taken on par- 
tition by the father of the plaintiffs and defendant was ancestral property 
in which from their birth his sons acquired an interest; that there thus 
being a nucleus of ancestral property the onus was on the defendant to show 
that the property in suit was self-acquired and not purchased with ancestral 
funds ; that such onus had not been discharged ; that on the contrary the 
evidence showed that there was a common stock of the whole family into which 
each member voluntarily threw what he might otherwise have claimed as 
self-acquired and that the property purchased by, or with the assistance of, 
the joint funds was joint property, and did not belong to any particular mem- 
ber of the family. There was therefore no self-acquired property, and the 
will was consequently inoperative to defeat the claim of the younger sons to 
a share in the family estate. 

Appeal from a judgment and decree (December 21st, 190..) 
of the High Court at Allahabad which 'varied and substantially 
reversed a decree (March SOth, 1898) of the Subordinate Judge 
of Bareilly. 

The parties to the suit out of which this appeal arose were 
brothers, the sons of one Durga Prasad, who died on the 6th April 
1894. Durga Prasad was one of the three sons of one Gobind Kam^ 
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who was a patwari, or village accountant, the other two sons being 
Jwala Prasad and Hazari LaL Gobind Ram died in 1849, at 
which time Dorga Prasad was a student in Bareilly College, aged 
about 20, his j^oimger brothers being about 18 and 11, respectively. 
In 1862 Diirga Prasad entered the service of Government and 
after holding various offices in the Education Department became 
ultimately an inspector of schools on a salary of Rs. 750 a 
month. He retired in 1885 on a pension of Rs. 4,000 a year 
which be enjoyed until his death in 1894, 

Durga Prasad left two will% one made on the 3rd April and the 
other on the 11th December 1893. By the later will he fixed 
for each of the plaintiffs an allowance of Rs. 35 a month and 
gave to each of them a house for residence : the remainder of his 
property, movable and immovable, he bequeathed to his eldest 
son, the defendant. The will recited that all the property con- 
stituting the estate of Durga Prasad was his self-acquired property, 
and it set forth the reasons for the unequal distribution under it. 
Administration with the will annexed was granted to the defend- 
ant, and the objections to the grant raised by the plaiutifts on 
the grounds that the will was not genuine, and that if genuine it 
was made under undue influence, were disallowed; and the 
plaintiffs brought the present suit for a declaration that the two 
wills made by Durga Prasad were opposed to Hindu Law, in- 
valid and void,” and that Durga Prasad was not competent to 
make them. 

The plaintiffs in the plaint alleged that Gobind Ram possessed 
ancestral zamindari property and carried on money lending and 
left at his death property and cash to the extent of Es, 36,000 ; 
that after his death considerable immovable property was pur- 
chased by Ms sons with funds left by him ; that in 1866, the three 
sons divided the property and each took separate possession of 
liis share ; that the income arising from Durga Prasad^s share was 
Re, 400 a year ; that this income was kept in deposit and was 
invested in money-lending ; that the funds which thus accumu- 
lated were credited in the firm of Lachmi Narain at Bareilly ; 
and thab property was purchased, and additions were made to 
the ancestral property with the help of those funds. They say 
that ail the property thus acquired was ancestral joint property 
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in which Durga Prasad’s sons acquired a joint interest with him, 

— and that according to Hindu Law he was not competent to divide 

bahadub the property unequally under his will, without the consent of all 

the co-Bharers, 

The defendant, on the other hand, alleged that GobincI Ram 
left no funds or immovable property, and that the whole of the 
property in suit was acquired by Durga Prasad himself with the 
savings from his income^ 

The Subordinate Judge held in the evidence that Gobind Ram 
left property worth Rs. 20,000 or Rs* 25,000 1 that shares in two 
villages were purchased after his death with funds left by him ; 
that Dui’ga Prasad’s share of the ancestral property yielded an 
income of Rs. 425 a year ; that with the accumulations of this 
income other property was bought ; that Durga Prasad threw into 
the common stock any property which he may have acquired 
separately, and that the whole of the property which existed at 
the time of his death was joint family property belonging to him- 
self and his three sons* 

As a result of these findings the Subordinate Judge held that 
the wills were invalid and void according to Hindu law, and 
made a decree in favour of the plaintiffs. 

On appeal the High Court (Baxeeji and Aik:maf, JJ,) deli- 
vered separate Judgments, the result of which was to vary consi- 
derably the decision of the Subordinate Judge. 

Ba^beu J, said ; — 

The principal questions we have to .determine in this appeal are^ firstly, 
whether Gobind Earn left any and what property, and secondly, whetheA 
the property in suit or any portion thereof is the self-acquired property 
of Durga Prasad. We shall also have to consider the further question 
whether Durga l^rasad threw any of his self-acquisitions into the common 
stook*^'' 

After discussing at length the evidence on the first poini} he 
came to the conclusion that — 

“ I am unable to concur with the opinion of the Court below that the oral 
evidence proves that Gobind Bam died possessed of property of considerable 
value/' 

As to the second point he said : — 

'^Both parties agree that after the death of Gobind Bam his three sons, 
Durga Prasad, Jwala Prasad and Hazari Lai lived jointly as members of a 
Joint Hindu fatuily 'untlL a partition of the joint property was elfeotod on ' 
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the Mtli April 1866* At that time the following it-ems of immovable proper 
wore owned by the three brothers s- 

(1) Sagaipnr 

(2) S’atehpnr 

(S) Abhairsjpnr 

(4) Milak land in Karampnr 

(5) Milak land in Bohit 

(0) drove in Salehnagar 

. .(7) Dwelling house* 

The last two items were admittedly ancestral. Sagalpur, Fatehpur and 
the land in Karampur have been proved to hare been acquired by the three 
brothers in 1861, or about that time. Sagalpur was purchased for Rs. 1,565 
uttder sale-deed dated 3rd March 1851, and Fatehpur, by sale-deed dated 17 th 
August 1861, for Rs. 1,606. The value of the land in Karampur is stated in 
the plaint to be Bs. 13S5 and there is nothing to prove the contrary. There is 
no evidence whatever to prove by whom the remaining items of property 
were acquired and when. It is contended that in the absence of evidence 
showing the source from which came the purchase money for the acquisition 
of these properties they must be presumed to be either ancestral property 
or property acquired with ancestral funds. With this contention I am 
unable to agree. The property was undoubtedly the property of the three 
brothers who formed a joint family, hut, as rightly observed by Mr. Mayne 
(Hindu Law, 6th edition, p. 338), “ property may he joint property without 
having been ancestral,” and I am not aware of any presumption in Hindu Law 
that joint property must he deemed to bo ancestral unless the wintrary is 
shown. I agree with Farran, J., that “if in order that the plaintiffs should 
succeed in their suit it be necessary that the property .■ . . should be held 
to have been . , , ancestral property, it lies upon the plaintiffs to prove in 
some way or other that it was [ancestral .... There is no piesump- 
tion in Hindu Law upon the point which they can invoke in their favour." 
ITanMai &anpatEao r. AciratUi (1). This view was approved by Sargent, 
C. J.,and Bayley, J., in Alitnedhhoy MvMbhhoy v. Ga»sv.irAhos AlmodUy^ (2) and 
wo have not been referred to any authority in which a different opinion was 
held. The plaintiffs have not, in my judgment, given any credible evidence 
which proves that the property was acquired with ancestral funds. The 
learned Subordinate Judge says that as the sons of Gobind Bam had no income 
before 1852, it may he presumed that Sagalpur and Fatehpur were purchased 
by the three brothers with ancestral funds. This observation would have had 
considerable force had it been shown that there were ancestral funds with 
which the purchases could have bean made, but there is no evidence worth the 
name on the point. Farther, it is not strictly correct to say that the brothers 
had no income. Haaari Lai was, it is true, very young, but Jwala Prasad was 
holding the ofSce of patwari. It is possible, and it is not improbable, that he 
and Durga Prasad raised money for the purpose of making the purchases. 
Durga Prasad was at the time about 22 years of ego. Ha had received education 
(1) (1886) 1. L. B., 12 Bom,, 122, at p. 131, (2) 
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at the Bareilly College of a kind muck auperior to that generally obtained 
in tbose days by the son of a village accountant and expected to enter 
tlxe service of Government, as be did about eighteen months later on a salary 
of Es. 70 a month, not a very small sum in those days. He and Jwala Prasad 
were therefore in a position to borrow money for acquiring property. It 
must be admitted that there is no evidence that money was actually borrowed, 
but this is not to be wondered at having regard to the difficulty of obtaining 
such evidence after the lapse of nearly fifty years. There is, however, no 
aj^riori improbability as to the brothers having, as suggested, raised money on 
their own account for the purchase of property. Anyhow it was for the 
plaintiffs to prove the existence of ancestral funds and this they have failed 
to do. In the recent case of Biwan Man Bijai Bahadur Singh v, Indarpal 
Singh (8) their Lordships of the Privy Council affirmed the rule that *‘he who 
claims property through some other person must show the property to have 
been vested in that person." In this case the plaintiffs claim the property 
which their father possessed at the time of partition in 1866 on the ground 
that part of it was vested in Gobind Earn and the remainder was acquired with 
funds left by Gobind Bam. Upon the principle laid down by the Privy 
Council it was for them to establish their allegation, to use the words of Farran, 
L, *‘in some way or other," The dwelling house and the one-third share in 
the grove in Salehnag^r yielded no income, and except the oral evidence which, 
as stated above, I consider to be untrustworthy, there is nothing to support 
the plaintiffs* allegations in regard to the rest of the property. The exis- 
tcnce of an ancestral nucleus for. the acquisition of other property has not, 
therefore, been established. 

Even if it be assumed that the seven items of property mentioned above 
arc either property left by Gobind Ram or property acquired with funds which 
belonged to him, I am of opinion that it has been satisfactorily shown that 
the income arising therefrom was wholly insufficient to form the nucleus for 
the subsequent acquisitions,*’ 

After referring to the expenses which had to be paid oat of 
the income of Durga Prasad ,beforo it was available for farther 
acquisitions he said: 

** All these expenses could hardly be covered by the income of the pro- 
perty which he owned at the time of the partition $ so that nothing went 
into his pocket which he could accumulate and employ in purchasing other 
property. In this respect the present suit closely resembles the case of 
Xahshman Magaram v. iTamnadai (4). As in that case so in this the income 
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ftiais mi. with his own separate earnings. There is, moreover, ample aafl 
satisfactory evidence which proves that the income of the property which 
existed before' partition was not at all employed in the purchase of the pro- 
i'lfhrty 'suhie^j^^ -'Thi's "'evidence' is afforded By/the , aecoimts /of .the, 

firm of Jado Rai, Baldeo Prasad, which the plaintiffs have caused to be 
produced.” 

After examining and considering the accounts lie said:-- 

** The conclusion at w’^hich I have arrived is that it lias not been proved 
that there w\as any nucleus of ancestral property, and that it has been 
established on the contrary that the acquisitions made by Burga Prasad were 
made with his separate funds and without the aid of ancestral funds. 

The Court below has held that the separate acquisitions of Burga Prasad 
were thrown by him into the common stock and that they therefore formed 
the joint property of himself and his sons. This, it may be observed, was not 
the ease set up by the plaintiffs in their plaint, but has been spelt out for 
them by the learned Subordinate Judge* 2Sfo doubt, as Mr. Mayne says (p. 8S0, 
6th edition) " property which was originally self -acquired may become joint 
property, if it has been voluntarily thrown by the owner into the joint stock,* 
but he points out that * to create such a new title, however, a clear intention 
to waive the separate rights of the owner must be established.* What is 
there in this case to show that Burga Prasad ever intended to waive his 
separate rights and to declare the whole of his property to b© the joint pro» 
petty of himself and his sons ? The only circumstance to which the Court below 
refers as indicating his intention is that he did not keep the income from the 
property separate from his salary, but * amalgamated them into one gene- 
ral fund.* This certainly is not sufficient evidence of his intention to create 
ft new title in his sons which they did not originally possess. The whole of 
Burga Pra8ad*s , conduct towards the plaintiffs, the feeling of displeasure 
and dissatisfaction which he entertained for them, negatived the existence of 
such an intention. This is not a case of the blending of separate property 
with joinji property or of separate funds with joint funds, and I am unable to 
agree with the view of the Court below on the point. 

*‘In my judgment the plaintiffs have failed to substantiate their claim 
except as to the grove in Salehnagar and the dwelling house called the 
* dewankhana,* both of which are ancestral property. As to these two items of 
property the will of Burga Prasad cannot have any operation so as to deprive 
the plaintiffs of their vested interest in them. To this extent the decree of 
the Court below should, I think, be sustained, but the remainder of the claim 
must be dismissed, the appeal allowed and the decree of the Court below set 
ftside. ** 

Aikman, J., said ; — 

** I concur generally in the Judgment which has just been delivered by my 
learned brother. In addition, however, to the items of property in respect of 
which he would sustain the decree of the lower Court, I would sustain that 
decree in respect of two other items, namely, the shares in Patehpur and 
Sagalpur (items 6 and 7 in the first schedule attached to the plaint). ^ Thete ^ 
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sliare» were purchased two years after tlie death ot eomna mm oj i 
sons, who were then aged twenty-two, twenty and thirteen ;years, resp< 
At the time of the purchase Durga Prasad had not entered Gov 
employment. It is true that the second son, Jwala Prasad, was at tli 
patwttxi, but his pay as such would not at the outside be more than 
month. I consider it in the highest degree improbable that thos 
could raise money by borrowing for the purchase of these properties, 
no hesitation in saying that Hazari Lai has grossly exaggerated the ai 
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to enable his sons to mahe the purchase referred in above. As has been sliown 
by my learned colleague, the income of these two properties was not sufficient 
to form a nucleus for the acquisition of the other properties, which I agree 
in finding were acquired by Durga Prasad from his own savings.” 

The result of the decree of the appellate Court was by uphold- 
ing the will of Durga Prasad of the llth December 1883 to deprive 
the plaiutifis of all the property in suit except their shares in the 
grove in Salelmagar, the ''Dewankhana/^ Fatehpur and Sagal- 
pur. 

On this appeal W* A. Raikes for the appellants contended that 
the High Court had wrongly placed the onus of proof on the appel- 
lants. As the family was a joint Hindu family and admittedly 
possessed of some ancestral property, the presumption was that the 
properties were all joint, and it was for the respondent to prove his 
contention that the properties in suit had been purchased by self- 
acquired funds. Eeferenoe ivas made to Dhurm Bass Pandey 
V. Shama Soondri Dihicih (l)j and Go'pee Krist Qossain v. 
Oanga Persaud Qossain (2). If there was only a nucleus of 
ancestral property that was all that was necessary, and it was 
shown by the evidence that there was a considerable amount of 
ancestral property. Such of the ancestral property as descended to 
Durga Prasad by inheritance, and any property purchased with 
ancestral funds, or the income of such ancestral property became 
joint property which vested in his sons at their birth, and which 
Durga Prasad was incompetent to deal with by alienation or by 
will without his son^s consent. He could not therefore give it to 
one to the exclusion of the others unless the latter agreed to its 
being so dealt with. Here, it ^vas submitted, the ancestral pro- 
perty contributed in a material degree to the acquisition of the 
funds with which the ot^er properties were purchased, so that the 

. ’ (I) (1843) a L A. %m (240). (2) (318W) 6 }Coore*i J. A. 


ai,i.ahabad semes. 


251 




VOX. XEIX.] 

properties so aoqtiired became joint property. BamfersTiad 
Tewarry v. Sheo Churn Dass (1) ; and Lwsimon Mow Sadasew ■ 
y. MuUar Mow Bajee (2) were referred to. The augmentation, 
or improvement of the joint property by one member with the 
aid of joint funds would make such augmentation or improve- 
ment joint property. Reference was made to Quruchurn Boss v. 
Ooluhmonee Bosses (3) and LaJeshnnan Mayaram v. J amnalai 
(4). As to the gains made by a member of a joint family who has 
received education out of the joint funds Bwvasula Qanga- 
dharudu v. Burvasula Narasainmah (5) was cited showing 
that such gains became joint and inalienable. There was only 
one account kept of all the funds, which showed that Durga 
Prasad mixed what would otherwise have been his self-acquired 
funds with the joint funds, and by so doing made them joint. 

G. JE. A. Moss for the respondent contended that the property 
in suit was the self-acquired property of Durga Prasad, and was 
not acquired by the use of joint ancestral funds. The evidence 
showed, and the High Court had rightly found, that Gobincl Ram 
left but very little ancestral property, and that the income of Durga 
Prasad’s share of it was quite insufficient, after meeting the 
expenses of his family, to enable Durga Prasad to acquire the 
properties now in suit. It was also proved that Durga Prasad had a 
considerable income of his own from which he could have acquired 
such properties, and after the admitted partition of Durga Prasad 
and his brothers the presumption was that he did so acquire them, 
and the onus had been rightly placed on the appellants to show 
'they were acquired by joint funds. It was contended on the 
findings of the High Court, which, it was submitted, were correct, 
that there was no nucleus of ancestral property from which other 
properties could have been purchased, and that it was conclusively 
shown that Dui’ga Prasad had purchased them with his self- 
acquired funds. “Hucleus” of ancestral property meant income of 
ancestral property, and there was never sufficient of such income to 
purchase the properties now in dispute. Reference was made to 
Mayne’s Hindu Law, 7th edition, page 348 and the same authority, 
page 343, paragraph 276, 6th edition, page 333. Durga Prasad was 

8 j; 
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therefore entitled to dispose of the property in suit (other than 
tlmt excepted in the decree of the High Court), and his wiU was 
valid. 

Bailees replied. 

1907, February Sth.—Uhe judgment of their Lordships was 

delivered by SiR Akbeew Scoblb 

The litigation in this case began between three brothers, sous 
of one Durga Prasad, two of whom, named Lai Bahadur and 
Jagdamba Prasad, brought a suit against their elder brother, 
Kanhaiya Lai, the present respondent, to set aside a will made by 
their father, which they contended was invalid and void acoord- 
ing to Hindu law. Jagdamba Prasad has died since the institu- 
tion of the suit, and his minor sons represent his interest in this 

appeal. . 

Durga Prasad was one of the three sons of one Gobiiid Lam, 

and it is admitted that he separated from his two brothers, Jwala 
Prasad and Hamii Lai, in 1866. Up to that time the three 
brothers had formed a joint Hindu family ; but a complete parti- 
tion of the family property, whatever it was, was then made 
between them. At the date of the partition, two of Dorga 
Prasad’s sons, Kanhaiya Lai and Lai Bahadur, were living | tie 
third son, Jagdamba Prasad, was born subsequently. 

The most important question which their Lordships have had 
to consider, has been, how much (if any) of the property then par- 
titioned was ancestral ; and this depemls upon how much propoity 
was left by Gobind Ram at the time of hi3 death in 1849. lor 
the re.-pondent it was at one time contended that he left no 
funds or immovable property ; ” but that contention has since 
been abandoned. In the High Court, Banerji J., found that the 
only immovable property left by him was a grove in Saiehnagar, 
which is valued at Rs. 666 in the plaint, and a dewankhana, which, 
it is admitted, was awardee! to Durga Prasad at the time of the 
partition. But Aikman, J., while concurring generally with the 
judgment of Banerji, J., held that certain estates known as Pateh- 
pur and Sagalpur must also be treated as having des^eocled from 
Gobind Ram. ' And at the hearing before their Lordiships, the 
learhed Counsel for the respondent admitted that a third esfete, 
named Abhaifajpur’/ must, be taken as standing on, the same 
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footing as the two awarded by Aikman, J. There is therefore no 
doubt that these five properties at least were inherited from 
Gobind Earn. 

Tiiere is evidence that he had other properties also. A wit- 
ness called on behalf of the respondent, named Bhairon Prasad, 
who is quite unconnected with the family, but a relative of the 
banking firm by u-hich Gobind Earn was employed, says that he 
used to see Gobind Earn. Revfasa patwari (of several villages), 
and a karinda (agent) of Chaudhri Isaubat Earn,” the witness’ 
uncle. “ He used to come to Chaudhri Saheb’s house.” ‘‘ He 
was worth twenty or tw'enty-four thousand rupees.” As this 
witness was 21 years of age at the time of Gobind Eam’s death, 
and was in the habit of sitting daily at his uncle’s place of busi- 
ness, he would have the means of knowing something about the 
persons employed in his uncle’s firm, though he might not be 
minutely acquainted with their affairs, and their Lordships see 
no reason for discrediting his testimony. It tends to confirm the 
evidence of Hazard Lai, who values his father’s estate at forty- 
thousand rupees, and says that besides immovable property he 
had mortgages and monetary dealings which, after his death, 
were gradually realized in cash by his sons. Hazari Lai’s 
evidence was disbelieved on some points by Bauerji, J., but after 
making every allowance for exaggeration on his part, their Lord- 
slfips cannot but come to the conclusion that Gobind Earn left 
considerable property both in land and securities for money. 

This conclusion is supported by the circumstances of his 
family at and immediately after his death. It is conceded that 
he and his three sons constituted a joint Hindu family. When 
he died in 1849, his son Durga Prasad was about 20 years of 
age and a student at Bareilly College ; Jwala Prasad was 17 or 
18 years of age; and Hazari Lai 10 or 11. All tlmee were 
maintained and educated at their father’s expense. No one of 
them ivas in any emprloymenb until October 1852, when Durga 
Prasad, then a first-class student at the Bareilly College, was 
apiolnted Officiating Visitor of the Bareilly District, on a pay of 
Es. 70 per month. For about three years, therefore, the three 
brothers had been living on funds which they had not earned; and 
as they had also, in 1861, puroha‘.ed the two estates of iJatepiior 
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and Sagalpur, to 'wMch reference has already been made, for | 
Rs. 1,606 and Rs. 1,660, respectively, it is tolerably clear that the 
money for these pnrebases must have been provided fiom funds 
left by their father. Abbairajpur was still more valuable, as in 
1870 it was leased, together with Fatehpur and a fraction of 
Sagalpu'r, at a jama of Rs. 1,300 per annum. There is evidence 
also that Gobind Ram had lands in Kunja and other villages ; 
and it is certain that besides the dewankhana already mentioned 
he left several houses in Bareilly, which are still in possession 
of members of the family. There w'ere also debts due to, and 
mortgages held by, him. 

The property left hy Gobind Ram, with its accretions, was 
held jointly by his three sons from the time of his death in 1849 
until 1866. In that year a partition of the joint estates was made 
between the three brothers, and there is no suggestion that, at 
that time, any of them had any separate estate. The share then 
taken by Durga Prasad was undoubtedly ancestral property,^ as 
between him and his sons, who from the moment of their birth 
aequked an interest in it. And as after tlie partition he and his 
sons lived together as a joint Hindu familj until the time of his 
death in 1894, it is clear that he had no right to dispose by will 
of, at all events, this part of his property. 

But it was contended that any property acquired by Durga 
Prasad after the partition was acquired by him “ without the aid 
of ancestral funds, and with his own separate earnings,’' and that 
he therefore had the right to dispose of it as self-acquired property. 
This argument derives support from the fact that, after entering 
the service of Government in 1862, Durga Prasad held various 
offices in the Education Department. In 1858 he was a Head 
Clerk in the English office, with a salary of Rs. 160 per month j 
in 1862 he was a head master on a salary of Rs. 200 a month; 
in 1866 he was appointed a Junior Inspector of Schools on Rs. 300 
per month, and eventually he became an Inspector of Schools on 
a salai'y of Rs. 750 per month. In 1885, he retired on a pension 
of Rs. 4,000 a year. Daring the latter years of his life, therefore, 
he was in a position to save a fair portion of his income. But 
what are the circumstances of the case ? It is adimtted that Durga 
Pragad and his sons lived together as a joint Hindu family, and 
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is estaDiished that there was a considerable oiicleus of ancestral 3^907 

I property in his hands after the partition. The onns was therefore — 

on the respondent to prove that his subsequently acquired property Bahabue 
was his separate estate. How has the onus been discharged ? The SakhIiya 
most reliable evidence on the jjoint is that contained in the books 
of Lachmi Narain^ a native banker of Bareilly, with whose firm 
Diirga Prasad kept an account from 1866, the year of the parti- 
tion, until 1884, when it was closed. These books were produced 
on behalf of the appellant, and the clerk who produced them 
said; — knew Durga Prasad. He had an account with the 
firm. The income from villages and pay used to be deposited. 

There was but one account.^^ So far as their Lordships are able 
to form an opinion, this appears to be a correct description, and 
it was not controverted by the learned counsel for the respondent. 

The entries show that properties of considerable value were from 
time to time purchased by JDurga Prasad, and that he did not in 
any way descriminate between the sources of his income, but 
blended them all in one general account. There is oral evidence, 
also, that his sons when they became of age to earn their own 
living, gave the pay which they received to their father, with 
whom they lived and by whom they were supported. This is 
strong evidence that there was but one common stock of the whole 
family, into which each voluntarily threw what he might other- 
wise have claimed as self-acquired ; and that the property purchased 
by, or with the assistance of, the joint funds, was joint property of 
the family, and not of any particular member of it. 

In the last year of his life Durga Prasad became dissatisfied 
with the conduct of his two younger sons, and made and registered 
a will, dated 3rd April 1893, by which, in effect, he divided the 
family property, which he treated as having been exclusively 
acqoired^^ by himself, in unequal shares between his three sons. 

By a subsequent will, dated 11 th December 1893, which practically 
revoked the former will, anl the execution of which is not now 
contested, he gave an allowance of Rs. 36 per month, and a dwel- 
ling-house to each of his two younger sons, and left the whole of his 
remaining property to his eldest son, the preseat respondent. In ^ 

this will no particulars of his proprfcy are given, but it purports | 

to de^l with the movable and immovable properties which 
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will constitute my estate on my death and which are my self- 
acquired properties.” 

In the view which their Lordships take of this cassj there weie 
no properties of Durga Prasad at the time of his death which, 
according to Hindu law, could be classified as self-acquii ed, and 
the will is therefore inoperative to defeat the claim of trie younger 
sons to a share in the family estate. Ihey w'ill tuerefoie humoly 
advise His Majesty that the appeal ought to be allowed and the 
judgment of the High Court reversed with costs, and ti nt the 
decree of the Subordinate Judge of Bareilly, dated 30th March 
1398, ought to be confirmed. The respondent must pay the costs 
of this appeal. 

Appeal allowed. 

Solicitors for the appellants \—T. G. Summerluiys & Bon. 

Solicitors for the respondent -.—Barrow, Rogers & If svilL 

f ' ; , : J. 
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“ Sefore Sir John Stanleg, Knight, Chief Jvstiee, and Mr. Jmtice Sir William , 

Burkiit. 

FEEONATH MUKEEJI (Plai^ttipf) BISHNATH PKASAD (Defskdast) * 
Oivil J?}*oc6d'U}'d Code^ $ectiofi> to tocovqt Jot fnisdical (itt€ud(iiic 0 

•^Fees ^artlff seaured hy a promissory 7 iote-^ Separate suits upon the 

promissory note and for the unsecured balance — Latter suit barred. 

Jl, a doctor, agreed with B to accompany B to Hard war as his medical 
attendant on a fee of Es. 100 a day. After seven days B gave A a promissory 
note for Es. 700, representing seven days’ fees. B, who was a vakil, also 
promised to assist A professionally in certain litigation, i?, however, died 
before he could fulti his agreement to render professional services, A sued 
B’s son upon the promissory note first, and subsequently in a separate suit for 
the balance of his fees for attendance at Hardwar under the alleged agreement 
and for fees for later attendance at Eeaures. Meld that the second suit was 
barred by the provisions of section 43 of the Code of Civil Procedure so far as 
the fees for attendance at Hardwar w^ere concerned, though not in respect of 
the other fees ckimed, 

Ijst this case the plaintifl’ had been the medical attendaot of 
the father of the defendant* 'The plaintiff alleged that in dune 

• Second Appeal '2:5 o. <05 of 1905, from a decree of 0. A. Paterson, 

^ Bistfict Judge M Benares, dated’ the b£h of dune 1905, conliraing a clec.ee of 
' ' , B»ba liira Lai ’Sinia,' Mnnslf. of Benares, dated the igi^h of Pebrnajry 1905* 
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1903; when his patient Eaghunath Prasad was' seriously he 
aceofnpaBied h-im to ITardwar as medical attendant on the express 
agreement that lie would receiYO as remoncration Es. 100 per 
diem. The plaintiff says that he treated Eaghiinalli Prasad at 
Hardwar for 18 days, and; therefore; according. to the contract, 
in respect of this attendance he was entitled to a sum of 
Rs. l.oCO. He alleges that on the iSth of July ItOS, Eaghimatli 
Prasad executed a promissory note in his favour for Es. 700 in 
respect of the fees for seven days and undertook to act as his 
pleader in certain legal proceedings instituted by the plaintiff in 
lieu of the fees, amounting to Es. 600, for the I'emaining six days. 
Eaghniiath Prasad died on the 26th of October 1903, and so was 
unable to render any legal assistance to the plaintiff in the suit 
in qiu^stion. After the death of Eaghnnath Prasad ^ the pJaintiff 
instituted a suit against his son Bishnath Prasad, the present 
defendant, to recover the amount due on the promissory note 
abovementioned. The present suit was brought to recover fees 
for the remaining six days at Hardwar, as well as for subsequent 
atteiidanee at Benares from the 21st October 1903 to the 26th 
October 1903. The Court of first instance (Munsif of Benares) 
gave the plaintiff a decree in one suit for Es* 700 on the promis- 
sory note, but dismissed the other suit on the merits. On appeal 
the District Judge confirmed the MunsiPs decree in the second 
(the present) suit holding that sections 43 and 45 of the Code of 
Civil Procedure barr ed the claim. The plaintiff appealed to the 
High Court. 

Dr. Satish Chandra JSanerji, for the appellant. 

Mr. W. Wallaeh and Babu Satya Narain^ for the respondent. 

Stanley, CJ., and Burkitt, J.— This appeal arises out of a 
suit which was instituted by the plaintiff to recover fees alleged 
to be doe to him by the defendant in respect of the medical treat- 
ment of the late Babu Eaghmiath Prasad, the father of the defen- 
dant, and also fees for the treatment of the defendant. The Courts 
below have dismissed the suit on the ground that an earlier suit 
was instituted, which is said to have been in respect of the same 
cause of action. That w^as a suit for Bs. 700 ior fees' for seven 
days out of thirteen days in which the plaintiff attended at Har- 
dwar upon Baghunath Prasad. The lower .appellate Court held 
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tbaii the claim now put forward, which is in respect of fees for the 
remaining six days of the thirteen and for fees of later atten- 
dances, ought to have been put forward in the former suit, and 
not having been pub forward in that suit, it is barred by the pro- 
visions of section 4S of the Code of Civil Procedure. That seetiou 

provides that every suit shall include the whole claim which the 

plaintiff is entitled to make in respect of the cause of action. The 
facts as alleged by the plaintiff are, that in the month of June 
1908, when Raghunath Prasad was seriously ill, he accompanied 
him to Hardwat as medical attendant on the express agreement 
that he would receive as remuneration Es. 100 per diem. The 

plaintiff says that he treated Raghunath Prasad at Hardwar for 

thirteen days, and therefore, according to the contract, in respect 
of this attendance he was entitled to a sum of Rs. 1,300. 

He alleges that on the 13th of July 1903, Raghunath Prasad 
executed a promissory note in his favour for Es. 700 in respect of 
the fees for seven days and undertook to act as his pkader 
in certain legal proceedings instituted by the plaintiff in lieu 
of the fees amounting to Rs. 600 for the remaining six days. 
Raghunath Prasad died on the 28th of October 1903, and so 
was unable to render any legal assistance to the plaintiff in the 
suit in question. The plaintiff now claims in the present suit 
the recovery of the Rs. 600 remaining unpaid, as also fees in respect 
of subsequent attendance at Benares upon Raghunath Prasad and 
the defendant from the 21st of October 1903 to the 26th of 
October 1903. The lower appellate Court has, as we have said, 
held that suit is barred by the provisions of section 43. 

As regards the claim in respect of the Rs. 600 which is alleged 
to be payable under the agreement entered into for the treatment 
of Raghunath Prasad at Hardwar, we think the lower appellate. 

Court was right. The cause of action which is set up in this case, 

BO far as regards the attendances at Hardwar, is the ‘same cause 
of action as gave rise to the eailier suit. The cause of action was 
in reality the breach of the agreement alleged in the second 
paragraph of the plaint to pay a fee of Rs. 100 per. day for the 
attendance of the plaintiff on Raghunath Prasad at Hardwar. It 
is true that Raghunath Prasad executed a promissory note to secure 
the payment of Es. 700 on account of fees for seven days, bat the f i 
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fact tliafc this security was given does not take, the ease out of xooo 

sec lion 43 because of the proviso to that section, which is in the '""A 

lollowing terms : — For the puriJOses of this section an obligation ’ Mukekji 
and a collateral security for its performance shall be deemed to 
constitute but one cause of action.^^ The contention, therefore, 
that tl:e cause of action on the promissory note is one cause of action, 
and the cause of action for the recovery of the balance of Es. 600 
forms another cause of action, is not well founded. The cause of 
action is in reality, as we have said, the breach of the agreement 
to pay Es. 100 per diem for attendance at Hard war. When then 
the plaintiff instituted his suit for the recovery of the amount of 
the promissory note he ought in our judgment, to have included 
in his claim a claim for the balaneeof Es. 600. Owing to the death 
of Eaghiinath Prasad the agreement which he had entered into to 
appear as a pleader ibr the plaintiff in satisfaction of portion of 
the claim, became inea.pable of being fulfilled, and this occurred 
before the institution of the plantiff^s first suit. At that time the 
plaintiff was in a position to fall back upon the provisions of the 
agreement as it originally stood. We therefore think that as 
regards this portion of the claim the appeal must fail. 

The claim, however, includes a claim for fees for attendance 
at Benares in the month of October 1903. This attendance was 
not provided for in the agreement which is set forth in paragraph 
2 of the plaint. The same considerations, therefore, do not apply 
to it. It really is a claim for reasonable remuneration for services 
rendered by the plaintiff to Raghunath Prasad and big family 
and does not come within the purview of the earlier agreement. 

In respect of this matter it would appear that a separate cause of 
action aro^e. This indeed the learned counsel for the defendant 
respondent, admit/?. 

We therefore' must allow the appeal as regards this portion of 
the claim for medical attendance at Benares from the 2l6t of 
October to the 26th of 0^‘tober 1903. This portion of the claim 
the learned District Judge has not considered. He has peremptori- 
ly diFposed of it as being obnoxious to the provisions of section 43. 

We think that that section does not preclude the plaintiff from 
pressing this portion 6f his claim. We, therefore, so far as this 
portion of the claim is concerned, set aside the decree of the lower 
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appellate Court and remand the appeal to that Court with direc- 
tions that it he re-admitted on the file of pending appeasinrs 
oric^inal number and he disposed of on the merits. In all otaer 
respects tm appeal is dismissed. We think that under he 
oii mstances the respondent is entitled to halt the costs of this 
appeJ, we so direct. We say nothing as to the costs of the 

Decree modi/Ud. 

Before Mr, Justice Sir George Knoiv. 

PIEBHXJ XAEAUS SINGH {Deoebe-koidbb) ®. BALDEO MISHA 
(Jubosient-pebtor). ^ 

JH No. IF 0/1883 (Tramfer- of IropeHy Act), section %0-Mortsme— 
properts totally incapalle of being sold-Decree und-er section 

not obiaiihoblen < v 

Where property mortgaged was property which the mortgagee could by 
UO possibility bring to sHeiu execution of a decree under hie mortgage, rt 
was held that no decree over under section 90 of the Transfer of Property o , 
1882, could be granted. Kedar Nath v. Chandn Mai (1) distinguished. 

This was an application by a mortgagee for a decree over 
under section 90 of the Transfer of Property Act, 1882, based 
upon the ground that inasmuch as the property mortgaged had 
been found not to belong to the mortgagor at aU, the mortgagee 
was entitled to the remedy sought. The Court of first instance 
(Munsif of Benares) dismissed the application, and this order was 
affirmed by the District Judge on appeal. The decree-holder 
appealed to the High Court, which remitted an issue as to the 
interest possessed at the time of the mortgage and at the time 
of the application under section 90 by the mortgagor in the mort- 
• gaged property. The finding returned was that the mortgagor had 
no rights in the holding mortgaged at either time. 

The Hon’ble Pandit Sundar Lai and Munshi Qokul Prasad, 
for the appellant. 

The respondent was not represented. 

Knox, J. — ^The finding to the issue sent down is to the effect 
that the property mortgaged is an occnpancy holding of which the 

• Second Appeal No. 290 of 190.5, from a decree of G. A. Paterson, Esq., 
mstrict Judge of Benares, dated the 13th of January 1905, confirming a 
decree of Babu Hird Lai Sinha. Mnnsif of Benares, dated the 1st of October 
1904. ' ■„ ' 

. ' r ■ . ■ (1) (1903) I.L.E., 26AU., 26. 
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mortgagor was not the tenant at the date of the last settlement, 

The result is that the appeiknt finds 
lim, 'which, so far as he 
ixistenb and whicii he certainly cannot 
The learned vakil who appears for the anDellant 


nor is at the present day. 
himself with the property mo; 
is concerned, is non 
bring to sale, 

cannot refer me to any ruling which goes so far as to say that an 
order may be granted under section 90 of the Transfer of Property 
Act, where no property has been put to sale because from no 
fault of the mortgagee the property mortgaged to him cannot be 
brought to sale. The remedy given by section 90 is an extraor- 
dinary remedy and must, therefore, be applied with great care and 
Jealousy. In the pre,sent case it does seem a hardship that the 
mortgagee is deprived of his security from no fault of his own, 
and is now barred from enforcing a personal remedy in the 
ordinai’y way. The learned vakil asks me to apply the principle 
laid down by Aikman, J., in Kedar Nath v. Chandu Mai (1) 
where, at page 27, the learned Judge remarks as follows : — “ In 
the present case the respondent brought to sale the whole of the 
mortgaged property which he could sell, and has thus exhausted his 
rights under the order absolute,” and further on adds: — “ It ap- 
pears to me that on this state of facts it would be in the highest 
degree inequitable to refuse him a decree by which alone he can 
recover from his Judgment-debtors the unpaid balance of money 
which they owe him,” But the procedure adopted by the decree- 
holder in that case was one which could be brought into harmony 
with sections 88, 89 and 90 of the Transfer of Property Act. In 
the present case it is not so. It seems to me I have no alter- 
native but to dismiss the appeal, but without costs, as no one 
appears for the respondent, 

Apijcal dismissed. 

(1) (1903) I. L. B., 26 All, 25. 
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Sefore Sir John Siaidetf, KaigM, Chief Justice, and Mr. Justice Sir D- ilUatn 

Surhitt. 

MUNSHI asj> oxhebs (Dbeesbauis) «. DAOLAl' a.vd otheks 

(PiAINXIXES). • ^ ; 

Act Mo. IV of 1882 (Transfer of Property Act), section %Q—Morigage— 

nedempiion-Mffect of purchase ly mortgagees of part of the mortgaged 

property. , ^ , 

When the integrity of a mortgage has been broken up upon the purchase 
by the mortgagees of the equity of redemption in a portion of the mortgaged 
property, the right of redemption of each of the several mortgagors is confined 
to his own interest in the mortgaged property 5 he cannot redeem the remain- 
der of the mortgaged property against the wishes of the mortgagees. Mateah 
Aaimut Ali Many. JomaUr Sing (1), Ktmay Mai v. Tehran Mai (2) and 
airiMh Clmnder Dey v, Juramoni De (3) followed. 

This was a suit brought by nine persons alleging themselves 

to be the heirs of the original mortgagors to redeem a usufrac- 
tuary mortgage. The Coart of first instance (Additional Mnnsif 
of Ghaziabad) found the interests of the mortgagors in the pro- 
perty mortgaged were separate, and also that the plaintiff Daiilat 
+1,^. r.r,w An A Af t.hft nlaiutiffs who was in fact entitled to 
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Stanley, C.J., and Bubkitt, J. — The questioa raised in this 
appeal appears to us to be concluded by authority. It is this — 
whether, when the integrity of a mortgage has been broken up 
upon the purchase by the mortgagees of the equity of redemption 
in a portion of the mortgaged property, one of several mortgagors 
is entitled to redeem the remainder of the mortgaged property 
against the wish of the mortgagees, or is his right of redemption 
confined to his share of the property ? In the case of Fawab 
As imut Ali KhiJin y. Jowahir Sing ( 1) their Lordships of the Privy 
Council held that co-mortgagors, who were entitled to a portion 
of mortgaged property, could not redeem against the will of the 
mortgagee any portion of the mortgaged property save their 
own village. They held that the mortgagors could not acquire 
the interest of the mortgagee in other parts of the mortgaged 
property against the will of the mortgagee. They say in the 
course of their judgment that “the appellant the mortgagee), 
if desirous of retaining possession of these villages as mortgagee 
is entitled to do so against the plaintiffs, wh ose right in that case 
Ts limited to the redemption and recovery of their village of Hus- 
seinpur upon payment of so much of the sum deposited in Court 
as represents the portion of the mortgage-debt chargeable on that 
village,” In this Court in the case of Kuray Mai v. Furan 
Mai (2), Spankie and Oldfield, JJ., adopted the same view and 
quoted the authority of the case to which we have refei'red. In 
that case it was held that where ali the proprietors of an estate 
joined in mortgaging it, and the mortgagee subsequently pur- 
chased the share of one of the mortgagors, and one of the mortga- 
gors sued to redeem his own share and also the share of another 
of the mortgagors, he could only redeem his own share. To the 
same effect is the decision of Eampini and Sale, JJ., in the case 
of Qirish Okwader Dey v. Juramoni Be (3). In view of these 
decisions we must allow the appeal; but before we can finally 
determine it, we must have findings of the lower appellate Court 
upon certain issues. These are as follows : — 

(1) What portion of the mortgaged property has been pur- 
chased by the defendants, or any of them, and how 


(1) (1870) 13 Moo. I. Ao 404. (2) (1879) I. L. B., 2 AIL, 

' (3) (1900) 5 C. W. S3. 
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much of it still remains subject to the mortgage of 
the 10th of July 1843 in the pleadings mentioned? 

(2) What porti' n or share of the moitgaged property belongs 
to the plaintiffs and what proportion of the mortgage-debt 
is chargeable against that portion or share/ regard being 
had to the provisions of section 82 of the Transfer of 
Property Act? 

We remand these issues to the lower appellate Court under 
the provisions of section 566 of the Code of Civil Procedurej and 
direct the Court to take such additional evidence as may be 
requisite. On return of the findings the parties wdll have the 
usual ten days for filing objections. 

Issues remitted. 
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Before Sir John Stanley^ Kidght, Chief Justice, and Mr, Justice Sir Willmn 

. JBurhitt, 

liAM KISHA]^ SHASTAEI (PLAiNTirr) i?. KASHI BAI (D^mJWJOST),* 
Act ifo. XFojfl877 (Indian ZimitaiionActJ, section 12 — Limitation — 

“ Time requisite for ottaining a 

The %voi*ds ' the time requisite for obtaining a copy ^ in the second and 
third paragraphs of section 12 of the Indian Limitation Act, 1877, are not 
condned to cases whei’e the person appealing has in person or by a pi^operly 
authorized agent applied for a copy of a judgment or decree, ‘Ramamxwthi 
Aiyarr, Suhramania Aiyar (1) dissented from. 

This was an appeal under section 10 of the Letters Patent of 
the Court from a judgment of Enox, J. The facts of the ease 
are set forth in that judgment, which was as follows : — 

Knox, J. — The sole questiou which has to be considered in 
tMs second appeal'is whether the words used in section 12 of the 
Limitation Act No. XV of 1877, namely, ‘ the time requisite 
for obtaining a copy of the judgment on which the decree 
appealed against is founded ^ and the similar words in the pre- 
ceding paragraph, namely, ‘ the time requisite for obtaining a 
copy of the decree appealed against,’ refer only to cases in 
which the person appealing has in person or by a properly 
authorized agent applied for the copy of the judgment or decree. 
The date of the decree is the SOth June 1904, The defendant 


Appeal No, 30 of 1906 under esetion 10 of fclje Letters Patent 
• <1) (1902) 12 Mad., L. J,, 386. 
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apparently left it to her vakil to obtain a copy of the decree and leoT 
of the Judgment. It may fairly be inf erred, that her object in bam'ivTsiiIn 
obtaining the eopy of the Judgment and decree was, ■' as the lower Shastasi 
appellate Court has found, to consider whether an appeal should Kashi Baf. 
or should not be filed. The appellant's vakil left the matter in 
the hands of his clerk, who applied for a copy of the decree and 
Judgment on the 6th of July, 1904. The copies applied for were 
not prepared until the 18th of July 1904. The real reason for 
the delay was, not that ostensibly given by the copying depart- 
ment, but, as the learned Judge points out, the fact that the 
decree was not drawn up until the 16th of July. Notice of the 
copies being ready was posted on the 18th July. It is allowed, 
and properly allowed, that if the application had been made by 
the appellant herself or by her vakil or by some recognised agent, 
she would have been entitled to the whole of the 14 days that were 
requisite in this case for obtaining the copies of the decree and 
judgment. The lower appellate Court has, however, refused to 
grant any portion of this time, holding that the appellant is only 
entitled to get the benefit of the time taken in preparing the copy 
of the decree, when the copy is applied for by herself or on her 
behalf and with the intention of appealing. This view taken by 
the learned Judge is attacked in this appeal before me. In sup- 
port of it the learned vakil for the respondent has called my atten- 
tion to a case which is to be found in 12 Madras, L. J., p. S86, 
Mamamwthi Aiyar v*. Subramania Aiyar, The view taken by 
the lower appellate Court is undoubtedly supported by the ruling 
cited above, but the judgment in that case is one which assigns 
no reason of any kind whatever for the opinion expressed therein 
and with all due deference to the learned Judges who decided that 
case, I am not prepared to read into section 12 of Act No, XV 
of 1877, the words ^ when the copy is applied for by the party 
appealing or on his behalf and with the intention of appealing. ^ 

The Limitation Act is an Act which takes away existing rights, 
and the language of such an Act should he very carefully con- 
strued, In the present case it would be inconsistent with the 
language of the section to hold that because the a^ppellant left this 
matter to her vakil and the vakil left it to his clerk she is , 

,tb be deprived of the time which she would 'otherwise have gof ' , ^ 
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if sho had sigRod the application herself and handed it over to the 
same clerk for presentation to the Miinsarim* Indeed the danger 
of holding this view is in the present case accentuated by the fact 
that the decree was not ready until the 16th of Jiily^ and the lady 
would have had only 14 days instead of 80 days^ if the time 
occupied in preparation of the decree he not allowed to her. Ihe 
appeal therefore prevails. I set aside the decree of the lower 
appellate Court upon this preliminary point, and remand the case 
under section 662 of the Code of Civil Procedure, to that Court 
with directions to re-admit the appeal to its original number of 
pending appeals in the register, and to dispose of it according to 
law. Costs will follow the event. 

On this appeal : — 

Dr. Tej Bahadur Safrih^ for the appellant. 

The respondent was not represented. 

Stanley, C. J., and Btjbkitt, J. — We agree wdth the learned 
Judge of this Court in the conclusion at which he arrived. We 
think it would be unduly restricting the language of section 12 
of the Limitation Act if we w-eie to hold, as did the lo’wer Court, 
that the application for a copy of the judgment must necessarily 
be by the appellant or somebody proved to have been acting in 
the matter as her agent. The language of section 12 is very 
general. It provides that the time requisite for obtaining a copy 
of the decree shall be excluded in the computation of time. The 
section does not say by whom the copy is to be obtained, nor does 
it introduce the words which have been suggested as necessarily 
embodied in the section, showing that the copy must be obtained 
for the purposes of an appeal. We dismiss the appeal with costs. 

Appeal dismissed. 
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JSefore Sir John Stanley, Knight, Chief Justice, and Mr. Jmiics Sir 
Willimn BurJciit^ 

PARBATI KTJNWAR and othebs (Defend ants), AIAHMDB FATIMA 

AND ANOTIIEB (PdaINTIPFS).* 

Cititl Kroeednre Code, section Misjoinder of causes of action’^ 

faricusness^Kropcrtg claimed under one title from defendants profess-^ 
ing to hold under various titles, 

The pliiintiSs sued as heirs of their father to recover various portions of 
thoir father’s estate from the hands of different alienees. SeU that the fact 
that the defendants set up different titles to the various portions held by 
them would not make the suit bad for multifariousncss. The plaintiffs had 
one cause of action, namely, the right on the death of their father to recover 
their shares of his property. Q-aneaU Lai v. Mairati Singh (1) distinguished. 
Ighm Chmiier Sazra v. Sameswar Mondol (2), Nnndo Kumar JfTasJcer v. 
Lanomali Gagan (3), Indar Kuar v. Gur Krasad (4) and Mazhar AK Khan v. 
Sajjad Husain Khan (5) referred to. 

liiE facts of tlie case out of whicli the present appeal ari.ses 
are as follows : — 

One Nazi Ahmad ITusaiuj who was the owner and in posses- 
sion of the entire village of Yasinnagar and also of a ten biswa 
share in the village of Khardauli and of some bighas of resumed 
muafi land in another village, died on the 2nd of August 1892, 
leaving his widow, the first defendant, and the defendants 
Husain Ahmad and Muhammad Ahmad, two sons, and the 
plaintiffs, his two daughters, him surviving. After his death in 
satisfaotion of a decree obtained by one Gandharp Singh, 6 bis- 
was of Yasinnagar and 5 biswas of Khardauli and a third of the 
muafi land were foreclosed and possession delivered over to the 
judgment-creditor. Later on, namely, on the 18th of January 
1899, a further share in the village of Yasinnagar was sold by 
the widow and two sons to the defendants 6, 7 and 8 and 
another party, t^ie ancestor of the defendant No. 6. Again, under 
a sale-deed, dated the 25th of July 1904, a 5 biswa share in the 
village of Khardauli was transferred to the defendants 6 and 7. 
The suit out of whioh this appeal has arisen was instituted on the 
12th of September 1904, by the plaintiffs as two of the heii’s of 

’^‘Second App©i4-l No. 1074 of 1905 from a decree of B. 1, Dalai, Esq., Dig* 
tricti Judge of Mainpuri, dated tiie 30tli of June 1905, confirming a decree of 
Azis-ur-Bahman, Esq,, Subordinate Judge of Mainpuri, dated tba 31st of 

Marob 1905, 

(1) (1894) I. D, R., 16 Ail, m, 

.m g.B 9 . 7 ),..:...l... D. ..... . 

‘ (5) (1902) LD.B.,24AE,m 

‘ ‘ , ■ 86^^' 
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ATnoad Husain to recover from the defendants 14 out of 48 
sihams of the property v'hich had passed into the hands of toe 
judgment-creditor and transferees respectively imder the decree 

and deeds of transfer referred to above. 

■ The Court of first instance (Subordinate Judge of MaiupuiU 
decreed the' plaintiffs claim, and the lower appellate^ Court 
(District Judge of Mainpuri), upheld the decision of the Court of 

first instance. t. xt- i. 

From this decree the defendants appealed to the Digii 

Court. . 

Mr. M. L. Agarwalcb, Mr. Muhammad Ishaq Khan, Qazi 

Muhammad Zalmr and Babu Surendra Sath 8sn, for the ap- 
pellants. 

Pandit Bhagwan Din Dube, for the respondents. 

Stanley, 0. J., and Bueeitt, J.— '-I'he facts of tins case are 
shortly as follows :-One Kazi Ahmad Husain who was the 
owner and in possession of the entire village of yasinuagar and 
also of a 10 biswa sis are in the village of Khardauli and of some 
bighas of resumed muafi land in another village, died on the 
2nd of August 1892, leaving his widow, the first defendant, and 
the defeadants. Husain Ahmad and Muhammad Ahmad, two 
sons, and the plaiutifis, his two daughtois, him surviving. After 
his death in satisfaction of a decree obtained by one Gandharp 
Singh 5 biswas of Yasinnagar and 6 biswas of Ahavdaiili and a 
third of the muafi land w^ere foreclosed and possession delivered 
over to the judgment-creditor. Later on, namely, on the 18th of 
January 1899, a further share in the village of Yasinnagar was 
sold by the widow and two sons to the defendants 6, 7 and 8 and 
another party, the ancestor of the defendant 5. Again, 
under a sale-deed, dated the 26th of July 1904, a 5 biswa share 
in the village of Khardauli was transferred to the defendants 6 
and 7. The suit out of which this appeal has arisen was insti- 
tuted on the 12lli of September 1904, by the plaintiffs as two of 
the heii’s of Ahmad Husain to recover from the defendants 14 
out of 48 sihams of the property which had passed into the 
hands of the judgment-creditor and transferees respectively 
under the decree and deeds of transfer to which we have refer- 
















veil. XXIX J 


ATXAHABAD BERIJS. 


Tlia Court of first instance decreed the plainfciff^s claim and the 
lower appellate Court upheld the decision of the Court of first 
instance. 

This appeal has been preferred on two grounds, the first being 
that the suit is bad for misjoinder of causes of action, and the 
second that an application made for mutation of names during the 
life-time of Kazi Ahmad Husain on the 28th of June 1892 was 
admissible in evidence, and clearly established that a gift of the 
w-hole village of Yasinnagar had been made by Kazi Ahmad 
Husain to his ^Yidow and two sons, and that therefore the plain- 
tiffs had no interest in this village. 

We shall first deal v/ith the last question. In proof of the 
alleged gift the defendants adduced in evidence a petition which 
wms filed by Ahmad Husain during his life. It runs as 
follov/s Ahmad Husain, am zamindar of Yasinnagar, 

whole 20 biswas, and remain sick. So out of the said zaminclari 
I have given 5 biswas to each of my sons and 10 bwas to my 
wife Barkat Fatima and have made over possession to them, I 
pray that mutation of names may take plaee.'^ In addition to 
this petition two witnesses w^ere examined to prove the alleged 
gift. The learned District Judge found after consideration of 
the evidence that Yasinnagar was not gi'ven as a gift to the 
plaintiftV brothers and mother. It w'^as contended before him 
that the petition for mutation of names to which we have refer- 
red really amounted to a deed of gift. This clearly w’^as not so. 
It amounted at the most to evidence of a gift. The learned 
District Judge dealt wdth it apparently as evidence of a gift 
only. Ho says that these mutations are often made for the 
sake of convenience and are no evidence of exclusive posses- 
sion.’^ Then dealing with the verbal gift which was set up by 
the appellants in his Court he observes ; — The evidence in 
support of it is unreliable. The two witnesses who deposed to 
the gift w^ere a Hindu and a Muhammadan of low position. I 
refuse to puli trust in their halting statements. Mr. Agarwala 
on behalf of the appellants before us argued that the learned 
District Judge was not Justified in not giving full effect to the 
petition in question as amounting to satisfactory and conclusive 
eyidence of th^ alleged gift, Wa think that this eonfention 
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doubt evideuae of a gift, but 
Tlie parol evideuce wbich was 
e clowu iu the opiniou 
coiiclusiou tliat the ' 
,hat no gift in face was 
e cannot go* 
In the case of 
Kanhctya Lai Mowar ( 1 ) their 
similar argument 
us. In that case it was coo- 
proved by certain documents which 
and their Lordships say (at page 
against the appellant 
question of fact, and the determi- 
the evidence. It was argued for 
the appellant that as this evidence to an important extent con- 
sists of writings, the ordinary rule that this Board will not dis- 
turb the judgment of both Courts on facts does not apply. 
Their Lordships cannot accept this view. The question is not 
one of construction of one or more deeds, which would be a 
question of law, but is a question as to t]:e effect to he given to 
decrees, leases and other documents as evidence of the fact of 
adoption and of its consequences.^^ So here the question is not a 
question of construction of the petition relied upon, but it is a 
question as to the effect to be given to that petition as evidence of 
the fact sought to be proved by it, namely, whether or not a gift 
of the village in question was made by the deceased in his life- 
time. We, therefore, hold that upon this ground of appeal we 
are concluded by the finding of fact of the lower appellate Court. 

The next question is whether or not the claim of the plaintiffs 
is multifarious. Both the lower Courts have held that it was not 
so. The claim, it is to be observed, is for the recovery from 
parties in possession, said to be wrongfully, of the plaintiffs^ shares 
of property of their father to which they lay claim as two of his 
heirs. The contention is that inasmuch as the property i>assed 
out of the hands of members o£ the family at different times 
under two transfers and a decree, suits ought to have been brought 
(l) (1894) I. L. R., 22 Calc., 609| 22 L A., oL 


goes too far. The petition is no 
it is not conclusive evidence, 
given in support of the gift entirely brol 
of the District Judge, and he, coming to thii 
evidence was not satisfactory, found t. 
proved. This is a finding of fact behind which w 
The question is not one of law but one of fact 
Lachman Lai Chowdhri v. 

Lordships of the Privy Council dealt with a 
to that which has been presented to 
tended that an adoption w'as 
were adduced in evidence 
017^ ; — There are thus concurrent findings 
on this question, which is a 
nation of which depends on 
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igainst the'defeGdaiats separately in respect of , the property of 
which each had possession* We are of opinion that this conten- 
tion is untenable. We have been referred to the case of GcmesM 
Lai V. Ehairati Singh (1) as an authority for the proposition. 
But in our opinion that case is clearly distinguishable from the 
present. V/e think that in this case the plaintiffs had one cause 
of action only, namely, the right on the death of their father to 
recover their shares of his property, and that that cause of action 
accrued to them upon their father’s death. If the authorities on 
the question of multifariousness are conflicting, two decisions of 
the Calcutta High Court commend themselves to us : one is in the 
ease of I shun Chunder Eazm v. Bameawar Mo^idol (2); and 
the other in the case of Fwndo Kumar Kasicer v. Banomali 
Oayan (3). In the first of these cases it was held by 
O’Kinealy and Hill, JJ., that in a suit for ejectment against 
several defendants, who set op various titles to different parts of 
the land claimed, there is only one cause of action, not several 
distinct and separate causes of action. That was v. suit by 
reversioners to recover the estate of one Brahma mayi Bebi 
from several persons who were in possession of her property 
under diSe:ent titles. The Court held that cause of action, 
namely, what the plaintiffs were bound to prove in order to succeed, 
was that they were the reversioners of Brahmamayi Debi in 
regard to this property and that the claim -was not barred by limi- 
tation. The defendants then could raise any answer they thought 
fit to get rid of the claim ; but the cause of action was one.’^ In 
the other ease, which was a suit brought by the plaintiff in eject- 
ment, claiming under a lease, in which he made his landlord a 
defendant to the suit on the allegation that the plaintiff having 
obtained a lease of the land from the landlord, and having 
obtained possession, was forcibly dispohsessed by the defendants 
in collusion with the iandloid, the defence of the defendants 
mainly was that the suit was bad for multifariousness inasmuch as 
they were severally in j^ossesFion of distinct and definite portions 
of the land, under different demises, and that there was no cbm- 
manity of interest between them. In delivering their Judgment 

(1) (1 894) I. h. B., 16 All., 279. (8) (1897) I. L. B., 24 Calc., 881* 

(3) (1908) L L, B., 89 Calc., 871. 
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HiE and Brett, JJ., say.-.«Tbe cause of action of a pkiutif suing 
in ejectment cannot, so far as n-e can perceive, be affected by the 
title under which the defendant professes to hold possession. It 
matters nob to the plaintiff how the defendant may explain the 
fact that he is in possession or seek to defend Ins possession. 
What concerns tie plaintifl is tlat another is wrengfmly m 
possession of what belongs to him and that fact gives him las 
cause of action. If this is so where there is but one person m 
nos=e=sion, can there be a diflerence wbentre land is m i 
porsession of more than one ? IVe think not. It appears to us, so 
the, nlaintifi’s cause of action is concerned, that it is a matter 
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Before Mr, J'nstice. Micncirdi 
■ EMPEEOB KABHE LAE A'lfB oa 

Act (Zoeal No. Ill oj (United I'f omees 
Hons 147, 227 and 2‘lS—Aet No. XIV of IBOO fine 
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of Government revenues nor is a warrant issued by a Tabslldar validated 1907 

by a general antbority to that e-Sect given to liim by tbe Collector of the Em^boe"" 

district* , ^ 1 1 T 

Ih this case Ae talisildar of a talisil in tbe Gorakhpur dis- eaphi Las- 

trict reported to the Collector that tfc© inhabitants of a particular 

areii Avithiu the limits of his tah&il were giving him trouble as 
regards the collection of land revenue, and asked for a general 
permission to issue warrants of uttachmeut against them. The 
Collector granted the permission asked for, and the tahsildar 
accorditiglA^ issued certain warrants of attachment to a pioha* 
tionary tahsildar. Y\ lien it was attempted to execute these war- 
rants b}’ seizure of property the tahsil peons were resisted by 
Kadhe Lai and other persons, though no harm of any serious 

Kadhe Lai and others were charged 


nature was caused to them, 
with the commission of offences under section 147 and section 
353 of the Indian Penal Code and rvere convicted and sentenced 
to varying terms of imprisonment by a magistrate of the first 
class. They appealed against their convictions and sentences, but 
their appeals wmi'e dismissed by the officiating Sessions Judge, who 
confirmed the Magistrate’s order. Kadhe Lai and others then 
applied in revision to the High Court, their main plea being 
that the issue of a warrant of attachment by a tahsildar was 
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It is eoatended on beiaK of the applicants that the attachment 
was illegal. Section 147 of the Land Kevenue Act empowers 
the Collector to attach and sell the property of a person making 

default in payment of Government revenue. Section 227, sub- 
section 16> confers this power to attach and sell property 
an Assistant Collector of the first class in charge of a sub-divi- 
sion of a district. Section 228 confers a like power on an Assistant 
Collector of the first class although he is not in charge of a sub- 
division, but his power is limited to such cases or classes of cases 
as the Collector may from time to time refer to him for disposal. 
The Act in no case confers this power of attachment and sale on 
any other person. The attachment in the present case was not 
made by or under the authority of the Collector, or of the Assistant 
Collector in charge of a sub-division, or by an Assistant Collector 
to whom the case had been referred under the provisions of section 
223. The attachment and sale was made by the tahsildar, who 
gave some kind of a warrant of authority to the probationary 
tahsildar. The only sanction for the action of the tahsildar was 
a general order which the Collector had endorsed on an applica- 
tion by the tahsildar dated the 24th May 1906. 

This application or document commences with a kind of a 
report from the tahsildar to the Collector that the landholders 
are troublesome people who know the law and against whom it 
would be advisable to have a general order for attachment and 
sale. The endorsement by the Collector purports to grant a 
sanction to the general attachment in pursuance of the prayer of 
the application. In my judgment the attachment and sale of tha 
property was illegal. It is q^uite clear that the Legislature con- 
ferred the power of sale and attachment only upon the Collector 
and Assistant Collector of the first class in manner already 
stated. The Collector and Assistant Collectors of the first class 
are bound to exercise themselves the power and discretion vested 
in them by law, and they have no right to delegate their authority 
to a tahsildar. The Board’s Circular, Yol. I, Part III, relating 
to the recovery of arrears of land revenue under the Land 
Revenue Act of 1901, Rule No. 4, expressly provides that process 
under section 149.18 only to be issued by or under the orders of 
the Collectop or Assistant Collector in charge of the sab-diyision. 
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In my jiiclgment the passing of a general order for ail cases 
whether of a snb-division or particular villages or village is not 
a compliance with the Act or rules. It is stated that the practice 
adopted in this case is a general practice. If this m the case^ 
the practice in my judgment ought to cease. 

On the general merits of the case it would appear that the 
persons seizing the property were acting in good faith under 
colour of their office. The convictions might be sustained under 
sections 362 and 147 of the Indian Penal Code^ if not under section 
358. It is uanecessarVj however, to alter the convictions in view 
of the order which I now intend to make. Being of opinion that 
the applicants have been sufficiently punished by the imprisonment 
they have already undergone, I direct that in the cases of those 
applicants whose terms of imprisonment have not yet expired, 
tliey be immediately released. In the cases of the other applicants 
I make no order, The record may be returned. 
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Before Mr, Jmtice Bir Q-eorge Knoso and Mr* Jnstice Michards, 
IMTIAZI -BEGAM (Jtjbgmekt-bbbtob) v. BHUMAN BEGAM (Bbcrsb- 
hobdeb) akd BANDE ALI (AtroTroisr pituchaseb).* 

Ci^l Procedure Code^ sections 24:4s feJ’-^JEIxecution of decrcc-^^Order 

refusing to accent a deposit tendered wider section 
Meld that an order refusing to accept a deposit tendered under the pro- 
viiions of section 310A of the Code of Civil Procedure is an order falling 
within the purview of section 244 fej oi the Code and is appealable as such. 
G-ulmri Lai v, Madlio Bam (1) and Bhul Chmd Mam V. Mursin^h Fershad 
Misser (2) referred to. MasMr--«d^din v, J^ori Singh (3) not followed, 

Ih this case Dhuman Begam in execution of a decree against 
Imtiaisi Begam caused certain immovable property of the judg- 
ment-debtor to be sokL The sale was held on the 13th of Sep- 
tember 1906, and the property was purchased by Bande Ali and 
Ali Husain. On the 2nd of November 1906, the day upon 


♦ Second Appeal No. 377 of 1906 from a decree of H. W. Lylo, Esrp, Bis- 
trict Judge of FarruMiabad, dated the 3rd of January 1906, confirming a decree 
of Babu Gopai Bas Alakei’ji, Munsif of Kaimganj, dated the 0th of December 
1905. - ^ ^ 

■ - ' m (1904) , L L, B., 26 Ail, 447. ■ (2) (1899) I, L. B., 28 Cak„ n, ^ ; 

. . . (3) (1896) L L. B., 19 AIL, 140. ,, 
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judgment-debtor made an apx>lieation under section 8iOA of the 
Code of Civil Procedure to have the sale set aside; but did not 
deposit the necessary amount in the treasury until the 3rd of 
November. The Court of first instance (Munsif of Kaimganj) 
dismissed the application as barred by limitation. An appeal 
■WBB preferred by the judgment-debtor to the District Judge of 
Farrukhabad who, however, held that no appeal lay. The judg- 
ment-debtor then appealed to the High Court. 

ISdunBhi ChiltictT'i Ldlp for the appellant. 

The respondents were not represented. 

Knox and Bichabds, JJ.— The lower appellate Court, follow- 
ing the decision of this Court in BaaMr-ud-din v. Jhori Singh 
(1), dismissed the appeal pending before it on the ground that no 
appeal lies from an order passed under section 310A of the Code 
of Civil Procedure, refusing to accept a deposit tendered under 
that section on the ground that it was too late. In the case cited 
this Court came to that conclusion in consequence of the view 
then taken that a purchaser at an auction sale was not a 
representative, within the meaning of section 244 of the Code of 
Civil Procedure, of a party to the suit in execution of the decree 
in which the sale had taken place.” Since then, however, this 
same question as to whether a purchaser at auction sale is or is 
not a representative, within the meaning of section 244, of a 
party to a suit, came up for decision before a Full Bench of this 
Court, and it was laid down in the case of Gidzari Lai v. Madho 
JRani (2) that an auction purchaser at a sale held in execution of 
a simple money-decree against a judgment-debtor whose pro- 
perty has been ordered to be sold at the suit of mortgages in a 
mortgage suit is a representative of the judgment-debtor within 
the meaning of section 244(c) of the Code of Civil Proeednro. 
The result of this is that the case of BasMr-vd-din v. Jhori 
Singh can no longer he cited as an authority, and an appeal does 
lie from an order passed under section SIOA. The same view was 
taken by the Calcutta High Court in Phul Chand Mam v. 
Nv/raingh Pershad Misaer (3). The appeal is decreed, the decree 
of the lower appellate Court is set aside, and the proceedings are 

; S a) (1896) 1, 1 E.. 19 Ail., 140. (2) (1904) 1. L. B., 26 AU., 447. 

(8) <1899) I. L. B.,Ji8 Gate., 78. 
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remanded to that Coart with instruetions to that Court to readmit 
them on the file of pending appeals and dispose them of according 
to law. We make no order as to the costs , of this appeal. ■■ 
Appeal decreed and cause remanded. 
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Before Mr» JuBiice Sir Q-eorge Knox and Mr* Justice Micimrds* 

RAM NAXUIN DUBE (PlAintoi?) tj. THE SECRETARY OF STATE FOR 
INDIA IN COUKCIL (BErwDAi?r)« 

Regulation Mo* V of 1799, section 7 — JSsclieaf-^'Bropertg tahen charge ofhg 

Bistriei Judge -^Period from which title vests in the Becreiarg of State* 

Wliere property of a person dying intestate is taken cliarge of by a 
District Judge acting under section 7 of Regulation No. Y of 1799, suck 
proport;y does not vest in tke Secretary of State until the period prescribed 
by the Regulation has expired. 

The facts our of which this application arose are as follows. 
The Bistriot Judge of Benares purporting to act under the pro* 
visions of section 7 of Regulation No. Y of 1799 took temporary 
custody of the property of one Musammat Jankl, who had died 
within his Jurisdictionj as was alleged, intestate. There was no 
immediate claimant to the property. Whilst the property of 
Musammat Janki was in the custody of the District Judge, one 
Ram Narain Dube instituted in the Court of Small Causes a suit 
against the Secretary of State seeking to recover certain arrears of 
house rent which he alleged to have been due to him by Musam- 
mat Janki. The Judge of the Court of Small Causes dismissed 
the suit on the finding that according to the provisions of Regu- 
lation V of 1799 the Secretary of State had not at the time the 
suit was brought become the owner of the property which had 
been of Musammat Janki in her life-time. The plaintiff then 
came to the High Court under section 26 of the Provincial Small 
Cause Courts Act. 

Munshi Gohul Prasad^ for the applicant. 

Mr. A* E* Byves for the opposite party. 

Knox and Richards, JJ. — Ram Narain Dube, the petitioner 
in this case, brought a suit against the Secretary of State for India 


^ Civil E#Tl«ioa No. ^37 of im§. 


THE IHBIAN LAW EEPOETS, 


[VOL. XXIX* 


1907 


Bah Kabain 

Buiif. 

■V. 

Thb 

Sbobixaby 
OB Stats 
BOB IKBIA IK 
COITKCIB. 


27§ 

in Gonncil in tie Court of tlie Judge of Small Causes at Benares, 
It appears that one Musamniat Janki was the tenant of Eam 
Narain. Janki died intestate, so it is alleged, leaving personal 
property. No claimant to the property having come forward, the 
District Judge of Benares, under the authority vested in him by 
section 7 of Regulation V of 1799, took temporary care of the 
pi*operty. Janki was the tenant of Ram Narain Dube, and at the 
time she died was, according to Eam Narain Dube, in debt to 
him for certain arrears of house rent. It is for the recovery of this 
house rent that a suit was instituted in the Court of Small Causes. 
The suit was defended on the gi’ound that the Secretary of State 
was not the owner of the property at the time the suit was 
brought and was not in possession of the property. The learned 
Judge held that until the period prescribed by the Regulation 
expired, the property did not vest in the Secrefeiry of State and 
ho conlcl not be held liable for any debt. He accordingly dis- 
missed the suit. In revision it is here contended that as under 
the Hindu Law upon the failure of heirs the property of a deceased 
person immediately escheats to the Crown, the Secretary of 
State must be taken to be in possession of the property. In onr 
opinion tlie learned Judge is right, the liability of the Secretary 
of State does not arise until he has taken possession of the 
property. This date has not been reached. We do not under- 
stand why Ram Narain Duhe did not as creditor apply to the 
District Judge for letters of administration. Had he done so, 
he could have paid out of the assets the debt due to himself and 
he would not have been obliged to wait for the expiry of the 
period prescribed for giving notice to the Secretary of State of 
his intention to sue. This application is dismissed witlr costs. 
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^Before Mr, J^-mUcs Sir Qeorge Kmss and Mr, Justice ’Richards, 

SRI RAM AND OO^EBBS (DSOBEE-HODDBBS) %U HBT bam OTHIES (JuD#-: : 

HEHT-DEBTOES). ® 

Act Wo, XV 0/1877 (Indian Limitation ActJ, section 7; schedule II ^ arti- 
cles 178 and 179 — RxecuUon of decree -- Limitation — Minority, 

On the 11 th of May 1886 a decree nnder section 88 of tho Transfer of 
Property Act, 18S2, was pissed in favour of one 8 L. In June 1888 8 L died 
leaving him surviving three sons, all minors. On the 30th of April 1889 
these three sons, still minors, made an application for an order absolute 
under section 89 of the Act. ISfothing farther v/as done towards execution of 
the decree until the 1st of October 1904 when the three sons, one being still 
a minor, again applied for an order absolute for the sale of the mortgaged 
property. Meld that the application of the 1st October 1904 was not barred 
by limitation, Zamir Masan Y. 'Sundar (1) followed. JBhagat JBihari Lai 
V. Ram Math (2) and Raldeo v. Ihn Maidar (B) referred to by Richards, J. 

In this case one Sakli Lai, on the llth of May 1886, obtained 
a decree under Bection 88 of the Transfer of Property Act, 1882, 
against Het Earn and others. Sukh Lai the decree-holder died 
in June 1888 leaving him surviving three sons, who were at the 
time of their fatber^s death all minors. On the 80th of April 
1889 the sons, who were stiil all minors, made an application for 
execution of the decree obtained by their father, which in subse- 
quent proceedings was taken to be (as stated in the judgment of 
Knox, J.) an application for an order absolute for sale. Prom 
that date no further proceedings were taken until the 1st of Octo- 
ber 1904, wlien another application, was made for an order abso- 
lute. At this date one at least of the three applicants was a 
minor. The Court of first instance (Munsif of Moradabad) held 
that the application of the 1st of October 1904 was barred by 
limitation and dismissed it, and the decree-holders^ appeal from 
this order was likewise dismissed by the District Judge, The 
decree-holders thereiij)on appealed to tho High Court. 

Dr, Tej Bahadur Setpru and Pandit Brij Narain Ourtu^ for 
the appellants. 

« Second Appeal No. 664 of 1906 from a decree cf W. F. Eirton, Esq., 
Additional District Judge of Moradabad, dated the 27th of April 1906, con- 
firming a decree of Baba Bans Go pal. Miicsif of Moradibad, dated tho 6 th of 
. May 1905« 

(1) (1890) I. L, R*. 22 AIL, 199, (2) (1905) I. h, E., 27 All,, 704. 
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Babu Jogindro Mth Ohaudhri (for whom Babu Sarai 
Chandra Ohaudhri), for the respondents. 

Knox J.— This second appeal arises out of a decree granted 

under section 88 of the Transfer of Property Act, in favour of 
Sukh La], father of the present appellants, as against the judgment- 
debtors, who are respondents. Tne decree was given on the 11th 
of May 1886. Some time in June 1888 Sukh Lai died, leaving 
him surviving the three appellants, who were all minors at 
that time. On the SOth of April 1889 these three sons, still 
minors, made an application for execution. The file connected 
with these proceedings has been destroyed, but the parties and 
I / the Court have proceeded upon the assumption that it was an 

application for an order absolute, and it is difficult to see that it 
could have been for anything else. Since that date up to the 1st 
of October 1904 no further proceedings appear to have been taken 
by the decree-holders. Both the Courts below held that ai'ticle 
178 of the second schedule of the Indian Limitation Act governed 
the present application, and further that as time bad begun to run 
in the life-time of Sukh Lai, the application out of which this appeal 
has arisen was time barred. In appeal before us it is contended 
that even assuming that time had began to run during the lifetime 
of the appellant's father, the steps taken in 1889 saved the decree 
from heccmiug time barred. Oiu’ attention was called to the Full 
Bench ruling in Zamir Hasan v. Bundar (1) in support of this 
plea. The learned vakil for the respondent addressed a vei y able 
argument to us in which he tried to distinguish the present case 
from the Full Bench ruling just quoted. He pointed out that the 
right to apply accrued on the 11th of November 1886, and time 
began to run within three y ears as presciibed by article 178 of the 
Limitation Act. It is true, he argued, that the sons of, Sukh Lai 
did apply for an order absolute, but after that they took no further 
steps. Article 178 was the article which governed limitation for 
an order absolute, and as time had begun to run against Sukh Lai, 
subsequent disability of minority W'ould be no stop. It would 
appear to me that the application made on the SOth of April 1889 
being, as this Court has frequently held, a .rtep in aid of execution, 
lime began to run, if I may use the expression, anew” 

, ' ; (SJTI899) I. I..li.,22AU.,l99.. : , ; 
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Su-ndo/T* In that case a decree bad been, mane in lavour ot two 
decree-liolders. The decree wife for sale upon a mortgage, which 
was subsequently made absolute, and then one of the decree-^bolders 
died. An application for execution was made by the widow of 
one of the deceased decree-holder?, and the Full Bench held that 
this application saved limitation and enabled the minor children 
of the deceased decree-holders to take advantage of section 7 of 
the Limitation Act after they attained majority. In the present 
case the decree was made in favour of Siikh Lab What must be 
taken as an application to make the decree absolute was made in 
1889 by the sons of Sukh Lai, and this application was within time. 
It seems to me that the present case is on all fours wTtii the 
decision of the Full Bench. It is said that there is some apparent 
conflict between the Full Bench decision and the decision of this 
Court to which I myself was a party, namely Bhagat Bihari Lai 
V. Bam Nath (1). In that case a decree having been made in 
favour of one Baijnath, the decree was made absolute on the 21st 
of March 1896. On December 11th, 1897, Baijnath died leaving 
the respondent Bam Nath, a minor, as his heir. The Court held 
that as time had begun to nm in the lifetime of Baijnath, the 
respondent could not take advantage of section 7 of the limitation 
Act, It is only necessary to point out that in that case there was 
not, as there is in the present case, and as there was in the Full 
Bench case, an application within time. This application, as has 
been already pointed out in the judgment of my learned brother, 
is an application which is a step in aid of execution. It was 
decided in the case of Baldeo v. Ibn Haidar (2) that although 
the first application to make absolute an order for sale under 
section 89 of the Transfer of Property Act is regulated by article 
178| that application is nevertheless a step in aid of execution, and 
(l) (190S) I. L. B., 27 All;, 7m, (2) {ISmj I* U K ^7 All, 62S* 
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tliat subsequent applications will be regulated by article 179, 
clause (4) of the second schedule of the Jjijnitatioii Act, and not 
by article 178. For these reasons I concur with the Judgment 
just delivered that the present appeal must succeed. 

By the CouBT.—The appeal is decreed and the decrees of both 
the Courts below are set aside and these proceedings are remanded 
to the Court of first instance, through the lower appellate Court, 
under section 562 of the Code of Civil Procedure with directions 
that the Court of first instance readmit them on the file of pend- 
ing proceedings and dispose of them according to law. We make 
no order as to the costs of this appeal oi' the costs hitherto. 

Appeal decreed and cause remanded. 


APPELLATE CRIMINAL. 


Before Banerji and Justice Ai7cman» 

EMPBBOB V. BHOLA SINGH mi> anothbe* ^ 

Act jyb. XLV a/ 1860 f Tenal ^ode)^ sections ZO^mid Assault % 

three persons armed with laniis^Intention — 'Culpable homicide-^O-rierotiS 
hurt. 

Three persons attaclird :x fourth with lathis, and one of the assailantu 
stiruck a lil^nv which fractured the skull of the person attacked and caused his 
death, but the evidence left it in doubt irhich of tho three assailants struck 
that blow. 

Sold that the olfence of which the three assailants were guilfcj was 
grievous hurt rather than culpable homicide not amounting to murder. 
Queen limpness v. JOuma Baidya (1) followed. 

The facts out of which this case arov.e were as folio ws: — In 
execution of a deciee of the Small Cause Couit against Bhola 
Singh and his son Jaiihari^ the decree-holder Banke Lai went to 
attach their property. He was accompanied by the Civil Court 
bailiff and his chaprasi, Ganeshi Lai his own servant, one Earn 
Chand a neighbour, and others. When these persons were seen 
approaching, tho accused untied their cattle aud drove iliem off 
to the jungle. One buffalo w’as seii^ed, aod Ganeshi Lai and 
Earn Chand went in search of the rest of the cattle. Ebola 
Sipigh and Jaubari, and another son Khem Saliai who absconded 

•Crimmai Appeal No, 1020 of 1900, 

. (1) {1896} I, L, B., 19 Mad., 488, 
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subsequently^ went after them and attacked them with latliist 1007 
Ganeshi Lai received from one of the three a lathi blow on the 
head which fractured his skull and killed Iiimj the witnesses^ ho w- 
eveij though they saw the three inen hitting Ganeshi Lai withlathis^ 
were too far off to be able to say wliich one of them struck him 
on the head. Bhola Singh and Jaubari were conyicted by the 
Sessions Judge of Agra and sentenced to transportation for life 
under section 301 of the Indian Penal Code. They appealed 
to the High Court. 

Babu J. K M^Jcerjij for the appellants. 

The Assistant Government Advocate (Mr. TF. K* Forter)^ for 
the Crown. 

Baker ji and Aikmak^ JJ. — This is an appeal by Bhola 
Singh and his son Jauhari against their conviction under section 
801 of the Indian Penal Code and the sentence of transportation 
for life passed on each of them. It appears that a Civil Court 
Amin w^ent to attach the cattle of the accused in execution of a 
decree of a Court of Small Causes. He was accompanied^ among 
others, by one Ganeshi Lai, a servant of the decreediolder. 

When the Amines party was seen approaching, the accused untied 
their cattle and drove them off* to the jungle. One buffalo was 
seized, and Ganeshi Lai and another man, Earn Charan, went in 
pursuit of the other cattle. The appellants and Khem Sahai, 
another son of Bhola Singh, who has absconded, went after them 
and attacked them with lathis, Ganeshi Lai received a blow on 
the head which fractured his skull, and also injuries on the right 
side of the chest. As a result of the blow on the head he died 
shortly afterwards. These facts are fully proved by the witnes- 
ses for the prosecution. None of them, however, is able to say 
whose blow caused the fracture of the skull which resulted in 
Ganeshi LaPs death. The question therefore is whether on the 
evidence the two appellants can be convicted of causing the 
death of Ganeshi Lai. As it has not been proved that the appel- 
lants or either of them struck the fatal blow, and as there is 
nothing to show that there was a common intention on the part 
of all the three assailants to inflict such injury as was likely to 
cause death, we are of opinion that the appellants cannot be 
convicted of the offence punishable under section 304 of the 
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before Hr. Justice Sir George Kmx and Mr. Justice Jxicf?>aras. 
KANHAYA LAL AHD othbes (Devekdais-is), v. SAKDAR SINGH 
(Peaihtiee), ^ 

Act M. Ill of iSl7 (Indian Eegisf ration Act), sections 76 and 77 ->-]lcgUira- 
tion-^Suit io conifel registration — Grounds of such suit. 

Where a Registrar refused to register a document presented to liim upon 
the grounds that there was not sufficient proof that the document was executed 
by the authority of the alleged executant and that there was undue and unex- 
plained delay in presenting the document for registration, it was held that a 

'• first Appeal No, 65 of 1900 from an order of Bahu^Baya Hath, Subor* 
dinate Judge of Farruhhabad, dated the 12th of April 1900, 

; 'V ■, , ' (1) (1896) L h. K, 19 m. 
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The plaiatiff applied to the Sab-Eegistrar of Kanauj for the 
registration, of a deed of mortgage alleged to have been executed 
by one Musammat Sundar on the 20th of August 1904. ^Before, 
however, registration was obtained Musammat Sundar died ; her 
heirs refused to appear before the Sub-Eegistrar, and in conse- 
quence the plaintifiE’s application was struck off on the I7th June 
1905. The plaintiff then applied to the District Eegistrar of 
Fatehgarh j but his application was rejected on the grounds (1) 
that the execution of the deed was not proved, and (2) that no 
satisfactory explanation was given for the long delay (nearly 
eight months) of the plaintiff in applying for registration. The 
plaintiff then brought the present suit under section 77 of the 
Eegistration Act, 1877, asking for a decree to compel registration 
of the mortgage deed. The Court of first instance (Mimsif of 
Kanauj) held that the suit would lie; but dismissed it upon the 
ground that the mukhtarnama in virtue of which the mortgage 
deed was executed in behalf of Musammat feundar was not shown 
to have been expilainecl to the executant and therefore could not 
bind her. On appeal by the plaintiff the lower appellate Court 
(Subordinate Judge of I’arrukhabad) held that the question of 
the validity of the deed was not a matter to be considered with 
reference to registration, but only its genuineness, and accord- 
ingly remanded the , ease to the Court of the Munsif under sec- 
tion 562 of the Code of Civil Procedure for disposal on the 
merits. Against this order of remand the defendants appealed to 
the High Court, 

Maulvi Ghulam Mujtaha, and Uxmshi Oukari Lai for the 

appellants^ 

Dr. Tej Bahadur Bapru, for the respondent. 

Knox and Biohaeds, JJ.— -This was a suit under section 77 
of the Eegistration Act. It appears that an application was 
(1) (189^) I. L. B,. 26 CAo., 0S, t2) (1897) I. L. B. 24 Galo., 668. 
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made for the registration of a deed^ dated the 22nd of An gust 
1904, which purported to be executed on behalf of one Musam- 
mat Siindar, by one Makhan Lai as her mukhtar-am, in fayour 
of one Sardar Singh, plaintifi in this suit. The document was 
not presented for registration, within the four months prescribed 
by the Act). The document was in fact presented for registra- 
tion on the 15th of April 1905, at which date Musammat Sundar 
was dead. The appellant, however, does not in any way support 
the appeal by reason of the fact of the death of Musammat Sundar 
before the deed was presented for registration. The Registrar refus- 
ed to register the document, iBirst on the ground that there was no 
proof that the deed was in fact the deed of Musammat Sundar, 
vv and, secondly, that the delay in presenting the deed for registra- 
tion bad not been sufficiently explained. The present suit was 
f'V' '/‘I then brought under section 77 of the Registration Act. The 
, . . A appellant coutends, first, that the suit cannot be maintained. This 
■ contention is based on the fact that there was no refusal by the 
; , Registrar to order the document to be registered under section 76, 

: ' and that section 77 limits the power to bring suits in the Civil 

Court to orders of the Registrar refusing to order documents to 
be registered under sections 72 and 76. Section 76, clause (i&j, 
is as follows ; — Every Registrar refusing (a) to register a docu- 
ment except on the ground that the property to which it relates is 
not situate within'his district or that the document ought to be 
registered in the office of the Sub-Registrar/^ omitting clause 
(6), shall make an order of refusal, etc.^^ Section 77 then pro- 
vides for a suit where the Registrar refuses to order the docu- 
ment to be registered. It is quite clear that some word or words 
. has or have been accidentally omitted immediately after the 

words district or in section 76, clause (a), and that the clause 
'should read: — ^^Every Registrar refusing to register a document 
except on the ground that the property to which it relates is not 
situate within his district, or to order that the document ought 
to b© registered, etc.^^ In the present ’case the Registrar did 
refuse orderthat thedociiment should be registered, and in our 
opinion he did in fact refuse under the provisions of section 76 
; to order the documeut to be registered and accordingly the suit 
'the Ciyil "Gonrt, :"The view^'we'-^' is ' 
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sopported by the niliBg in KndratM' Begum 
mesa ( 1 ). 

The second poinb urged was that^ inasmuch as the deed was : 
not executed by Miisammat Simclarj, it; was .necessary 'not only, to:'' 
ascertain wdietlier or not she had given the mukhtarnama to 
Makhan Lal^ but also to ascertain whether or not she as a parda- 
Daslrin lady had understood the contents of the miikhta mama 
aod had the same explained to her before she executed': ilt.'. 
Neither in the Court of first in stance nor in the grounds of 
appeal has any point been taken as to the evidence by wdnch the 
execution of the mukhtarnama was proved* The mukhtarriama 
WTis duly registered and a certificate of its registration was 
given in evidence^ but it was not proved that the mukhtarnama 
was fully explained and understood by Musammat Sundar. In 
oor judgment this was not a matter which the Registrar or the 
Civil Court in a suit brought under the provisions of section 77 
of the Registration Act should take into consideration. The 
Registrar and the Court in such a suit ought to concern themselves 
with the genuineness of the deed and not its validity. This 
view is supported by the decision of the Calcutta High Court in 
the case of Baj Lahhi Ghose v. Dehendra Ohundra Mogumdar 
(2). Accordingly the second ground of appeal also fails and we 
dismiss the appeal with costs. 

Appeal dismissed. 
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Before Sir John Stanley, KnigM, Chief Justice^ and Mr. Justice Sir William 

BurUciit, 

KAMTA SIKGH (PiiAlXTirr) tj, MUKHT A .BEASAB ;Axn;:AKOi?OT^ 

Lamlardar and co-sharer — Suit for profits — Uaiure of liahility of two lamlar^ 
dars for the same village — Bes judicata. 

’Wlierfi there are two lambardars^ for the same village, they may, as a 
matter of convenience, elect to divide the village between them for purposes 
of collection j but siicb division will be purely a matter of convenience and 
will not aftect the joint liability of the lambardars to the co-sharers, 

A co-sharer sued the two lambardars jointly for profits, and the Court (an 
Assistant Collector) held that they were not liable to be sued jointly and 

'^'Appeal jXo, 75 of 1908 under section 10 ci the Letters Patent, 

, (1) (1897) I* h. E., 25 Gal©,, 93, (2) (1897) I, U R., M Calc., ^68, 
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dismissed tKe stilt, triie p^lamtifE did not appeal, but filed separate snlts. 

tliat tlais decisicii did not amount to a res judicata as to the lanihar- 
dars* joint or se palmate liability in a subsequent suit by the ^me co-sharer 
against them for profits of other years. 

This appeal arose out of a suits brought by a eo-sharer 
against two lambardars jointly for profits of his share in the 
village. The defence was that^ inasmuch as the tw’'o lambarclars 
collected separately each for his owm 10 biswas of the village^ a 
joint suit was not maintainable^ and further that this question 
w^as res judicata. The plea of res judteaf a was based on 
the following facts. On a former occasion the plaintiff had 
brought a similar suit for profits against the same tw^o lambardars 
jointly. In that suit it had been decided by an Assistant Coilec- 
, tor that a suit against the lambardars jointlj^ was not maintain- 
able; and the plaintiff’^ instead of appealing against it^ had 
acquiesced in this decision and filed separate suits. The Court 
of first instance (an Assistant Collector) dismissed the suit upon 
the ground oi. res judicata and this decision was affirmed by the 
Officiating District Judge in appeal. The plaintiff then appeal- 
ed to the High Court, and his appeal coming before a single 
Judge of the Court was dismissed upon the same ground. The 
plaintiff thereupon filed this present appeal under section 10 of 
the Letters Patent of the Court. 

Babii Lakshrni Narain^ for the appellant. 

Babu Parbati Charan Chatter ji and Pandit Baldeo Ram 
DavBy for the respondents. 

Stanley, C.J., and Btjbkitt, J. — This is an appeal from a 
decision of a learned Judge of this Court affirming the decision 
of the District Judge, which upheld the decree of an Assistant 
Collector of Etawah. The suit is one by the plaintiff) a co-sharer 
in the village^ to recover his share of the profits of the village 
from the two lambardars, Mnkhta Prasad and Musammat Mohan 
Kunwar, for the years 1309 to 1310 fasli. The plaintiff owns 
about ^yth of the village and is entitled to that proportion of 
the profits of the village. The defence set up was that the 
plaintiff was wrong in suing both the defendants Jointly, and 
that he should have sued each one of them separately for the 
of the proiits which Slight have bees lolieeted resjiec- 
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Now as to that matter oor learned brother remarks : — I 
would have thought that the office of lambardarj even though 
exercised hj several persons, was a joint office and that the fact 
that each made separate collections was a mere matter of conve- 
nience between tbeinselves/^ In this view of the law we entirely 
concur. When these two defendants w^ere appointed lambardars, 
they were appointed jointly as lambardars responsible to Govern- 
ment for the payment of the revenue of the joint roahal and res- 
ponsible jointly to the co-sharers for their shares of its profits. 
The fact that these two lambardars for convenience sake may 
have divided the village amongst themselves and one of them 
may have collected profits in one portion and the other in another 
portion is a matter with which the other co-sharers have no con- 
cern. It is a matter of private arrangement made by the lam- 
bardars for their own conveDience. It is an arrangement which 
may be retained or altered from year to year if the lambardars 
so chose, but it does not compel any one co-sharer to look to any 
one lambardar as the person responsible to him for his share of 
the profits. 

Great reliance is placed on a question of res jibdicata which 
arises out of a decision hj an A-Ssistant Collector of the first class 
in a previous suit. That suit was by the same plaintiff against 
the same defendants. The latter pleaded that they were not 
liable to be sued jointly and the Court of the Assistant Collector 
held that that plea w^as correct and dismissed the suit. The 
plaintiff did not appeal, but instituted two separate suits. It is 
contended that the decision of this case is res judicata and gov- 
erns the present case. In that argument we are unable to concur. 
What was then decided in that case was that the two lambardars 
were not jointly responsible to the plaintiff for his share of the pro- 
fits of the year then in suit by reason of the arrangement between 
the defendants. The present suit has nothing whatever to do with 
the profits that were in suit then. Tor all we know the arrange- 
ment between the lambardars may have changed completely ^ but 
as a matter of law the defendants are jointly responsible to the 
plaintiff for his share of the undivided profits of the mahal It : 
is futile for the defendants— and specially the defendant Mukhta . 
Prasad— to say to the plaintiff I have collected a very 
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share of jour profits ; therefore you should not sue me jointly with 
the other defendant ; you must sue both separately*^^ That, we 
tHukj is not the correct view of the law in view of the joint res- 
ponsibility of the respondents* This suit has been dismissed in, 
all the lower Courts on the ground that the decision of the Assis- 
tant Collectorj to which we have just referred, operates as a res 
judicata. In our opinion that conclusion is wrong. "We must 
therefore allow this appeal, set aside the judgment of all the 
lovrer Courts as also of the learned Judge of this Court, and as 
the suit was decided in the Court of first instance on the 
preliminary point that it was not maintainable against the tw’O 
_ defendants, we remand the record through the lower appellate 
Court to the Court of first instance under section 6G2 of the Code 
of Civil Procedure to be replaced on the file of pending cases and 
ytriedon the merits. Costs here and hitherto wall abide the event. 

Appeal decreed and cause remanded^ 


^Before Sir lohi Stanley ^ KnigU^ QUef Jmtice, and Mr, JusUae Bit William 

, ' Mur'kiU* , 

HAMMAR SINGH AKB Atotheb (PxAiKrirrs) «?, lUEBHU SINGH Aun 

ASfOTHEE (DEEBITBAlSfrs).’® 

Ciml BroGedure Cede^ section 443* Guardian ad Utem^ A;pf ointment of guardian 
ad Ui&m other than the certijioatod guardian^ 

MM that the appoiatmeat, apparently by an oyersicRt, as guardian ad 
litem to a minor defendant of a person other than the certificated, guardian 
amounted to no more than an irregularity and would not of itself vitiate either 
a decree passed in a suit or a sale consequent upon such decree. 

The facts of this case are as follows, Pirbhu Singh and 
another sued Dammar Singh and another who were minors, and 
had their mother Eukhmina Kunw^ar appointed guardian ad litem. 
This was done apparently in ignorance of the fact that one Jliunni 
Singh had been appointed certificated guardian of the minor 
d-efendants. In the suit so brought the pkiatife obfcaiued a decree 
and some property of the minors was brought to sale. The defen- 
dants then brought the present' suit asking for a declaration that 
the decree and sale io the former suit were void on the ground 
that they had not been properly represented. The Court of first 

^ Second Appeal No. 1214 of 1905 from a decree of Ba-bu Madlio Das^ Sober* 

, dinat® Judge of Sbabjabaupurj dated llie 6tli of September 1005, eonfiruiiug a 
dcore# of 'Babu 'Ke^bab Pas, Munsif of Sabaswaa, dated the 29fcb of April 1005. ' 
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instance (Mimsif of Shahjahanpiir) decreed the suit in parfe and 
dismissed it in part. Both sides appealed. On appeal the lower 
appellate Court (Subordinate Judge of Shahjahanpur) dismissed 
the plaintifis^ suit altogether. The plaintiff's thereupon appealed 
to the High Court. 

Babu Joginclro Wath Ghaudhri for the appellants. 

Maulvi Muhammad Ishaq for the respondents. 

Stanley, O.J., and Btjbkitt, J.— We think that the view 
expressed by th e learned Subordinate Jud ge is correct. There is no 
doubt thatin appointingthemotheroftheminorsastheir guardian 
ad litem when there was already a certificated guardian, the 
Court acted in violation of the provisions of section 443 of the 
Code of Civil Procedure. That section provides that where an 
authority competent to appoint a guardian was appointed or do- 
dared a guardian or guardians of the person or property or both of 
the minor, the Court shall appoint him guardian ad litem, unless 
it considers for reasons to be recorded by it that some other person 
ought to be so appointed. It does not appear in this ease that 
the Court did consider that any person other than the cei tificated 
guardian ought to be appointed, for It is admitted that no reasons 
for the appointment of the mother as guardian were given in the 
order parsed by the Court appointing her. In fact it would seem 
thkt the Court tras ignorant of the fact that Jhunni Singh had 
already been appointed a certificated guardian. It is contended 
before us that the appointment of the mother was illegal, and that 
in consequence of this illegality the decree passed in the suit 
and the sale consequent upon the decree are nullities. We are not 
aware of any authority for such a proposition. We are disposed in 
the absence of authority to hold that; the violation of the pro- 
visions of section 443 by the Court is merely an irregularity and, 
as such, does not of itself vitiate either a decree par^sed in a suit 
or a gale consequent upon such decree. For these reasons we <;on» 
cur in the finding of the low^er appellate Court and dismisb the 
appeal with costs. * 

Appeal dismissed. 
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Act Ifo* IV of 1882 (Tramfer of Vro^periy Act), section am fcrhy 

oiienHhle owner^Owners of property trails f err ed^ minor Man in* 

- capalle of consenting to apparent ovmersMp of transferor^ 

MM tlsat tlie guardian of a minor owner of immovaHe property is in- 
capable of consenting, even tbougb sucb consent be express, to a third person 
bolding bimself out as owner of tbe minor*s property, so as to enable a trans- 
feree from sncb person to claim tbe benefit of section 41 of tbe Transfer of 
Property Act, 1882* 

The facts of this case are briefly as follows: — The plaintiffs 
Dambar Singh and Shib Sahai Singh were entitled by right of 
their father Jai Singh to certain immovable property. Whilst 
these plaintiffs were minors under the guardianship of their 
mother Uukmin Kunwar, one Beni Singh the plaintiffs’ half- 
brother acted as aarbarahhar of his step-mother Rukmin 
Kunwar. In this capacity Beni Singh sold to Jawitri Kunwar, 
who was his wife, certain property which was really the property 
of the' minors. On attaining majority the plaintiffs sued to re- 
cover from Jawitri Kunwar the property so sold to her by Beni 
Singh. The Court of first instance, treating the transaction as a 
sale by an ostensible owner within the meaning of section 41 of 
the Transfer of Property Act gave the plaintiffs a decree condi- 
tional upon their repaying to the defendant the sale consideration 
amounting to Es. 6,000. Against this decree the plaintiffs 
appealed to the High Court. 

Mr. B. E. O’Oonor, Babu Jogind/ro Nath Ohaudhri and 
Dr. Tej Bahadur Sapru, for the appellants. 

Maulvi Muhammad Ishaq, for the respondents. 

Stanley, C.J., and Bhekitt, J.— The suit out of which this 
appeal has arisen, is closely connected with First Appeal 
No. 231 of 1904, in which we have delivered judgment to-day. 

his 


father, Jai Singh, had some litigation which eventually ended 
, ■ , > in a partition suit, by which Beni Singh took one-half of the pro- 

perfy and , his father^ Jai Singh, remained in possession of the 

F\ ^ decree of Pandit 0irraj Kisboye 
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remainder, Beni Singh’s wife was one Jawitri Kunwar. This ; 
suit is to recover possession of certain villages which were con- — ^ 
veyed by Beni Singh to Musammat Jawitri Kunwar by a sale- S 
deed of the 22nd of J anuary 1886. It is contended that Beni 
Singh had no title whatever to make that conveyance. This 
point was not raised in the Court below. Most of the villages 
conveyed by that sale-deed came to Jai Singh after the partition 
between him and his son, Beni, on the successive deaths of two 
widows, Musammat Tulsha and Musammat Khushalo in 1881 
and 1883. On their deaths the properties of their husbands, 

Sher Singh and Dhuma Singh, came to Jai Singh by collateral 
succession. It is shown that Beni Singh for some time acted as 
tarbaraAXiar of his step-mother, Musammat Rukmin Kunwar-— 
from the death of Jai Singh in 1886 down to the year 1887. In 
the latter year Rukmin Kunwar was appointed guardian of the 
person and property of her minor sons. It was during this 
period (1885 to 1887), while Beni Singh was acting as sarharah'- 
kar, that he executed the transfer to his wife, Musammat Jawitri 
Kunwar, after having had his name recorded in respect of those 
villages on his father’s death. The transfer purports to have 
been made in consideration of a sum of Rs. 6,000, which 
Beni Singh acknowledges to have received from his wife. 

The plaintiffs appellants, who are the sons of Jai Singh by his 
wife Musammat Rukmin Kunwar, claimed possession of these 
villages as part of their father’s estate. The Subordinate Judge 
gave them a decree for possession, but on condition that they 
should repay to Musammat Jawitri Kunwar the sum of R«. 
6,000, which was said to have been paid by her to her husband as 
oonsideration for the sale. The reason which the Subordinate 
Judge giv® for tbe orders is because it was purchased by Musam- , 
mat Jawitri Kunwar ^'in good faith, in lieu of Rs. 6,000 at a 
; time when Beni Singh was the ostensible owner of the property 
with the implied consent of Musammat Rukmin Kunwar, the 
mother and guardian of the person and property of the plaintiff's, 
and Musammat Jawitri Kunwar, a pardOiTiashin Ia.dy, bad acted ,,f ■ 
in good faith after taking reasonable care to ascertam, sofaras , 
she could that, Beni Singh had power to transfer the smd property 
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' given by the Subocdinate Judge for refusing to give other than a 
ebnditional decree. Presumably this order is passed under the 
provisions of section 41 of the Transfer of Property Act, that 
section lays down as follows Where, with the consent, 
express or implied, of the persons interested iu immovable 
property, a person , is the ostensible owner of such iiroperty and 
transfers the same for consideration, &c,, &c.’^ Now the first 
point to notice in this case is that the consent, express or implied, 
which is to be given must be that of the persons interested. Who 
were the persons interested in the villages which form the sub- 
ject of the deed of conveyance ? They were, undoubtedly, the two 
plaintiffs appellants. They were the only persons who could give 
such a consent, whether implied or express. But at the time 
. when this transaction took place they were infants of tender years 
: who could not possibly give such consent. Then the learned 
Subordinate Judge says “ With the consent of the mother and 
guardian Musamihat Rukmin Kunwar.” But Musammat Eukmin 
Kanwar was not a person personally interested in the pro- 
perty, and we are unable to say that the consent, even if express, 
given by a guardian to a third party to hold himself out to the 
world as the owner of the infant’s property, would bo such a 
consent as is required by section 41 of the Transfer of Property 
Act, To hold so would be to open a wide door to fraud. We 
note the fact that it is admitted on both sides that there is no 
shred of evidence that consent was given by JVJueammat KukmiD 
Kunwar. We would also point out that at the date of the 
conveyance by Beni to the respondent, Musammat Kukmin 
Kunwar was not the guardian of the property of her children. 
For the above reason we are of opinion that the lower Court acted 
wrongly in imposing in its decree a direction that the appellants 
should first of all pay Rs. 6,000 to Musammat Jawitri. 

; Mr. 0’ Conor, for the appellants, also complains that the lower 
- Court has given mesne^ profits only from the date of the decree 
■ and not from the date of the institution of the suit. We think 
as ^ matter of course on getting a decree for the recovery of 
i profits a .successful pJaiutifl is entitled to mesne profits 

■' i i.om, t' 0 date of the institution of t.io suit. We therefore 
’ ' above rea‘ 0 ns we allow 
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this appeal^ and we give the plaintiffs appellants a decree for 
possession of the property in suit unrestricted by the burden of 
paying Rs« 6>000 to Musammat Jawitri Kuowar^ and we give 
mesne profits from the date of the institution of the suit. The 
appellants are entitled to their full costs in both Courts. 

We may mention that several objections were filed in this 
Court after the presentation of the appeal under the provisions of 
section 661 of the Code of Civil Procedure. According to law, 
those objections should have been filed within one month from the 
date of the service of summons on the respondent. Now here it 
has been shown that the summonses were served on the 6th of 
December 1904^ and these objections were not filed until the 9fch 
of January 1905; that is to say, they were four days late. They 
should have been filed on the 5th of January at the latest. An 
attempt has been made to explain this delay by saying that the 
respondent was away from the village when the summons was 
served. An affidavit has been put in to support this excuse for 
the delay. To that affidavit we give very little credit. We 
cannot understand how the person who swore to its truthfulness, 
whd is the agent of Musammat Jawdtri, did not, if his story be 
true, at once inf orm her of the service. Further we have before 
ns the affidavit of the process-server who swears that Musam- 
mat Jawitri was at the time in her house, that he could not 
obtain access to her, and he was obliged to affix the summons on 
the door of the house. We refuse to entertain the objections and 
reject them with costs. 

Appeal decreed. 
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Before Sir John Stanley , Knight ^ €7def Jmiioe, and Mr. Justice Sir William 

JSur’kitt, 

GOBIND EAM (PiiAiKTirr) v. MASIH.tTLLAH KHAH Axn orHEBS {I)Er» 

^ ' 'nATO.), 

Bre<‘em^iion<~^Waj%b*nl-arz — Cttsiom — JSJfeot of perfect r^vtition^np mm ^ 

wajih^uharzes for the new mahalshcing framed, ' , * 

^ Where a village, in according to the wajib-ul-iirss, a custom of pre*. 

emption existed amongst the co-sharers, was divided by perfect partition into 
three niahals, hut no fresh wajib-ul-arjscs wore framed for the new, mah.-ls, it 
was held that the custom was either abrogated in its entirety, or remained 
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appiii^ble xE its ejitiiety to-tli^'oor-sliaters ia tlie various new malials inief 
Badri Fraaad v. Maamat AU (1) discussed. JOalgmjan Singli Y. Kallia Bingh 

This waS' a suit for pre-emption based opon custom as record- 
, ed in the wajib-ul-ari! 'of a village named Eiyampur Bheria in 
the Etah District. The terms of the wajib-ul-arz were as fol- 
lows any co-sharer wishes to transfer his share by mort- 

gage or sale, he shall do so first to the co-sharers of the village, 
and if any stranger causes the price of the share to be entered in 
the document in excess of the real price in order to deprive the 
co-sharers of the village of their right, the proper price shall be 
determined by arbitration or by the officer for the time being/^ 
, After the framing of this wurjib-ul-arz, the village, originally 
one, w^as divided by perfect partition into three mahals of 10^ 6 
and 5 biswas, but no fresh wajib-ul-arzes ^vere framed for the 
new. mahals. Then the owmer of a share in the 10 biswa mahal 
sold his share to the owners of one of the 5 biswas mahals, and 
the owner of another share in the 10 biswa mahal brought the 
present suit for pre-emption. The Court of first instance (Subor- 
dinate Judge of Aligarh) dismissed the suit, being of opinion 
that the village had been divided into four mahals, and not three, 
and that the pre-emptor was not therefore a co-sharer in the 
mahal to which the property sold belonged, and was in no better 
position than tlie veodee as regards the right of pre-emption# 
The plaintiff appealed to the High Court, contending that, inas- 
much as he w’as a co-sharer in the mahal in which the property 
sold was situated, he had a claim to pre-empt superior to that of 
the vendee whose property was in a different mahal. 

Babu Kedar Nath and Babu Lakhshmi Narain^ for the 
appellant. 

Ilf :^^i;:Bhhdi hal ^ 'Mehru MaTmri im 

the respondents. 

. S^TAHXiBT, C.J., and Bhbkitt, J.~The question involved in 
this appeal is concerned with the effect upon a custom of pre- 
toption prevailing in a village of a perfect partition of the village* 

•, ..In, the 'village of Kiyampur Bheria, sitoate in the di?triot of Etah, 
I; the ’folio \ring right of pre-emption arising by custom prevailed 

^ share-holder 
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wishes to transfer his share by mortgage ; or ; sale, he shall ^^0^, 
do so first to the C0“sharers of the village, and if any stranger causes 
the price of the share to be entered in the document in excess of 
the real price in order to deprive the co-sharers of the village 
of their right/ the proper price shall be determined by arbitration, 
or by the officer for the time being/^ The village at the time of 
this wajib-ul-arz consisted of one undivided mahal, but it was, 
before the sale which has given ri>se to this litigation, divided by 
perfect partition into three mahals. The plaintiff Gobind Ram 
is the owner of 6 biswas of one of these mahals, and the share 
which is the subject matter of the suit is the remaining 5 biswas 
of that mahal, which belonged ’^to the defendant Lachmi Narain* 

The vendees are Masi-ullah Khan and Zamir-ul-Hasan K,han, 
who- purchased his share from Lachmi Narain* ■ 'Ifo' new ' 
til-ar^es were framed at the time of partition. The learned 
Subordinate Judge, wumgly, we thiak, held that the village 
was divided into four mahals, and that neither the plaintiff 
nor the vendees were co-sharers in the mahal ^Yhieh was the 
subject matter of tlie sale, and that therefore the plaintiff and 
the defendant vendees stood on the same footing as regards 
pre-emption, and on this ground he dismissed the plaintiff^s suit. 

It appears to us clear from the kliewat that the village was 
divided into three mahals onlj’, namely, mahal Rafat Khan, 
consisting of 5 biswas, mahal Masih-ullali Khan, consisting of 
6 biswas, and mahal Chainsukli of 10 biswas. This appears from 
the closing khewats for the years 1802 and 1305 fasli which have 
been proved. The mistake of the learned Subordinate Judge 
arose from the fact that in the khewat of the 10 biswas mahal 
Hafiz Muhammad Rafat Khan is described as the mortgagee of the 
share consisting of 6 biswas of Lachmi Nafain, while Musammat 
Eatan Kunwar is described as the owner of the remaining 6 biswas. 

This fact by no means establishes that the mahal of 10 hiswms 
formed twm mahals. The learned advocate for the respondents 
admitted this, and was not able to support the vie\v of the Court 
below. On the ground therefore on which the Court below 
dismissed the plaintiff^s claim the decree caonot be supported* But 
the learned advocate for the respondent contended that as the 
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^ have the same pre-emptive rights in respect of every part of the 
village as the plaiatiffs. 

This raises the important question what is the effect of the 
perfect partition of a village upon a right existing by custom under 
which each co-sharer iu the village was entitled to pre-empt the 
sale to a stranger of any portion of the village. Mr. Kedar Math 
on behalf of the appellant contended that in a ease such as the 
proscnt^ upon perfect partition of a village into mahals, only the 
co-sharers in the mahal; portion of which is sold to a stranger, can 
pre-empt the sale, and that co-sharers in other mahais hay© no right 
of pre-emption whatever. 

If this view be correct, the effect of perfect partition is 
undoubtedly to modify the custom of pre-emption as it previously 
existed. The custom is no longer a custom whereby any co-sharer 
in the village is entitled to pre-empt the sale of any portion of 
the village area, but is split up into customs which restrict the 
of pre-emption to the co-sliarers in the limited area of the 
village portion whereof has been sold to a stranger. It appears 
to us that this cannot be ; \ve think that the custom which previ- 
ously prevailed must be treated either as subsisting in its entirety 
or else as having been abrogated by perfect partition | that if the 
custom exist at all after partition it must be the old custom and 
not modifications of the old custom. If the effect of partition is to 
abrogate the custom entirely, then cadit qucestio* If on the other 
hand it continues to exist after partition, it cannot, we think, do 
so in a modified form. A custom must be not merely ancient, 
but it must be continuous, uninterrupted, uniform, certain and 
definite. As Sir Arthur Strachey, O.J., in the case of Dalganjan 
Si'^gh V. Kalka Singh (1) said in dealing with the record of a 
- custom of pre-emption in the wajib-ul-arss of a new mahal created 
by perfect partition: — It cannot be something absolutely 
word- custom would be a misnomer. It must ^ 


new. 




the 


tfe be something which existed before the new mahal 
’.and^ before the partition, something therefore which existed in ' 
,.\;‘.vt;.;the time of the old mahal, which has survived the partition, : 
;f:'i,’yaud which is recognised as still applicable within the new ^ 
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■ 'We are aiiable to accept the view expressed by the learned 
J edges who decided the case of Badri Prmad v. Easmat Ali as 
far at leasts as it applies to a right of pre-emptioa existing by custom* 
la that case apoa the perfect partition of a village fresh wajib- 
iil-araes were prepared for each mahal^ recording that each mahal 
was to maintain a right of pre-emption as set forth in the wajlb- 
ul-arz applicable to the whole village* The learned Judges held 
that such custom or contract, whichever it might be, must be held 
to be subject to such modifioations as are. rendered" necessary by 
the partition. Blair, J., in delivering the Judgment of the Court 
says Now. such' custom ' or ;,'contiact, ' whichever it- may -be, ' 
mast' be held to be subject to such modifications as are rendered 

^ The judgment in this case was as follows : — 

Bmia and BaxsejIj JJ.—TIi© suit out of wlaicii this second appeal arises 
is a suit brought by the respondent for pre-emption under the following 
circumst inces : — The village in which the property sold is situated was subject 
to a wajib-ul-ars in which the custom or contract, in our opinion it mutters 
not which, was set fcftli, A parlition took pkcOj and the viliago wuis formed 
into two mahals, one containing two-thiuls of the whole undivided village, 
and the other one-third. The property sold was in a patti which may be briedy 
described as the two-Uiirds malial. The vendee is a share-holder in the one- 
third mahal* The pre-emptor cl. li ms as being a co-sharer in the other mahal, 
namely, the two- thirds niuh il. What happened on partition in relation to the 
rights of pre-emption is this, A wajib-ul-arz was prepared for each mahal, 
in which provision was made as to the right of pre-emption in words which 
it is needless to quote. Each mahal propcsed to maintain and keep up the 
custom of pre-emption as set forth in the settlement wajib-ul*arz applicable 
to the whole village* Now such custom or contract, whichever it may be, must 
be held to be subject to such modifications as were rendered necessary by the 
partition. It seems to us that the substantial and central modification effected 
by that partition was that persons in each of the two mahals had ceased to be 
co-sharers in an unbroken village andhad nob become and never were co-sharers 
in the mahals created by the partition* 

Therefore it hap];)enB thaV the pre-emptor is a co*sharer with the vendor 
and that the vendee is not a co-sharer of the vendor. Having regard to the 
judgment on the Full Bench case of Balganjan Singh v, Kalha Singh (1) it 
seems to us that there ia no escape from the conclusion that the pre-emptor^s 
right is established. The case seems to full within the ruling in JDalganjan 
Singh^a case, and any amount of ingenuity to draw any substantial distinction . 
botwoen the two oases must fail. Following that case therefore^ as we are ' 

bound to do, we hold that the plaintiff in this suit was entitled; to pre-empt, 

snd w® dtsmiss tie appeal with costs, , ~ _ . , 

• , ' (i) (1S99) t L, 2U Alli h ' ‘V’ 
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necessary by- the /partition. It seems to tis that the substantial 
and central modijBeatioB efiected by that partition was that 
persons in each of the two mahals bad ceased to be co- 
sharers in an unbroken village and had not become and never 
were co-sharers in the mabals created by the partition.’^ If tli^ 
learned judges intended by this to convey that a custom of pre- 
emption prevailing in a village can be regarded as liable to 
modification otherwise than by contract in the event of the 
.v, village being partitioned^ so as not any longer to prevail in its 
entirety^ but in a modified form; we cannot agree with them, A 
custom is not^ we think; capable of such an abrupt and automatic 
change as is implied in this language. We think that the old 
custom must be treated as prevailing in its entirety or else as 
5|||i|i||^brdgated^^^^^ 

' ' ^ It may be said that the custom which prevailed in this case 

^ was one which gave a right of pre-emption to persons between 
' ' whom there was the common bond that they each owned a share 

of an undivided village and that wdien this common bond was 
severed by partition the custom ceased to be applicable. If this 
be so, then in the case before us the custom has ceased to be 
applicable and no longer can prvail, and there having been no 
agreement entered into on partition between the owners of the 
divided mahals as to pre-emption the right of pre-emption no 
longer exists. If on the other hand the custom still prevails, 
then the vendees respondents stand on the same level as regards 
pre-emption as the plaintiff. In either view the plaintiff’s suit 
fails. 

For these reasons we dismiss the appeal with costs. 

Appeal dismused. 





'/ ''i; 

1 . . 



t<3l. XXIX.] 


AtliAHABAB gBBIES. 


SOI 


Before Mr. Jmiice Sir &eorge Snox and, Mr. Jmtiee Richard,*. 

PITAM SINGH (Dbcbbb-hoipbb) t.. TOTA SINGH Asd othbbs {Jtjdsheot- 

: : '';:I>BBiOSS).*, : : 

Act Wo. XV of 1877 (Indian XAmitaiion Aof), schedule II, article 179— 
BxecuHon of decree — Lima,tation~-“Step in and ofexecutwn." ^ 

Meld that an application made by the transferee of » decree asking that 

his name might be substituted on the record for that of the original decree- 
holder, and a further application asking for time to serve one of the judgment- 
debtors, whose address was not then known, with notice of the application for 
substitution wore both applications made to the proper Court to take some 
step in aid of execution within the meaning of article 179 of the second 
schedule to fche Indian Limitation Act, 1877. 

One Musaiiiiiiait Gomti lisld a doers© against Boui Singh th© 
predecessor in title of Tota Singh and others. On the 12th of 
January 1901 Musammat Gomti sold this decree to Pitam Singh. 
On the 19th of March 1902, Pitam Singh, then admittedly 
-within time, applied to the Court executing the decree to have his 
name substituted for that of the original decree-holder. Notice 
of this application was ordered to be given to the various judg- 
ment-debtors, but one of them, Pulandar Singh, could not be 
found, and on the 31st of May 1902 a further application was 
made by Pitam Singh asking for time in order that he might 
ascertain the address of Pulandar Singh. On the 5th of J une 1902 
Pitam Singh’s application for substitution of his name was 
struck off. On the Slab of May 1 905 Pitam Singh applied for 
execution of his decree by sale of the mortgaged property. The - 
first Court (Munsif of East Budaun) held that the application 
was barred by limitation and this decision was upheld on appeal 

by the lower appellate Court (Subordinate Judge of Shah jahan- 

pur). The decree-holder appealed to the High Court. ; ; 

Munshi Qulzari Lai, for the appellant. h 

Munshi Qobind Prasad, for the respondents. 

Knox and Eichaebs, JJ.— This second appeal arises out of 
execution proceedings taken by the appellant, who is the trans- 
feree of Musammat Gomti, the original decree-holder. The decree 
was transferrel to Pitam Singh on the 12th of January 1901,. 
and on the 19th of March 1902, Pitam Singh, admittedly within 

„ , ■ -1905 f a - Pandit. Mias:.. 
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applied" "feo'tiid cxeoutifig the decree that his name 
might be substituted for the name of Mnsammat Gomti. Notiee 
in writing of this application was by the Court’s order sent to 
the various judgmeut-debtors. One of them, Pulandar Singh^ 
could not be found, and on the 31st of May 1902 Pitam Singh 
applied to the Court for further time, stating that he could not 
find the address of Pulandar Singh. The decree will be barred 
unless it be held that both these applications are steps io aid of 
execution within the meaning of clause (4) of article 179 of the 
second schedule of the Indian Limitation Act, 1877. The res- 
pondent contends that inasmuch as the application of the l9th of 
March 1902 merely asked for substitution of names and did not 
' contain any prayer for execution, the application is not one in 
accordance with law’’ to the proper Court to take fome step in 
h aid of execution of decree. The application of the l9th of 
March 1902t was evidently intended by Pitam Singh as a neces- 
sary preliminary to farther peceedings in execution. The 
Court dealt with it as such. The application of the 31st of May 
was also necessary to carry into effect the order of the Court passed 
on the application of the i9th of March. We have no doubt 
that both the applications w'ere hand fidSj and the delay that has 
since taken place is explained by a suit wdiich was instituted to 
set aside the transfer by Musammat Gomti in favour of Pitam 
Singh. The only question we have to decide is wdiether these 
applications come within the language used in clause (4j of 
article 179, We decide this question in the affirmative. They 
were bond fide applications made wdth the intenticn of keeping 
^ decree alive, and the decree could not be executed until 

notice of the application under section 232 had been given to the 
‘ transferor and the judgment-debtors, and their objections heard. 
There hm certainly been considerable delay and this affects our 

decrees of both the Courts below and return the proceedings 
through thelower appellate the Court of first instance ■ 

wdth that that Court place the proceedings upon the 

of bpenffing 'proceedings and proceed^ according to. law’', 
up' order as to costs. ' 

\ Afpml decreed afid cause remanded^ 
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JBefove Mr. Justioe Sir George Knox mid Mr. Justice Kichards. 

BALKISHAK DAS (Piatstiitb) ®. MAD AN LAL and othbbs (Dototdatns). 

£ond-Zrnco»sc{onahle largain -droumstmiaes render mUeb rehef 'may e 
granted l)y the Court, 

A person of tho ope of eon.e twentycigM yeore, - .!! 

fatl.o.-,but of profligate habits and greatly in need of money.Uis father 
refused to supply him, executed a bond to secure a sum of Es. 600, with mteie 
which amounted to Rs. 37-8-0 per centum per annum, with six-mon ' y r . 

The bond further contained a stipulation that the borrower should not he 
emnowered to repay the money within three years, and if he did pay ™ 
three years, he should nevertheless ho obliged to pay three years' interest at the 
rate mentioned. SeU that although it could not he said that the execution o 
this bond was procured by means of undue influence or that the rate of inter- 
est was penal, nevertheless the bargain was an nnoonscionahle bargain against 

which the Court might properly give relief. The High Court affirmed the deeree • ^ ^ 

of the lower appellate Court which gave the plaintiff the prineipal sum with 
simple interest at the rate of 24 per centum per annum. Madho &«ySv. 

KaeU Kam (1), Kirya Bam v Smni-v.d-din Almad Khan (2). : 

CUodhrani v. Bali Prosmno GUee (3), Kmroar Sam Lai v. ml Kanth (4) 
and Sajah Moklam Singh v- Bajah Bug Singh (5) referred to. 

On the 16th December 1898 the principal defendant execut- , , , ; 
ed in favour of the plaintiff a bond for Es. 600. with interest ' ' 
which amounted to Ss. S7-8-0 per cent, per annum, with six- ■ 
monthly rests. The bond further contained a stipulation that the ■ , ; , 
borrower should not be empwered to pay the money within three 
years, and if he did pay within three years, he should neverthe- , 
less be obliged to pay three years’ interest at the rate mentioned. 

The defendant was a young man of some 28 years of age, the son , ^ , 

of a well-to-do father, but himself of extravagant habits and -■q. 
dependent upon his father. On the 6th December 1904 the ;..|r 

• plaintiff sued to recover the money due on the bond above n^n- 

tioned and claimed in this suit a total sum of Es. ‘>,897-1-0. Ihe 
defendant pleaded that at the time of the loan he had fallen into 
dissolute habits, that his father had refused to provide him witi 
any money and -that the bargain he had entered, in to was a hard 




:iahdmncoiiseionable bargain wbichishouldnotT^ 
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' The Court of first instance after reviewing the circnmstan-* 
ees nncler which the loan had been taken came to the conclusion 
that the bargain was a hard and unconscionable bargain which ought 
not to be enforced according to its terms. In the end that Court 
gave the plaiatiff a decree for Es. 600 with simple interest at the 
rate of Es. 24 per cent, per annum. The plaintiff appealed^ claim* 
ing interest according to the terms of the bond; but the lower ap- 
pellate Court (District Judge of Aligarh) came to much the same 
conclusion on 5he evidence as the first Court; and dismissed the 
.appeal. The plaintiff thereupon appealed to the High Court. 

Sir Walter Colvin^ Pandit 31oti Lai Nehru and Babu 
Girdhari Lai Agarwala^ for t]xa appellant. 

Dr. Saiish Chandra Banerji (for whom Babu Surendra 
: , Nath Sm), for the respondents. 

, , ' ' Siohaebs, J. — This was a suit to enforce a mortgage bond. 

■ , It appears that the defendant executed a bond in favour of the 
plaintiff to secure a sum of Rs. 600 with interest which amount- 
ed to Es. 37-8-0 per cent, per annum with six-monthly rests. 
Furthermore the bond contained a stipulation that the defendant 
l)oiTower should not be empowered to pay the money within three 
yearS; and if he did pay within three yearS; he should neverthe- 
less be obliged to pay three years’ interest at the rate already 
mentioned. The amount claimed by the plaintiff is the sum of 
Rs. 8;897-l-0. The defence was an allegation that at the time 
of the loan the defendant had fallen into dissolute habits^ that 
his fatlier had refused to provide him with any money and that 
the bargain he had entered into was a hard and unconscionable 
bargain; which should not be enforced against him. The Court 
of first instance set forth the facts that I have already mentioned 
and says as follows : — It was under such circumstances that the 
'f ; ' bond in suit was executed. The terms of the bond in the face of 

Only Rs. 200 
being previous 

PPI debts. The rate of interest stipulated was Es. 37'8-0 per cent, per 
s rests. The result was that Es. 500 in a 

• ; fbw years had swollen to Es. 8,897-1-0. It also stipulated that 
the ,.dbbt6rt'-i^ have no nower to nav off the bond within three , 

and unoonscionable 
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bargaiiij brought about by plaintiff taking advantage of defen- 
dant's youthful folly The Court then directed that the claim 
for Es. 600 principal with simple interest at the rate of Es. 24 per 
cent, per annum should be decreed. The plaintiff* appealed 
against this decree in his favour contending that he was entitled 
to the fall interest stipulated for in the bond. The lower appel- 
late Court dismissed the appeal. 

In the course of the judgment the learned Judge says that the 
defendant was no doubt a man in good position^ of 28 years of age 
and that there was no reason to suppose that any undue influence 
was brought to bear on him or that any unfair advantage was 
taken of him. He says on the other hand that he was a profligate, 
addicted to drink, and his father had stopped all supplies, but 
he was determined to raise money at any cost. While the 
learned Judge makes these remarks he neyei’theless finds that the 
bargain was a hard and unconscionable bargain. He expresses 
no disagreement with the finding of the Court of first instance, 
and as a result he gave his decision dismissing the appeal. 

Taking the bargain as set forth in the bond it is imposvsible 
to say that it was anything else except a hard bargain. The 
4 stipulation that the borrower should not relieve himself from the 
onus of the terms of the loan by repayment before the expiration 
of three years, while the lender might at any moment enforce Lis 
security, throws a flood of light on the whole transaction. Tak- 
ing this in conjunction with the admitted facts that at the time 
the defendant had given way to intemperance and profligacy, it 
is impossible to say that there was no evidence upon w^hich the 
Court could come to a conclusion that the bargain was hard 
and unconscionable. The appellant takes his stand upon the 
alleged findings of fact of the lower appellate Court and submits 
that upon these findings of fact, unless the interest is by way of 
penalty within the meaning of the section 74 of the Contract Act, 
as amended, he is entitled to his full rate of interest. In my 
judgment th© rate of interest was not a penal rate within the mean- 
ing of that section. But I do not agree with the learned counsel 
for the appellant as to the effects of the findings of fact of the 
. _ Court below. In my judgment both the Courts, Edow intended to "■ 
find and did find upon evidence that the bargain which th% ‘ 
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'■■api^ellaht seeks, to enforce is a liard and izBConscioiiable bargain* 
.The Conrts in; India, have in many cases refused to enforce 
''.•;bargams,ofthiS’ nature^ and in a very recent ease — Kirpa Mam v* 
Sami-wd'^'din Ahmad Khan (1)— a Bench of this Court dismissed 
an appeal against a decree in exactly the same teims as the decree 
now appealed against. There the rate of interest was 2 per cent, 
per mensem with monthly rests. The bond had been entered- 
into by a young man, aged 18, of dissolute habits. The bargain 
was there held to be ah unconscionable bargain* In the present 
case the facts only differ by the rate of interest being something . 
more w’^hile the rests were less frequent and the age of the bor- 
rower was 28 instead of 18. These 'are mere distinctions in the 
details of the evidence. The evidence may or may not have 
been as strong in the present case as in the case Just referred to, 
but there were in both cases circumstances upon wdiieh the Court 
was entitled to arrive at the conclusion at which it did arrive, 
viz,) that the bargain was under the circumstances sucli a hard and 
unconscionable bargain that the Court ought not to enforce it 
without modification. As the appellant has thougl.t fit to prefer 
a second appeal, I think he ought to pay the costs. I would 
accordingly dismiss the appeal with costs* " ‘■ -' 

Khox, J.^ — I fully agree with what mj brother liieharcls has, 
said. As he has pointed out, the Court below", wTiiie finding that 
the borrower was a man of 28 years of age, of good position, son 
of a wealthy man, and he was himself a man of business, an 
Agarwala Bania by caste, and a Municipal Commissioner, There 
is no ■ reason , at all to . suppose that any:: undue: influence was^: ..^^ 
brought to bear on him or that any unfair advantage ivas taken 
of him, also finds that the contract was beyond doubt uncon- 
; ■ ^ ’ scionable. Further, it gave effect to that finding by a decree, 
which awarded simple interest at 24 per eent^ per annum from the 
ffate of the bond to the date of the realization of the money instead 
y t;'; of the much larger sum asked for in the plaint by w^ay of interest* 

; The learned counfel for the appellant strenuously contended that 
'''‘-''Upon the former of these findings Ms client was entitled to the " 
sum claimed as the sum asked for by way of interest could not be 
w ' , _0dD^dered to be a penalty. I agree with him that the ease is not 
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one svMeh falls under the terms of seation 74 oi the Contract Act 
as amended. But the learned vakil for the respondent, to whom 
we are indebted for a very exhaustive and careful argument, has 
taken an equally stout stand upon the latter finding. He refer- 
red us to a long array of cases in whioh the Courts holding that 
they had to deal with unconscionable bargains refused to give 
effect to these bargains as contained in the contracts and granted 
relief on terms consonant with equity. The following cases were 
cited to us I' — 

(1) Madho Bi'ngh v. Kashi Bam (1). 

(2) Kir pa Bam v. Sami-ud-din Ahmad Khan (2). 

(3) Kamini Stmdari Ohaodharani v. KaM JProswnno Ohose 

(4) Kunwar Bam Lai v. Nil Kanth (4j. 

(6) Bajah Mokham Singh v. Bajah Bup Singh (5.) 

hrom a careful consideration of these cases lam prepared to 
hold that even where no undue influence has been brought to bear 
on the man or any unfair advantage shown to have been taken of 
him, the bargain may still be an unconscionable one. In the 
present ease the security given was a pacea nishastgah. It is 
described by the learned counsel for the appellant as property of 
little value, specially as the borrower had only a fractional interest 
in it. If this be the case, we have then a case on the appellant’s 
own showing, in which the boiTOwer had property of little value 
available, and the inference is that he was trusted on the credit of 
his expectations, specially when it is admitted that he was the 
son of a father who was both rich and respectable. 

Again when we look at the terms contained in the bond we find 
not only excessive interest, but a very one-sided term, whereby ^ 
the lender was empowered to sue for the money lent at any . 

time, but the borrower, even if he paid the money within three 

years next after the date of the contract, wpuld still have to pay , ' 
high rate of interest stipulated for just as if he, had made no pay-, . ; 
ment at all. Upon my asking the learned counsel for the.appel- ; ' 
lant whether this provision did not mean that if .the terCAweihad 


repaid the sum borrowed within a day or two of borrowing itj 
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he would still have to pay for the Es. 600 thus borrowed the sum of 
iis. 662 odd, it was admitted that this was the case* These terms 
'Speak for themselves. They are pfiw^d fMi6 oppressive and. 
extortionate; and such as a man of ordinary sense and judgment can- 
not be supposed likly to give his free consent to* Where both these 
conditions exist, even if it be not shown that the lender went out 
of Hs way to bring any active influence upon the borrower, still 
the bargain entered into may be an unconscionable one. Such a 
bargain seems to me to be similar to the bargain in the case of 
Madko Singh v» Kashi Mam (1). I find considerable difficulty 
in distinguishing this case from that case if it can at all he distin- 
guished. I therefore fully agree. 

By the Cobbt. 

This appeal is dismissed with costs. 

Appeal dismissed. 


JSeJcTU Mf* J^tisUce Sir G-eory^ Knox and Mr. tTusHos 
HASHMAT ALI (PxAiKTirr) MUHAMMAB UMAE (BEri2?i)Axr).« 

Aot IV 0/1893 (Partition ActJ^ section 4 — DwelUny-'house 'belonging 

to an undivided family ** — Muhammadans. 

Meld tliat the expression *' a dwelling house belonging to an undivided 
family ** as used in section 4 of the Partition Act, 1893, is not applicable to a 
house belonging to a Muhammadan family. Amme Eaham v. Zia Ahmad 
(2) referred to. 

The plaintiff in this case sued for partition of a one-fifth share 
in a house belonging to a Muhammadan family, having acquired 
the share by purchase. The defendant objected that inasmuch 
as the plaintiff was not “ a member of the defendant’s undivided 
family ” and the value of the share claimed by him was small, 
actual partition ought not to be granted, but the plaintiff might 
receive the value of his share in money. The Court of first 
instance (Muimif of Nagina) rejected this plea upon the ground 
that section 4 of the Partition Act was not applicable, and direct- 
ed a partition. The defendant appealed. The lower appellate 
Court (Additional District Judge of Moradabad) held that section 
4 of the Act In question did apply, and, setting aside the Munsif’s 

,f; ; ; A,pppal, If o. 71 of 1906 from *n order of W. P. Kirtoa, Di»- • 4 , 

of Horadabad,' dated the Srd of May 1906. 

. ■ • ^ ( 2 ) ( 1 ^ 0 ) 
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deeisioBi remanded tke ease under section 662 of the Code of 
Civil Proeednre. Prom this order of remand the plaintifiF appeal- 
ed to the High Court. 

Babu Swendra Math Sen^ for the appellant. 

The respondent was not represented, 

Knox and Eichabbs^ JJ, — This appeal arises out of an order 
passed by the lower appellate Court remanding the ease under 
section 662 of the Code of Civil Procedure for further trial. The 
suit was brought by the plaintiff, who had acquired a one-fifth 
share in a house, for partition of the share which he had acquired. 
Both the plaintiff and the defendants (who are admittedly the 
owners of the remaining four-fifths of the house), are Muhamma- 
dans. The Court of first instance gi’anted the plaintiff the relief 
prayed for, and held that the defendants were not entitled to the 
benefit given by section 4 of the Partition Act, 1893, inasmuch 
as the property to be partitioned was not ^^a dwelling house belong- 
ing to an undivided family/^ The lower appellate Court held 
that section 4 did apply in the case of Muhammadans, and overrul- 
ing the Court of first instance upon the preliminary point, sent 
the case back for trial as already stated. It is here contended 
that section 4 cannot apply except in the case of an undivided 
Hindu family, and our attention was called to the Full Bench 
decision of this Court in Amme JRaham v. Zia Ahmad (1). The 
respondent is not represented, but on the analogy of the Full 
Bench ruling we hold with some regret that section 4 does not 
apply. We decree the appeal, set aside the order of the lower 
appellate Court and restore the decree of the Court of first instance. 
The appellant will get his costs. 

Appeal decreed* 

(1) (1890) I. L. B., 13 AIL, 282. 
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JJin$u Jjaui — Adoptionr^Ado^Mon diifing wifd^^.g^fQgnmioy » 
mu tliat tlie fact tBat at the time of making an adoption the wife of 
the adopting father is pregnant does not aSeet the validity of the adoption. 
mgahUrnhanaM v. Seshammagaru (1) and Sanmanf J^mneUndra v. JBMma'^ 
chary a (2) followed* Tdarayana Meddiv, 'Vardcwhala HedM (3) dissented from* 

The plaintiff in this case sued for a declaration that the de- 
fendant’s alleged adoption by one Murli 'was invalid and for reco- 
very of possession of certain land. The Court of first instance 
(Munsif of Koil) decreed the claim, finding as to the adoption 
that it was invalid because at the time the wife of the plaintiff’s 
adoptive father was pregnant. On appeal this decree was reversed 
by the Additional Subordinate Judge of Aligarh, who found the 
adoption to be valid. The plaintiff thereupon appealed to the 
High Court, 

Babu Satya Ohandra Muherji) for the appellant. 

Babu Jogindro Nath Ghaudhri^ for the respondent, 
Bakebji, J, — The only question in this case is whether the 
pregnancy of his wife is a bar to the I'ight of a Hindu to adopt a 
son. The suit in which this question has arisen w^as brought- by 
the appellant for a declaration that the respiondeiit Ram Lai was 
not the adopted son of one Murli. The Court below has found 
that Murli did adopt Ram Lai, but it seems to be of opinion that 
at the time of adoption Murli’s wife was pregnant. It has, how- 
ever, held that the existence of pregnancy did not invalidate the 
adoption. The learned vakil for the appeilant contends that this 
view is erroneous and in supjport of his contention has referred 
to an old ruling of the Madras Sadder Court in Namyana Reddi 
Y, VcLTdaohala Reddi (3) in which it was held that an adop- 
tion* is invalid if at the time of the adoption the adopter’s wife 
is pregnant. This ruling was considered by that Court in the 
later case of N'agahhushanam v. Seskammagemtf (1) and was 
dissented from. The learned Judges after referring to the author- 
ities on the subject came to the conclusion that an adoption by a 

;■ “^^Secoad Appeal- No. 474 of 1905 from a decree of Manlvi Mania Bakkskj^ 

, Additional Sabordiuate Judge of Aligarh, dated the 8th of March 1905, revere- 
ing a - decree _ of Babu Jagat Harain, Munsif of Aligarh, dated the 17th of 





ISO. (2) (1887} 1. L. 

M, S. 1869, 97. 
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12 Bom., 106, 
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Hindu with knowledge of his wife^s pregnancy was not inyalid. 
The same view was held by the Bombay High Court in ffa%mant 
Ramohandra v*' BhimaeJiarya (1). I may also .refer to Maynels 
Hiocln Lawj 7tb Edition^ p. 1S7^ and Sircar^s Tagore Law Lec- 
tureSj 189L p* 190. No original authority of Hindu law has been 
cited on behalf of the appellant in support of the contrary view, 
w^hicli seems to be opposed to general principles. I accordingly 
dismiss the appeal with costSo 

Appeal dismissed. 


Befote Sir John Stanley ^ Kinglit^ Chief Jusiieet and Mr- Justice Sir Willimn 

Bxirlcitt^ 

‘SHAMilATHI SIHGH anb othbes (DBrENBAKrs) i». KISHAH PBASAB , 

AKD OTHEES (PB^INTIFPS).* 

Sindu lam^ Joint Mindu family — Family Imsiness^Smt to recover a debt 
due to the firm' — Farties to such suit. 

Meld tliat tlie managing members of a Joint Hindu family carrying on 
a Joint family business aro not entitled to maintain a suit in tboir own 
names against debtors of tbc family without Joining with them in the suit 
either as jplaintiifs .or defendants all the other members of the family* 
K,F.Kama Fisharody yr. V. M. JJaraymiaii Somayajipad (2), Balltrishia 
Moreshwar KunieY, The MmioipalUy of Mahad (3), Bamsehuhy. Mamlall Koou<‘ 
doQ (4), Kalidas KevaUlas Nathu Bhayvan (5), Imam ud-dm wZiladhar (0), 
AlagafpaCheUi v. VfMiaxi Chetti {7) iind Anyamulhu Fillai st, Kolandavolu 
Filial (8) referred to. Fatosliri’Fartap Uarain Sinyh v* Uud7’a Marain Singh 
(9J distinguished. 

This was a suit to recover a sum of Es. 9^240-7-0 alleged to 
be due to the plaintifia by the defendants on an account stated 
on the 9ih of August 1901. The plaintife, Kishan Prasad, 
Bishaa Prasad and Jamna Prasad, sued as managers of a joint 
family business styled Manorath Bhagat Dhana Earn eari'ied on 
in the District of Baliia. The suit was filed on the 3rd of June 
1904. The debt sought to be recovei’sd represented, according to 
the plaintiffs, the balance upon various money dealings between 
them and the defendants, and it was alleged that the account 


. first Appeal Uo. 31 of 1905 from a decree of Maulvi Syed Muhammad 
Taiamuiul Husaiu, Subordinate Judge of Ghszipur, dated the 24th of Septem- 
ber 1904. 


(1) (18B7) I. h. E., 13 Bora., 105. 
(31 (1881) 1. L. R., 3 M>'.d., 234. 

(3) (1885) 1. X. E., 10 Bom., 32. 

(4) (1881) I. X. E., 6 Calc.. 815.^ 


(5) (1888) I. X. E,, 7 Bom., 217. 

(6) (1892; 1. 1. E,, 14 All.. 624; 

(7) (1894) ,X X, E., IS Mad., 38. ; 

(8) (1899) 1. 1: B., 23 Mad., 190. 


(9) (1904) L 1. E., aSJdl., 5?8. 
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lad hmn ad]iisted""oa the 9tli of August 1901^ and the balance 
.admitted ’by the "defendants SbamratM Singh^ Mahadeo Singh 
and Bajinandan 'Singh. , In their -written statements the prin- 
cipal defendants took objection that the suit could not be main- 
tained without all the members of the plaintiffs' family being 
made parties to it. In consequence of this objection the plaintiffs 
on the 22nd of August 1904 applied to the Court to haye the other 
members of the family made parties. In the result^ by an order 
of the Court of the 8th of September 1904 certain members of the_ 
plaintiff's family, were added as plaintiffs, and two as defendants ; 
the original plaintiffs, howeyer, contended that they as the 
managing members of the family were entitled to sue in their 
o wn names on behalf of the rest of the family. This eontentioiT 
was admitted by the Court (Subordinate Judge of Gliazipur), 
which passed a decree in the plaintiffs' favour. Against this 
decree the defendants appealed to the High Court, contending 
that the original plaintiffs were not entitled to sue alone and 
that by the time the other members of the family had been made 
parties to the suit it was barred by limitation. 

Mr. Muhammad Emof and Munshi Qovind Prasad^ for 
the appellants. 

Mr. Abdul Majid and the Hon'ble Pandit Su'n^dar Zal^ for the 
respondents. 

Stanley, C.J., and Btjekitt, J.— The main question in this 
appeal is one of limitation. The suit was brought to recover a 
sum of Rs, 9,240-7-0 alleged to be due on foot of an account stated 
on the 9th of August 1901. The plaintiffs Kishan Prasad, Bislian 
Prasad and Jamna Prasad instituted the suit on the 3rd of 
June 1904 as managers of a joint family business, styled Man- 
orath Bhagat Dhana Ram, carried on in the District of Ballia, to 
recover the debt which was due by the family of the defendants 
in;jrespect of money dealings. The dealings between the parties ■ 
had. ;been carried on for several years, and on the 9th of August 
; ,'1„9Q1 the, accounts .were,, ad justed,, when the . de,fendants Shainrathi 
' Singh^ 'MahadeO' Singh and ' Rajinandan Singh admitted the 'oor- ' , 
of’ the, balance and affixed their signatures to the 
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In their witten statements the principal defendants objected 
to the array of plaintiffs complaining that all the members of the 
plaintiffs’ family had not joined in the suit. In consequence of 
this objection on the 22nd of August 1904 the plaintiffs applied 
to the Court to have the other members of the family added as 
parties, stating in their petition that they (the original plaintiffs) 
were the managers of the firm and on that account brought the 
suit in their own names alone, but that with a view to remove the 
objection of the defendants, they desired that the names of the 
other members of the family should be brought on the record. 
By order of the 8th of September 1904 the plaintiffs 4 — 12 were 
brought on the record as plaintiffs, and Mahadeo Prasad and 
Chhote Lai, two members of the family, were added as defendants. 
If the added plaintifis were necessary parties to the suit, it is 
admitted that on the 8th September 1904, when they were added 
as plaintiffs, the suit was barred by limitation. But on behalf 
of the respondent it was contended that the original plaintiffs 
were the managing members of the joint family and as such 
were entitled to institute the suit in their own names alone on 
behalf of themselves and the other members of the family. The 
learned Subordinate Judge acceded to this contention and passed 
a decree in favour of the plaintiffs. 

One of the grounds of appeal is that a decree against the 
persons of the minor defendants ought not to have been granted. 
Mr. Sv/fidar Lai on behalf of the respondents admits that this 
is so, and so far as the minor defendants are concerned the 
decree should be satisfied out of the joint family fimds alone. ' So 
far the appeal must in any case succeed. 

As regards the main question it is first necessaiy to determine 
whether or not Kishan Prasad, Bishan Prasad and Jamna Prasad 
were the managing members of the family when, the suit was , 
brought. It appears that at the time of the institution of the 
suit dissension existed between some of the members of tbe 
plaintiffs’ family and hence we find two of them supporting the 
defendants’ case. The evidence of these two witnesses only haa 
been translated and printed by the appellants These are the 
depositions of Sarju Prasad and Lachhmi Prasad, sons of the 
plaintiff Kishan Prasad, and themselves plaintiffs. Sarju 
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1907 deposed that there was no leading member iu tli6 family since 

siAiiiiiJ abont 1890, and that the business of the firm was carried on 

** under the orders of all the proprietors. Then he modified this 

Pbamd statement and said that the names of those by whose orders the 

business was carried on were Kishan Prasad, Bishan Prasad, 
himself (the witness), Jamna Prasad and Laohhmi Prasad. In 
cross-examination he stated that all the suits relating to the 
family, the ilaka or the firms brought since 1890 were instituted 
in the names of Kishan Prasad, Bishan Prasad and Jamna 
Prasad only, or in the name of Debi Prasad as long as he lived, 
j. Debi Prasad we may mention was a son of the plaintiff Jamna 

T' • , Prasad. We now come to the evidence of Lachbmi Prasad. He 

deposed that hundis were drawn by the firm under the signa- 
tures of all — and then he said they are “ signed by any of us who 
happen to be present.” He admitted, however, that the names 
of Kishan Prasad, Bishan Prasad and Jamna Prasad were entered 
in respect of the whole ilaka and the names of the other members 
/ of the family were not so entered. As against this evidence we 

have the evidence of the plaintiffs Bishan Prasad and Kishan 
i Prasad who deposed that they and Jamna Prasad were the managing 

members of the family. 

The learned Subordinate Judge came to the conclusion on the 
evidence that the original plaintiffs were the managing members 
of the family and sued as snch, and we have no hesitation what- 
ever in agreeing with him as to this. The question then is 
whether the managing members of a joint family carrying on a 
joint family business are entitled to maintain a suit in their own 
names against debtors of the family without joining wdth them 
in the suit either as plaintifis or defendants all the other mem- 
-o''" ■ hers of the family. 

The learned Subordinate Judge held on this point that 
■'V, . ■ , inasmuch as all the business carried on by the plaintiffs’ family 

’«V was carried on in the names of the three original plaintiffs, 

relating to the family which had been 
... ' previously instituted in the Civil or Kevenue Courts had been 
instituted only in the names of these plaintiffs, therefore the 
1 ‘ Suit was Jpoperiy instituted in their names for the benefit of 

Sll rite mtobers'of .the family, and that it was not necessary 
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for the other members to join in the suit or to be made partie* 
to it. 

The bubordinate Judge is in error in saying that the business 
was carried on in the names o£ the three Oi'iginal plaintiffs, Ifc 
was carried on in the name of the plaintiff/ firm. The evidence 
of Bishan Prasad, Muhammad Suleman and Amjad Ali Khan 
coupled with the plaintiffs' own statement in the plaint showt, this. 

If the question had been an open one, there is a good deal 
to be said in favour of the view taken by the Court below; but it 
appears tons that it is concluded by authority. In the case of 
K. P. Kanna Pisharody v. F. Jf. Farayanan Somayiipad 
{1} it was! held by Turner, C.J., and Kindersley, j!; that 
unless where by a special provision of law co-owners are per- 
mitted to sue through some or one of their members all co-owners 
must join in a suit to recover their property. Co-owners may agree 
that their property shall be managed and legal proceedings taken 
by some or one of their number, but they cannot invest such person 
or persons with the competency to sue in his own name on their 
behalf or if sued to represent them.” Sargent, C. J., adopted this 
statement of the law in the case otBalkriskna Moreshwar £unU 
V. the Munusi^lUy ofMahad (2). In the ease of EamsAuk v. 
EamlaU Koondoo (3) two of the sons out of a joint Mitakshara 
family, oonsistingof a father and three sons, and the widow and sons 
of a deceased »on, and carrying on business in partnership, sued on 
a hath-ehitta for recovery of the amount payable thereunder. 
When the suit came on for hearing an objection was taken that aU 
the parties who ought to sue were not on the record. Thereupon on 
the application of the original plaintiffs the names of the father 
and the third son were added and the plaiutiffs were described as 
surviving partners of the deceased son. At the time these 
additional persons were made parties, the suit was as regards 
them barred by limitation. It was held that inasmuch as the 
ordinal plaintiffs could only enforce their claim in conjunction 
with the added plaintiffs, and the added phuntifls were barred by 
section 22 of the Linutation Act, the claim of the original plaintiffs 
was also barred. Garth, 0. J., who delivered the ju^ment of the 
Court, in the course of it observed;—*' When a joint family, or 
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the case of Kalidas Kevams v. mtmmagvan ^ Jie 
question was considered in the case of Imam-ud-din v. Lila- 
dhar (2). In that case a suit was brought upon two hundis by 
one only of two members of a firm. The defendants in their 
written statement, as here, raised the objection that all ijSoessai)' 
parties were not joined as plaintifls. Upon that the other partner 
applied to be made a co-plaintiff and the Court acceded to the 
application. At the time when he was made a co-plaintiff the 
suit was barred by limitation, and the Subordinate Judge on that 
account dismissed it. On appeal the District Judge allowed the 
appeal on the ground that the defendants did not raise the plea 
of non-joinder at the earliest possible period. On second appeal 
Edge, C.J., and Tyrrell, J., after a review of the authoritiee, set 
aside the order of the District Judge and affirmed the decree 
of the Court of first instance, holding that all the surviving 
partners of the firm should have been plaintiffs in the suit; 
and further that where a judge, acting under section 82 of 
the Code of Civil Procedure, adds a person as a necessary 
plaintiff after the period of limitation for a suit by him alone, or 
with others, has expii-ed, section 22 of the Indian Limitation Act, 
1877, would clearly apply to the right of suit of the person so 
added, and the suit could not be maintained without him. In 
Madras it has been held that the proposition that the manager of 
a Hindu family can sue without joining those interested with 
him is one which cannot be supported. Alagappa Oheiti v. 
VelUan Ghetti (3) and Angamuthu JPillai v. Kolandavelu 
PiUai (4). 

Mr. Maynein his work on Hindu Law m dealing with this 
question says, at pp. 368 and 869 of the sixth edition;— “ A 
necessary consequence of the corporate character of the family 

. (n (1883) I; :L. E., 7 Bom., 217. (3) (1804) 1. B. R., 18 Mad,, 88. 

: h) (1892) I, L E., 14 MK 684. (4) (1899) 1. L. R., 28 Mai, 190. 
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iastanee, a single member cannot sue or proceed by way of 
execution to recover a particular portion of the family property 
for himself whether his ol’aims be preferred against a stranger 
who is asserted to be wrongfully in possession or against his co^ 
parceners. If the former, all the members must join and the suit 
must be brought to recover the whole property for the benefit of 
all.”, and later on:— One member cannot sue by himself without 
joining or asking the consent of the others and making the defect 
good by joining the others as defendants. If from any cause, 
such as lapse of time, the other members cannot be joined as 
plaintife, the whole suit will fail.” 

Our decision in the case of Pateshri Partap Narain Bm-gh 
V. Mudta Narain Singh (1), which has been relied on by Mr. 
Svmdar Ldl, does not help the contention advanced on behalf of 
the respondents. That decision was based upon the peculiar 
circumstances of the case. The objection raised as to non- joinder 
of parties was not pressed by the defendants, and it was only on 
appeal that we pointed out the defect in this respect and amended 
it. We observed in our judgment that if the question had been 
raised at the trial, the plaintiff would no doubt have obtained in 
good time the consent of his brother to bis name being added to 
the afr^ of parties to the proceedings. 

For the foregoing reasons we allow this appeal, set aside the 
decree of the Court below, and dismiss the plaintiffs’ suit with 
costs in both Courts. 

lSo& sAso Qopal Das V. Badri Nath {2).— M.] 

Appeal decreed. 

(1904) I. li. K'., 26 AIL, 528. (2) Weekly Notes, 1904, p 882. 
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Ast Ko. XIKoflSlS (K.-JT. F. Zand Revenue AeiJ, eection* 184 and 190— 

Mahal iahen under direct management.-- Ment of eir land fixed ^f CMeo- 

tor—Sale of mahal before releaee from direct managernentm 

A was taken by tbe Collector under direct management and tbe 

late proprietor was recorded as ex* proprietary, tenant of the air land and bia 
rent was fixed by the Collector under the provisions of section 190 of Act Ko. 
XIS of i873. While still under direct management the mahal was sold. The 
purchaser ptid up the arrears of land revenue due thereon and possession was 
given to him. Meld that the purchaser was entitled to claim from the ex** 
proprietary tenant the rent fixed by the Collector : it was not inoumhent 
upon him to get the rent fixed again. 

I iHEsuib ont of which this appeal arose was instiituted against 
i>Qe jtli M as an ex-proprietary tenant to recover the rent 
of certain lands which had been his sir. He had been the pro- 
prietor of the mahal in which he held this sir land. Many 
years ago Ali Mazhar made default in paying the revenue asses- 
sed on the mahal, whereupon the Collector, acting under the 
^owws conferred on him by the North-Western^ 

Revenue Act of 1878, section 154, attached the mahal and took 
it under direct management. At the same time, acting under 
the provisions of section 190 of the same Act, the Collector fixed 
tbe rent to be paid in future by Ali Mazhar in respect of thii 
land. AH Mazhar was recorded as an ex-proprietary tenant. 
This suit is one to recover the rent so fixed, and alleged to be 
due and payable for the years 1308 and 1309 FasU by the res- 
pondents, the representatives in interest of Ali Mazhar, now 
dead. That rent was paid for many years by Ali Mazhar as 
the rent of the ex-proprietary bolding. On January 20th, 1899, 
AH Mazhar’s rights as proprietor of the mahal were sold in exe- 
cution of a Civil Court decree, held by the Bank of Upper India 
and were purchased by one Gobind Deo. Gobind Deo had his 
name entered as proprietor and that of AH Mazhar removed. 
Gobind Deo did not get actual possession of the mahal, wMdi 
continued to be held under direct management. Eventually 
Gobind Deo sold the mahal in June 1801 to the plaintilEB 
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appellantis, who obtained mutation of names in their favour in 
August of that year. In that month they paid up to the 
Collector the arrears of revenue still due on the mahal, wHoh 
was thereupon released from direct management and handed 
over to them. That was on Angust 27ihj 1901. 

In the present suit the plaintife obtained a decree for the 
rent of 1309 Fasli, and that decree was confirmed on appeal by 
the lower appellate court. The defendants, however, appealed 
to the High Court, when, their appeal coming before a single 
Judge, the decrees of the courts below were set aside, and the 
suit dismissed. The plaintiffs therefore appealed under section 
10 of the Letters Patent of the Court, 

Messrs. TT. WoMacTi andP. E. O'Oonor, for the appellants. 

Babu Soiiya CkatidTa MvJc&rji, for the respondents. 

Stanley, C.J., and Bcekitt, J.—This is an appeal against 
a decree of one of the learned Judges of this Court sitting alone. 

The Sint was instituted against one Ali Mazhar as an ex- 
proprietary tenant to recover the rent of certain lands which had 
been his sir. He had been the proprietor of the mahal in which 
he held this air land. Many years ago Ali Mazhar made de- 
fault in paying the revenue assessed on the mahal, whereupon 
the Collector, acting under the powers conferred on him by the 
North-Western Provinces Land Revenue Act of 1873, section 
154, attached the mahal and took it under direct management. 
At the same time acting under the provisions of section 190 of 
the same Act, the Collector fixed the rent to be paid in future 
by Ali Mazhar in respect of this land. Ali Mazhar was recorded 
as an ex-proprietary tenant. This suit is one to recover the 
rent so fixed, and alleged to be due and payable for the years 
1308 end 1309 Fffili by the respondents, the representatives in 
interest of Ali Mazhar now dead, That rent was paid for many 
years by Ali Mazhar as the rent of the ex-proprietary holding, 
On January 20tb, 1899, Ali Mazhar’s rights as proprietor o£ the 
mahal were sold in execution of a Civil Oourt decree, held by 
the Bank of Upper India and were purchased by one Gobind Deo. 
Gobind Deo had his name entered as proprietor and that of Ali 
Mazhar remoTed. Gobind Deo of course did not get actual pos- 
sesaioa of the mahal, which oontinaed to be held under direct 



managemenb. Eyeatually Gobind Deo sold the aiahal in June 
1901 to the plaintilfs appellants, who obtained mutation of names 
in their favour in August of that year. In that month they paid 
to the Collector the arrears of revenue still due on tI;o mahal, 
which was thereupon released from direct management and handed 
over to them. That was on August 27th, 1901. 

-Prom the above it will be seen that Ali Mazhar ceased to be 
even nominal proprietor of the mahal in the year 1899 when his 
name was removed from the village Miewat, but he continued to 
be recorded as an ex-proprietary tenant, paying the rent which 
had been fixed by the Collector. 

T^ suit for the arrears of rent for the years 1308 

and 1309 Fasli was instituted in October 1902. We are now 
concerned with the rent of 1809 I'asli only. 

The Court of first instance and the lower appellate Court gave 
the plaintiffs a decree for the rent of that year. On second 
appeal to this Court that decree has been set aside and the suit 
dismissed by a learned Judge of t1ie Court. Hence this appeal. 

The reasons given by our learned brother for reversing the 
decree of the two lower Courts are : — “ I hold that the rent not 
having been fixed by agreement, by order of a Settlement officer 
or by an order under Act No. XII of 1881, it was incumbent on 
the plaintiffs, before they could recover arrears of rent on the ex- 
proprietary holding, to take steps to have the rent determined 
under the Eent Act.” Now if Ali Mazhar had ever for a day 
regained his status as a proprietor before the sale of the mahal to 
the respondents, we might have come to the same conclusion as 
our learned brother. If the attachment and direct management 
had been withdrawn, Ali Mazliar would have immediately re- 
gained his status as full proprietor and would have automatically 
ceased to be an ex-proprietary tenant. On a subsequent sal© to 
the plaintifis and on Ali Mazhar again becoming an ex-proprie- 
tary tenant the plaintiffs in the absence of any agreement must 
have applied to have the rent of the ex-proprietary holding de- 
termined under the Eent Act. But such an event did not occur. 
From and after the date of the sale to Gobind Deo in 1899 All 
Sjazhar no Icmger. possessed any proprietary rights in the mahsd. 
He remained ah ex-prdprletary tenant whose rent had been fixqd 
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by ' tlie Collector^ and lie still held fcliat status^ -w-lien the- plaiiitiffS': : ' 
purchased the mahal. In our opinion when themahal was traBS-' ■ 
-^lerred tO'v the Collector in August ISOlj the posi-\ 

tion of Aii Mazhar was that of a tenant whose rent had been fix- 
ed by a competent tribunal and the plaintiffs on the transfer to 
them acquired the right to recover the rent which Ali Mazhar 
had up to then been paying to the Collector. We are unable to 
accept the contention that the rent fixed by. the Collector, was- 
fixed only for the period of direct management, and that it ceased 
to be payable when the Collector handed over the mahal to the 
.. plaintiffs, In^ the section: itself there .is,.nO; indication^' o£.s.uch:^ am ^ 
intention. It does not evim prescribe the person to whom:'^'the ' ' 
rent is to be paid. It is couched in most general and wide Ian*'; ■ 
guage and might well— without straining of knguage~be inter- ■ ; 
preted to mean a determination of rent to hold good till altered 
by competent authority. In connection with this argument we 
would point out that section 190 of the Revenue Act provides 
for the case of sale for arrears of revenue. as well as: for cases of : 
attachmentj farmingj etc., and directs that on sale the Collector is 
to have tlie late proprietor of any sir land recorded as an ex-pro- 
prietary tenant and to fix the rent to be paid by the ex-proprie- 
tary tenant for the land. That rant clearly was not a rent pay- 
able to the Gollector^ but to the mw proprietm\ The Collector 
could have no claim to it. But under the rule of law laid down 
by our learned brother the new proprietor would not be entitled 
to recover any rent of the ex-proprietary ■holding until he had 
had the rent of the holding determined under section 14 of the 
Rent Act, XII of 1881. We are unable to, accede to that view ■, 
of the law® W^e think that the new proprietor would be entitled 
to receive from the ex-proprietor the rent fixed by the Collector 
under the authority of section 190> and that the law does not impoie 
on Mm the vexatious burden of taking action' under section 14 of , 
the Rent Act* Similarly in the present case we think the plain- 
tiffs are entitled to receive from the ex-proprietary tenants the 
rent fixed by the Oollectori who in that matter was a competent 
tribunal acting under 'statutory power. ,, We do not concur with 
'tli0 District Judge in holding that the Cfcliectoris procedure in 
fixing the rant was irregular. He ascertained -the rates of rants ; 
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payable by tenante-at-will for similar lands and fixed the rental 
of the ex-proprietary tenant at four annas in the rupee lower. 
AH Mazbar apparently raised no objection and paid for many 
years the rent so fixed. 

For the above reasons, being unable to agree in the reasons 
given by our learned brother, we set aside the decree under ap- 
peal and restore the decree of the lower appellate Court with 
costs. 

Afj^eal d&}reed. 
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LACHMI NAEAIK Akouheb (Db?bkpA¥M} t\ UMAN BAT 
Act ifo. IT 0/1882 (Transfer of Troperi^ Act), motions and 88-— BeffWfV, 

w a mori^age-^Mate of interest after date Jlssed 
- Where a decree for- sale on a mortgage gives interest after the date fixed 
by the decree for payments of the mortgage debt, it is not necessary that snch 
interest Bhonldbe at the contractual rate, Mameswar Koer v, Mahomed Mehdi 
Mossein Khan (1) and Sundar Koer v. Mai Sham KrMm (2) referred to.. 

interest allowable after the decree upon two mortgage bonds upon 
which a suit for sale had been brought. The bonds in suit pro- 
vided for the payment of interest at the rate of 10 J per cent, per 
annum, with a condition that if the interest was not paid in the 
second year compound interest should be charged, and that this 
condition sliould remain in force until the whole amount was 
paid off". On the question of interest the lower Appellate Court 
(District Judge of Gorakhpur) found that, although compound 
interest was made payable, the rate of interest was not abnormal, 
and he allowed interest at the contraotual rate until the date of 
payment. The judgment-debtors appealed to the High Court 
contending that, according to a recent ruling of the Privy 
Council, only interest at the usual Court rate should be granted 
after the date fixed by the decree for payment of the mortgage 
debts. 


. •Sscond Appeal Ho, 286 of iS06fi‘om a decree of Williain Tudball Bgo 
Djitnet Judge of 0orakhpttr, dated tha 8ili of.Iaanaiy 1908, modifyiawa 
teXofiagasTlW**^ Bitari, Babordiaate Judge of Gorakhpur, dated 4* 

• (1) (1888) i. A S., 26 Calc,, 89, (8) (1806) 1. 1,. B, 86 OIe„ ISO. 



Babu Parhati Gharan Ghatterji and Babu Satya Chandra 
for the appellants* 

Babu Durga Gharan Banerji and Munshi Oobind Prasad^ 
for the respomient, 

Stanley, G.J*, and Burkitt, J.-^The suit out of which this 
appeal has arisen was a suit for sale of mortgaged property under 
two bonds* These bonds provided for the payment of interest at 
the rate of 10| per cent, per annum; with a condition that if the 
interest was not paid in the second year compound interest should 
be charged^ and that this condition should remain in force until 
the whole amount was paid off. The learned District Judge^ 
modifying the decree of the Court below as regards interest, allowed 
compound interest up to the date of realization. He says in the 
course of his judgment : — As for the rate of interest to be allowed 
for the period subsequent to the date fixed for payment in the 
decree, I see no cause to decree any other than the contractual 
rate. It is true that ife is compound interest, but the rate (10| per 
cent, per annum) is not a high one, but is a little less than the 
prevalent rate (12 per cent, per annum). There was no harsh or 
unconscionable bargain and no hard case. The interest will there- 
fore be the contractual rate up to the date of payment P It is 
contended on behalf of the defendants appellants that in view of 
tJhe decision of their Lordships of the Privy Counsel in a recent 
case, interest should not be allowed oyer and above the Court rate 
after the data fixed for payment. In the case of Eameswar Koer 
V. Mahomed Mehdi Hossein Khan (1), Lord Hobhouse in deli- 
vering the judgment of their Lordships remarked as follows; 
— The High Court founded their order on sections 86 and 88 of 
the Transfer of Property Act, which indicate clearly enough that 
the ordinary decree in a suit of this kind (that is a suit for sale on 
a mortgage) should direct accounts allowing the rate of interest 
provided by the mortgage up to the date of realization/^ It was 
understood in this Court from the language of this judgment that 
the Court in passing a decree upon a mortgage should ordinarily 
allow interest at the contractual rate up to the date of realization. 
In the recent case, however, of Sundar Koer v. Mai 8ham 
Krishm (2) their Lordships, referring to the language used by Lori 
(1) ' (1808) I. Xi. Bn ^6 (1906) I, K B., 84 Calc., m ' 
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Hobiouse in the case of Bamemar Koer v. Mahomed Mehdi 
Hossein Khan, observe that the Judicial Committee did not in- 
tend in that case to lay down that in passing a mortgage decree 
the Courts should allow interest at the contractnal rate beyond 
the date fixed for payment by the decree. Lord Davey in deliv- 
ering the judgment of their Lordships quotes the passage from 
the judgment of Lord Hobhouse, which we have cited, and obser- 
yes ; — « The expression ‘ up to the date of realization ’ may have 
been used per inemiam, or it may have meant ‘ the day fixed for 
realization,’ as in fact it seems to have been understood by the 
reporter of the case in the Indian Law Reports as expressed in his 
marginal note (I.L.R., 26 Calc., 39). Their Lordships cannot have 
intended to say that sections 86 and 88 of the Transfer of Pioperty 
Act indicate that interest at the mortgage rate should be paid up 
to the time of actual payment of the mortgage money to the mort- 
gagee.” Then later on, after expressing approval of the decree of 
the High Court in which 6 per cent, per annum interest only, and 
not the mortgage rate, was allowed after the date fixed for the 
payment of the mortgage debt, Lord Davey observes “ In the 
present case their Lordships have no hesitation in expressing their 
concurrence with the High Court of Calcutta, not only in allowing 
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realizatioD. and therefore gave interest at the contractual rate. We 
think under the ciL-jumstances of this case thai& after the date fixed 
by the decree for payment simple interest only should be allowed 
at the contractual rasej and not compound interest. To this extent 
we modify the decree of the lower appellate Court. The appel« 
lants have substantially failed in the appeal and must pay the 

■costs.,.,'-/ ' 

Decree modified. 
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lUGHUBAHS PUBI (PMiifxixF) JTOTIS SWAETJPA Km Kmmm 
(Defbksjan'ts).* 

Civil Frocedure Code, section B4^Beje€tion ofplaint^Frocedure^Flaint 
not to he rejected in fart. 

SeU that unier section 54 of the Code of Civil Procedure a Court cannot 
reject a plaint in part. 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Mr. W. K. Porter, for the appellant. 

Mr. B. E. O’ Conor, the Hon’ble Pandit Sundar Lai and 
Dr. Satish Chan&ra Banerji, for the respondents. 

Stanley, O.J., and Bhekitt, J. — In the suit out of which 
this appeal has arisen the plaintiff asked for a declaration that a 
sale-deed, dated the 18th of October 1901, of property specified 
.in the plaint, was void and claimed possession of the property 
detailed in that deed. He put in an alternative claim, that if the 
plaintiff was not entitled to possession of the buildings upon the 
land, a decree for possession of the land itself might be passed in 
his favour and the defendants ordered to remove the materials of 
the buildings and that the plaintiff might be put into possession of 
the land. He also asked for any other relief to which he might »in 
the ends of justice ” be entitled. 

It appears that some time between the years 1860 and 1866 
the predecessor in title of the plaintiff leased at least a portion of 
the land in dispute to Mr. Frederic "Wilson, the father and 
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predecessor in title of the defendant Charles Wilson. Upon this 
land buildings were erected and an extensive timber business 
was carried on therein. It is said that the buildings alone covered 
an area of about 18 bighas. Mr, Charles Wilson, the son of Mi. 
Frederic Wilson, succeeded his father in the ownership of the 
demised premises and sold to the defendant Babu Jyotis fewarupa 
his interest therein. 

A number of issues were framed, but some of them were not 
tried under the following circumstances. The plaintiff in his 
examination under section 117 of the Code stated his inability to 
define the lands which were included in the lease. In consequence 
of this the learned Subordinate Judge passed an order on the 18th 
of September 1903 directing the plaintiff to amend his plaint by 
giving the boundaries of the land in excess of the 12 Jcachhd bighas, 
which the plantiff alleged was all that had been demised to Frederic 
Wilson, or by otherwise indicating sufficiently the excess land* 
The nlaintiff stated his inability to do so, and the defendants also 
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The Court ought to have tried the issues which were framed, and 
if the plaintiff failed in his proofs to establish his claim then reject 
the claim. We tbi nk the plaintiff should have had an o pportnnity 
at the trial of establhhing his case. We cannot therefore dispose 
of this appeal without having a determination of two of the issues 
which were framed by the Court of first instance. These issues 
are Nos. 1 and 4, and are as follows : — 

“ 1. What were the boundaries and what was the extent of 
the land given by the plaintiff’s predecessor to the 
father of defendant (2) ? 

“4. Did the defendant (2) sell to defendant (1) any excess 
area of land over and above that area which had been 
given by the zamindar to his father, and what are the 
boundaries and area of such excess ? ” 

We remand these issues to the Court of first instance through 
the learned District Judge under the provisions of section 566 of 
the Code and direct that Court to take such relevant evidence 
as may be adduced by either side. On return of the find- 
ings the parties will have the usual ten days for filing objec- 
tions. 

Cause remanded. 
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Before Mr. Justice Manor ji and Mr, Justice Aihman. 

RAM SAEUP (Fbaxktiff) KISHAN EAR (PEFENDAisrT) # 

Act (Local J No> II. of 1901 fAgra Tenancy Act), sections 20, 21 and 31-— 
Occupancy holding •’^Usufructuary mortgage^ Act Fa, IX of 1^72 ('Indian 
Coniraai AciJ, seeMon 23. 

An occupancy tenant executed a usufructuary mortgage of Iiis occupancy 
liolding* and then executed a habullat undertaking to pay rent for the mort- 
gaged land. Eeld on suit by the mortgagee for rent under the terms of the 
kabiiliufc that the agreement between the parties was of a nature which, if 
permitted, would defeat the provisions of the Tenancy Act, 1901 1 that it was 
unlawful within the meaning of section 23 of the Contract Act, and void. 
Marnandan Mai v. Fahchedi Mai (1), Banmali Bander. Bisheshar Singh (2), 
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^ Second Appeal Ko. 6 of 1905 from a decree of H. Warburton, Esq., 
District Judge of Agra, dated the. 15th of November 1906, eonfirraing a decree 
of V. E. G* Hussey, jSsq., Assistant Collector of 1st' class of Mutura, dated 
the 28th of July 1904. 

{1) Weekly Notes, 1906, p. 302. (2) (1906) 1 1. E*, 29 Alh, 129. 

1$) (1906) I. Ii. B*, 28 All, m. 
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lu this case the defendant, an occupancy tenant, executed, 
on the 21st of October 1902, a usufructuary mortgage of Ms 
occupancy holding in favoui’ of the plaintiff. He then executed 
a kabuliat undertaking to pay rent to the plaintiff for the mort- 
gaged land. The plaintiff sued on this kabuliat to recover rent 
for the year 1811 Fasli. The Court of first instance (Assistant 
Collector of the first class, Muttra) sustained the defendant’s 
plea that the mortgage and the kabuliat were invalid and 
dismissed the suit, and this decree was on appeal upheld 
hy the District Judge. The plaintiff appealed to the High 
Court. 

Babu Lah^hrni Narain, for the appellant. 

Dr. SatisTi Chandra Banerji, for the respondent. 

EJlNEEJIjJ. — ^T b is appeal arises out of a suit brought by the 
appellant to recover from the respondent arrears of rent. The 
respondent is an occupancy tenant. On the 21st of October 1902 
he made a usufructuary mortgage of his occupancy holding to 
the plaintiff' appellant, and then executed a kabuliat undertaking 
to pay rent for the mortgaged land. It is on the strength of 
this kabuliat that the present suit was brought. The suit w'as 
resisted upon the ground that under the provisions of the Agra 
Tenancy Act, No. II of 1901, the mortgage was void and that 
the plaintiff had no title to sue for rent. Both the Courts below 
have sustained this defence. The plaintiff* appeals. 

It is contended on his behalf that the mortgage made by the 
defendant respondent is not absolutely void, but is only voidable 
at the instance of the landlord, and that it is not open to the 
defendant to question its validity. In support of this contention 
reliance is placed upon the provisions of section 8l of the Act. 
It is clear from the provisions of sections 20 and 21 that a transfer 
of his holding or of any interest therein by an occupancy tenant 
is wholly forbidden, except in the case of a sub-lease as provided 
in the Act. The object of the Legislature manifestly was to 
declare that certain rulings of this Court in which it was held 
that an Occupancy tenant could mortgage his right to occupy 
Apldd .RQ longer have any binding effect. The usufructuary mort- 
gi^e in the present i^tance was therefore void under the pro- 
|®otioii 21,:; , It is true, that, section 81 lays down that 
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every sub* lease or other transfer made by tenant in contm- ■' 
vention of the provisions of the Act shall be' ^ voidable ^ at the 
instance ':'of 'the landholder, but it seems to me that the -word 

voidable ^ was used, not in the ■ sense in which that term is 
ordinarily used in law as distinguished from an- agreement which 
is absolutely void, but in the sense that a transfer made in con- 
travention of the provisions of section 21 may be avoided by the 
landholder in the manner provided in the section. It is also true 
that the Tenancy Act prescribes a limitation of one year from the 
date of the transfer for a suit for the cancellation of a transfer. 
But it may be that what the Legislature contemplated was that in 
the case of a landholder he might accept and recognijse the trans- 
fer, but if he wished to repudiate it/ he must do so at an early 
date and bring his suit within one year of the transfer. That, 
however, does not raise the inference that as against the trans- 
feror or any other person the transfer shall be deemed to be bind- 
ing after the expiry of one year and even when the landholder 
has not chosen to avoid it. It is manifest from the scope of sec- 
tions 20 and 21 that they were enacted in the interst as much 
of the tenant as of the landholder, and that the Legislature 
thought it fit to absolutely forbid a transfer by an occupancy 
tenant of his interests in his holding. That being so, if the 
mortgage in favour of the plaintiff be held to be valid, the object 
of the law would be defeated. As the agreement between the 
plaintiff and the defendant is of a nature, which, if permitted, 
would defeat the provisions of the Tenancy Act, it is unlawful 
within the meaning of section 23 of the Contract Act and is void. 
The object of the suit brought by the plaintiff is to enforce the 
mortgage made in his favour. If he were allow^ed to carry out 
that object, the provisions of the law, as enacted in section 21, 
would be rendered nugatory. In Earnandan Mai v. EaJcchedi 
Mai (1) a usufructuary mortgagee who brought a suit for pos- 
session was held not entitled to do so, as section 20 of the Act 
forbids the transfer of the interest held by occupancy tenants 
except under circumstances which do not exist in this case/^ Pro- 
bably the learned. Judges meant to refer to . section 2L In 
ManmuU Panic v. Suheshar Bingh {2) a usufructuary^inortgagee 

“ (1) Weekly Notea, 1906, p. mx (2) (1906) I, h. B, 29 AIL, 129. ' ; 
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of an occupancy holdiug, whose mortgage was executed after the 
passing of the Tenancy Act, sued to redeem a prior moit^a^jO. 
It was held that the mortgage under which the plaintiff claimed 
was invalid and unlawful, and that lie had acquired no right 
under it so as to entitle him to redeem the prior mortgage. I. 
may also refer to the decision of our brother Richards in Madan 
Lai V. Muhammad Ali Nasir Khan (1) which was affirmed on 
appeal under section 10 of the Letters Patent on tlio loth of Decem- 
ber 1906, and which was cited with approbation in the case of 
Banmali Pande v. Bisheshar Singh referred to above. In my 
opinion the view taken by the Court below is correct and I would 
dismiss the appeal with costs. 

Aikman, J.— I am of the same opinion. On the 21st of 
October 1902, that is, after the date upon which the Agra 
Tenancy Act 1901, came into force, the respondent Kishan 
Lai and his brother, who were occupancy tenants, executed 
a usufructuary mortgage of their holding in favour of the 
plaintiff appellant Ram Sarup. He relet the land to the res- 
pondent Kishan Lai and now sues to recover the arrears of 
rent from Kishan Lai. The Courts below have dismissed 
the claim of the plaintiff, and in my opinion they were quite 
right. The plaintiff is really asking the assistance- of the 
Court to enforce an agreement, the consideration of which was 
unlawful, an d which is therefore void. In my opinion the Courts 
cannot give the plaintiff such assistance. A transfer of an occu- 
pancy holding such as that made in favour of the plaintiff is clearly 
forbidden by the terms of the Tenancy Act. For the apimllaiit 
reliance was placed on an expression in a judgment of my 
own in the case of Lain Bam v. Thahur Das (2) where I said 
that it was “ clear from seotion 31 of the Act that a sub-lease or 
an agreement to sublet made by a tenant in contravention ot 
section 26 is not void but merely voidable at the suit of a 
landholder.” This observation was unnecessary for the decision 
of the question then under consideration, as the suli-lease in that 
cash was granted before the new Tenancy Act came into force. 
In the passage cited above I am of opinion that I attached undue 
Vireight to the use of the term “voidable’* in seotion 31. I 
(1906) I. E. B., 28 AM., 696, (8) Weekly Not«B, 1906, f . 63. 
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agree with my learned colleague in thinking that the expres- 
sion was not intended to indicate that a transfer in contra- 
vention of the Act was merely Avoidable, as distinguished from 
void. The 'word voidable was^ it seems to me. used in the 
senseindicated by my learned colleague. I agree in the order 
proposed.:: ■ 

By THE Court.— The appeal is dismissed with costs. 

Affeal dismissed^^ 
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Mindu Jjaw^Aliemiioii hf -ividow- Lerjal necessUy-^Order for interesi on 
decree in eiveeniion where decree did not allow iniereei — Bihni for %nterest 
made part of consideration for sale deed'^'Res judicata-^ Decision in suit 
for fre^empjtion — Civil Jtrocediire Codej section 13. 

A Hindu widow in possession of her husband’s iinmovahlo j^roperty for 
a widow’s estate executed, on 22nd December 186S a deed of sale of it in 
:faVaur of a creditor of i,ier husband under a decree, dated 12th July 1861.; Ho. 
future interest was allowed by that decree, but on 22nd October 1866 the de- 
cree holder in execution of it obtrnneci from the Court of the Deputy Com- 
missioner an order for interest on the decree, which order was however set 
aside by the Judicial Commissioner on 15th September 1869 on the ground 
that a Court executing a decree had no power to alter or add to it. The 
consideration for the deed of sale, which was executed w''hilst the order 
granting interest was in force, was miide up of Rs. 7,080 the amount her 
husband was liable for under the decree, Es. 5,638 for interest on the decree, 
and a sum of Es 7,280 in cash. On BSrd December 1869 the plaintiff as rever- 
sionary heir of the husband brought a suit against the vendee for pre-emption, 
but that suit was dismissed on the ground that his right of pre-emi)tion was 
not established. The widow died iu 1S94, and in 1899 the plaintiff brought 
the present suit for possession of the property and for mesne profits from 
her death. The defendants were the Deputy Commissioner as representing the 
Court of Wards, into whose charge the vendee’s estate had come, and the pur- 
ciiaser from the Court of Wards of the greater portion of the property in suit. 
The defence w^as that the alienation was made for legal necessity, and that 
the suit was barred by the decision in the pre-emption suit, which operated* 
as res j-udicaia. Both Courts below found on the facts that the item of 
Es. 7,080 was justified by legal necessity, and that the advance of the sum in 
cash as part of the consideration was not proted., ^ ‘ 

Lord Maokaghtbk, Lord AtrKiKspar,' Mr Ajstbbbw .Scoblh, 
and Mr Abthbb WlBSOX. ■ , . 
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■ Mildhy the Judieial Committee that the defendaBte clalmiag a® they did 
under the vendee, and standing therefore in no higher position than his, were 
not entitled to base a claim to the property upon an, order made ..in , the,. ven* 
dee^s fayonr, but subsequently set asides under the circumfitainces the doctrine 
of legal necessity could not be extended to the item for iiitcn?st. There 
should be a decree for. possession and for the balance of xnc.mo profits after 
deducting the Es. 7,080 for which tlic property was Hablc?. 

Meld also that all that was in issue in the former suit was the right of 
pre-*-8mption as to the widow's interest only in the property, and that the eScci 
of the deed of sale on the reversion could not properly have been made a 
ground of attach in that suit ; the present suit was therefore not barred by 
section 13 of the Cml Procedure Code, 

AppEALfrom a judgment and decree (May 29tli, 1903) of the 
Court of the Judicial Commissioner of Oudli^ which affirmed a 
judgment and decree (April 10th, 1901) of tl)e subordinate Judge 
of Sitapur. 

The suit out of which this appeal arose was instituted by 
Ajudhia Singh (now represented by Ids sons Parwan Singh^ and 
Rustam Singh) and by bis nephew Khanjan Singh for possession 
of certain villages being the separate share of one Kalka Bakhsh 
Singh in an estate called Mumtazpur in the Sitapur district* 
Kalka Bakhsh Singh died previous to 1868 leaving his mother 
Shiam Kunwar, and his widow Man Kunwar his next heir" who 
succeeded to a Hindu woman’s estate of inheritance. On the 20th 
July 1855, Kalka Bakhsh Singh and other sharers had, in consi- 
deration of a loan of Rs. 18,880-8 mortgaged their shares in the 
Mumtazpiir estate to Raja Anrudh Singh of Oel, the mortgage 
deed providing for interest at 2 i)er cent, per mensem. In a 
suit on this mortgage Raja Anrudh Singh on 12th July 1801 
had obtained a decree for Rs. 18,8S0-S and half that amount 
(Rs, 9,440^^4) as interest, in all Es. 28,320-12, for which Kalka 
Bakhsh Singh was made liable for one-fourth. By the terms of 
that decree however no future interest was payable. In course of 
execution of the decree Raja Anrudh Singh on 22nd October 
1866 obtained an order from the Deputy Commissioner of Kheri 
for interest on the amount decreed, which order wa# however 
eventually reversed by the Court of the Judicial Gommissioner on 
rSth September 1869. 

, ' ' ,On 22tid December 1868 Man Kunwar and Shiam Kunwar 
executed , a de^, of sale of all the property in suit in favour of . 
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December lb6% Ajudhia Smgh brought a suit against Eaja 
Anrudh Singh to obtain possession of the property by pre-emption 
alleging that the deed of sale was collusive and that the property 
had been sold for a very inadequate price ; but his suit was dis- 
missed on 29th April 1870 on the ground that he had not estab- 
lished bis right of pre-emption. 

Man Kunwar died on 81st May 1894; and on the death of 
Raja Anrudh Singh the property in dispute came into the posses- 
sion of his heir Eaja Krishna Dat Singh, a minor, and was placed 
under the management of the Court of Wards, and on 26th 
August 1898 the Court of W ards sold all the property in suit 
(with the exception of a village called Majhgawan) to Jawahir 
Singh the second defendant. 

Gn 21st February 1899, the present suit was brought by 
Ajudhia Singh, claiming the property as the next heir of Kalka 
Bakbsb Singh : Khanjau Singh his nephew joining him as co- 
plaintiff on the ground that they were both members of an un- 
divided Hindu family. The defendants were the Deputy Com- 
missioner of Kheri as.managor of the Court of Wai-ds representing 
the Gel estate, and Jawahir Singh his vendee. The plaint 
stated the above facts and alleged that the sale deed dated 22nd 
December 1868 was obtained by fraud and collusion ; that the 
only interest conveyed by it was the life-interest of the 
widow Man Kunwar, on whose death the possession of her 
transferees beoame unlawful ; that the amount of the decree 
of 12th July 1861 which formed part of the consideration 
for the deed of sale carried no interest, the only liability of 
Kalka Bakhsh Singh under the decree being Es. 7,080 ; that 
that sum had been paid up from the profits of the property, 
but if it should be found that it had not been so paid the 
plaintiffs were ready to have it deducted from the amount of 
mesne profits or pay it in cash. The plaintiffs claimed to be 
entitled to possession of the property and ;Ra, ,9,646 as mesne ;; 
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These findings and this decree were affirmed by the Court of 
the Judicial Commissioner (Mr. Ross Scott and Mr. G. T. 
Spahkib.) 

On this appeal, 

CoMTij K.C. and 0. E. A. Moss, for the appellant contend- 
ed that it was not proved that Ajudhia Singh was, on the death 
of Man Kunwar, the nearest reversioner to the estate of Kalka 
Bakhsh Singh, and he had not therefore shown that he was entitl- 
ed to maintain the present suit. Reference was made to Mayne’s 
Hindu Law, 7th edition, para. 647, pages 847, 848 ,• para. 646, page 
871 ; 6th edition, paras. 634, 635, 636, pages 827, 829, 831, and 
para. 641, page 839. The sale would not be absolutely void. Isfi 
Dut Koct V. JEojUsbuiti Koevain (1) and Modhu Sudd'll Shigh 
\. Moolce (2) were referred to. When the deed of sale was 
executed the oi'der of the Deputy Commissioner allowing interest 
on the decree of 12th July 1861 was in force. Interest was 
therefore rightly charged and formed part of the consideration for 
the sale deed, and the appellate Coui't was wrong in not so treat- 
ing it. That there was legal necessity the respondents were now 
estopped from denying. By bringing a suit for pre-emption 
Ajudhia Singh had admitted its validity and could not now dis- 
pute it, so that it was unnecessary to prove the existence of debts 
and the necessity for the sale. Tho decision in that suit was 
res jvdioata under section 13 of the Code of Civil Procedure, as 
the question of the invalidity of the sale might have been raised 
in that suit : the present suit was therefore barred. 

De Gruyther for the respondents (other than the purchaser) 
contended that both the Lower Courts concurred in finding that 
Ajudhia Singh was the next heir to Kalka Bakhsh Singh on the 
death of Man Kunwar, and as such w^as entitled to sue. Both 
Courts had also held that there was no legal necessity for the sale 
except as to Rs. 7,080, the amount of the decree of 12th July 
1861, and the appellant had been credited with that amount. 
The order giving interest on that decree was absolutely illegal, 
and was reversed on that ground. The suit for pre-emption 
created no estoppel, nor was the decision in that suit res judicata 



330 'ttB IKDIAK LAW BB:P0BTB; 

in the present suit. All that was decided there was that 
Ajudhia Singh had not estahlished any right of pre-emption. Any 
objection to the sale in the pre-emption suis coaid only have been 
so far as Man Knnwar s life interest in the property was con- 
cerned. The respondent’s objection now is that the sale was not 
valid after her death, which was a ground that could not properly 
have been raised in the pre-emption suit. The defendant Jawa- 
hir Singh was a purchaser fi*om the Court of ards and could 
not, it was submitted, have any better title than his vendor the 
appellant. 

Gohen^ K. G. replied. 

I907j February 1th* — -The Judgment of their Lordshipi^ was 
delivered by Sm Akthub Wiijsok 

The case out of wMeh this appeal arises relates to an aiieoa- 
tioix by a Hindu widow of property which had belonged to her 
husband. 

The properties in dispute formed a part of the estate of Kalka 
BaHish, who died in or before 1868, without male issue, leaving 
as his heir his widow Man Kunwar, who took as such heir the 
estate of a Hindu w-dow. 

During the life-time of Kalka Bakhsh, on tlie 12th July 1861, 
a decree based upon a mortgage was passed against Kalka 
Bakhsh and others, in favour of Baja Anrudli Singh, for a vsum 
of Es. 28,320-12, principal and interest, jjayable in two instal- 
ments, interest subseijuent to the decree being disallowed, Kalka 
Bakhsh's share of liability under this decree became ascertained 
at Es. 7,080. 

Proceedings were subsequently taken to execute the decree, 
and on the 22ttd October 1866, fcho then Deputy Commissioner 
of Kheri, before whom the execution was in progress, made a 
decree or order, allowing in favour of the judgment creditor, 
what the decree- had not given him, interest subsequent to decree 
at Ae.. rate of 2.- par cent, per., mensem., from ...the,,, due ,d.„ates.,Qf„.:tli 0 ... 
■several instalments. But after some intermediate proceedings, 
oh the 16th September 1869, that decree or order was set aside 
bjr. the CJourt’of the Judicial Commissioner of Oiidh, on the 
groiuaid that the'"-’'. Court executing a decree has no power to alter, 
or ■ add * if ii’' ' v - " ;; . , . 
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In the interval between the making of the decree or order of 
the 22iid October 1866, and its reversal on the 16th September 
1869, the sale deed now in question was executed. It was dated 
the 22nd December 1868. It was executed bj the widow Man 
Kunwar, and by her late husband’s mother. It was in favour of 
the same Raja Anrndh Singh, who had obtained the decree of the 
12tli July 1861. The consideration alleged was made up of three 
parts: first, the Rs. 7,080 due under the decree of the 12th July 
1861; secondly, interest on that sum subsequent to the date of 
tbo decree; thirdly, a fresh advance said to have been made in 
cash of Rs. 7,280. 

Man Kunwar died on the 31sb May 1894, whereupon the 
estate of her husband passed to his then next male heir, Ajudhia 
Singh, And on the 21st February 1899 Ajudhia Singh, (with 
another who need not be further noticed) instituted the present 
suit in the Court of the Subordinate Judge of Sitapur. The defen- 
dants were, first, the Deputy Commissioner of Kheri, as Manager 
for the Court of Wards in charge of the estate which had 
been that of Raja Anrudh Singh, and, secondly, Thaknr Jawahir 
Singh, a purchaser from the Court of Wards of the greater 
part of the property in dispute. The claim was to recover 
the property as from the death of Man Kunwar, with mesne 
profits. 

Various defences to the suit were raised, but only two were 
urged on the argument of the appeal before their Lordships; first, 
that the sale in question was justified by necessity, and on this 
ground was effectual to pass the whole interest of Man Kunwar’s 
Imshand in the property, not merely her widow’s estate ; secondly, 
that the suit was barred by section 13, explanation II, of the 
Civil Procedure Code. 

The Subordinate Judge made a decree in favour of the plain- 
tiffs for possession and mesne profits. He allowed the defendants 
credit in account for Rs. 7,080, the amount due under the decree 
of the 12th July .1861, but disallowed the other two portions of 
the alleged consideration for the sale. He decided agdnst the 
defendants with regard to the suggested bar by section 13 of the 
Civil Procedure Code. The Judicial Commissioners of Oudh, 
on appeal, agreed with the Subordinate Judge and affirmed Ms 
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decree.., That is' the decision now appealed against bv the first 
defendant^ the Deputy Commissioner of Eheri. 

With regard, in the first place, to the defence of necessity, it 
is not disputed that such necessity existed in respeetj ot the first 
item of consideration, Ks, 7,080, the amount due under the decree 
of the 12th July 1861, and for this amomit the appellant has 
received credit. As to the third item of consideration; the alleged 
fresh advance of Es. 7,280, both Courts in India have found that 
there was no evidence of necessity for siich an advance, if it ever 
was made I and their Lordships agree. 

The argument really turned upon the second item, the interest- 
after decree upon the decree of the 1 2th July 1801. -The conteo- 
tion was that inasmuch as the decree or oider of the22rid Octol »er 
1866, granting interest on tlie amount decreed in 1801, was in 
force when the eonvevance in question was executed, the dootrinct 
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pre-emption in respect of what Man Kunwai* -had 'po\Yer' to 
convey and did cooveyj that is lier widow^s interest, and that 
the in tr 0(1 action of any question as to the eflEect of the eoaveyaiiec 
upon the reversion vv^ould have been ineongnious to the matter of 

the^'SUik/ ; ^ 

■ Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant will pay the costs. 

Ajppeal dismissed* 

Solicitor for the appellant — The Solicitor ^ India Office* 
Solicitor for the mspondents—!r. £. (6 (7(?. 
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The TT t a ^Ti (question on this appeal was whether the appellant 

or the respondent had acquired a prior title to a village called 
Bangawau under purchases in execution of decree. 

The village in sait wai jwnecl by one Hamid Hasaiii 
who on 14t]'. June 1889 executed a mortgage of it in favour of 
oue Newal Kishore the predecessor in title of the respondent 
Frag Narain in consideration of a loan of Rs. 3,000 witli interest. 
The°mortgagor failing to pay as stipulated in the mortgage deed, 
Newal Kishore, on l3bh Jnly 1891, brought a suit in the Court of 
the Subordinate Judge of Sitapur to recover the amount due on the 
mortgage by sale of the mortgaged property in accordance with 
section 88 of the Transfer of Property Act (IV of 1882), and on 
23rd August 1892 obtained a decree which directed sale of the 
mortgaged property in default of payment of the mortgage 
= ^ February 1893. An order absolute for 

iite iyas made on 29th 1^ 1896 under section 89 of lot 

IV of 1882. The - summons in that suit was not served on 
Hamid Husain Khan until September 12th, 1891. 

Meanwhile, on 15th July 1891, Hamid Husain Khan mort- 
gaged the village to the respondent Muzaffar Beg, who sued on 
the mortgage and obtained a decree for sale, which was made 
absolute in January 1897. To that suit Newal Kishore ought to 
havePeen, but was not, made a party. 

Proceedings in execution were taken under the decree in 
Newal Kishore’s suit, which resulted in an order directing the 
village to ‘be sold on 20th July 1898. Faiyaz Husain Khan on 
I6th July 1898 brought a suit against Prag Narain (as represent- 
^ and against the mortgagors 

in the Court of the Subordinate Judge of Sitapur for a declaration 
that the village was nob liable to attachment and sale as the 
mortgagors had no transferable interest therein : and he obtained 
a postponement of the sale pending the decision in his own suit 
which was finally dismissed on appeal by the Court of the Judi- 
cial Commissioner on 3rd January 1900. 

On December 20bh, 1900, the village was sold in execution o 
Muzaffar Beg’s decree and purchased by the appellant Faiya.., 
Husain Khan (son of the mortgagor Hamid Husain Khan), who 
succeeded in getting possession, and on 21st February 1901 the 



vou. X3co:.J 


ALLAHABAD SHKIBS, 













village was again sold in execution of Newal Kishore’s decree and 
purchased by Prag Narain, who had succeeded Kewal Kishore 
as decree-holder, the sale on the earlier mortgage thus talcing 
place after the sale on the later mortgage. 

In pursuance of his purchase of 21st February 1901, the plaint- 
iff endeavoured to obtain possession of the village, and being 
resisted, he instituted the present suit, on 2nd October 1902, for 
possession, making Faiyaz Husain Khan, Hamid Husain Khan, 
and Muzaffar Beg defendants. Of these Hamid Husain Khan did 
not enter appearance and the defence of Muzaffar Beg was found 
by both the Ooui-ts below to be groundless. Faiyaz Husain Kban 
claimed priority under his prior purchase, and of the five issues ^he 
only one now material was the fourth — ‘‘whether defendants are 
bound by the sale held in plaintiff’s favour ?” 

On this issue the Subordinate Judge held that the defendant 
Faiyaz Husain Khan as prior purchaser in an execution sale 
under a mortgage decree had priority over the plaintiff as a sub- 
sequent purchaser ; but that the sale to Faiyaz Husain Khan was 
void under section 52, Act IV of 1S82, on the ground that the 
mortgage dated 15th July 1891 had been executed after tbe 
institution of Newal Kishore’s suit to enforce his naortgage of 
14th June 1889. On this finding the Subordinate Judge made 
a decree in favour of the plaintiff for possession and mesne 
profits. 

TheCourfcof the Judicial Commissioner onappeal (E. Chamiee, 
Officiating Judicial Commissioner and W. F. Wells, Addi- 
tional Judicial Commissioner ) affirmed the decision of the Sub- 
ordinate Judge. Mr. Chamier, delivering the judgment of the 
Court, in which Mr. Wells concurred, remarked 

« I am disposed to hold the rule of U$ pe'ndem applies to this 
case, notwithstanding that the mortgage to Muzaffar Beg was 
made before the service of the summons on the mortgagor in the 
first mortgagee’s suit, But, whether that is a correct view or not, 
I hold that a purchaser at a sale held in execution of a decree for 
sale on a first mortgage made by a person in possession of the pro- 
perty, the decree having been obtained in a suit brought in strict 
accordance with section 85 of Act IV of 1882^ is entitled to 
possession as against a purchaser at a .sale held in execution of 
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decree for sale obtained in a suit brought on a second mortgage in 
defiance of the rule laid down in that section. 

*‘Prag Narain purchased the rights of the mortgagor as they 
were at the date of the first mortgage and there can be no doubt 
that the mortgagor was then entitled to possession. The eases of 
Sargu Lai Singh v. Gobind Rai (1) and Madan Lai v. Bhag- 
wan Das (2) in which purchasers at sales held in execution of a 
decree on a first mortgage were held to be not entitled to posses- 
sion are distinguishable upon the ground that the decrees obtained 
by the first mortgagees in those suits were not binding on the 
persons in possession who, or whose predecessors in interest, ought 
to.bave been joined as parties to the suit on the first mortgage. 
There is no reported case that I am aware of which supports the 
contention of the appellant in the present suit. It appears to me 
that if we were to accept the appellant's contention in the present 
suit there might be no limit to the number of suits required to 
enforce a first mortgage. Assuming, without deciding, that the 
appellant Faiyaz Husain can now redeem the first mortgage, I 
think that he should not be allowed to do so in the present suit ; 
first, because he did not offer to do so in the Court below and his 
conduct has in other respects been such as to disentitle him to any 
consideration, and, secondly, because there remains not only the 
question whether Faiyaz Husain can redeem the first mortgage, 
but also the question whether Prag Narain oaunot also in turn 
redeem the second mortgage (see Hassanbkai v. Umaji (3). 
The latter question has not been considered at all and no argu- 
ment was adduced to us upon it, Moreover the materials on the 
record are not sufficient to enable us to make up the requisite 
accounts and pass a decree which will settle the question between 
the parties. I would dismiss the appeal with costs." 

On this appeal Q, M. A. Boss for tlie appellant contended 
that the doctrine of Us pendms did not apply to the case because, 
although the execution of the' mortgage of 15th July 1891 was 
subrequent to the institution of Newal Kishore’s suit, that suit 
did not become a contentious one within the meaning of section 
62 of Act IV of 1882 until the service of the summons, whioh 

: (l) (189r)LI.. E.,19All.,64I. (2) (1899) I. L. E., 21 All,, 233, 

V (») (*903) *- 28 Bom., 153, 



voii* XXIX.] 

took plaee t^o moatlis after the^ mortgage had "been executed t;. : 
’there was therefore no Us pendens at the data' of the^ mortgage. ' 
Reference was made to Badhasyam Mohapattia v. Sihn Panda 
(1); Parsotam Saran v. Sanehi Lai (2)' Abhoy v, Aunamalai 
(3)^ Transfer of Property Act (IV of 1882), section 62 ; Coote’s 
Law of Mortgages, Volume II, 1344; Fisher on Mortgages, 5th 
ed., 633, para, 1119 ; Hukiim Ohand^s Law of Res judicata', 694,' ■ 
696, Section 274 ; Leitoh v* Wells (4) and Dawson v. Mead (6), 
The respondent had therefore, it was submitted, not made out 
any claim to possession of the property in dispute. Even assum- 
ing he had done so, the application of the appellant to be allowed 
to redeem should have been granted, 

De Gruyther for the respondent contended that the sale to 
the appellant was void so far as the respondent was concerned 
under the general doctrine of Us pendens^ and also under section 
52 of Act IV of 1882. Newal Kishore’s suit was contentious in 
its nature, and it was not necessary for a summons to be served 
on the defendant in order to make it a contentious suit %vithin 
the meaning of section 62 of Act IV of 1S82. Newal Eashore^s 
suit was pending at the time the mortgage of 16th July 1891, 
under which the appellant claimed, was executed, and therefore 
the result of the suit could not be affected by the sale to the 
appellant under the decree on that mortgage. 

It was also contended that the respondent as a purchaser in 
execution of a decree based on a first mortgage had a better title 
than the appellant who was a prior purchaser in execution of a 
decree based on a second mortgage to which the first mortgagee 
was no party. Besides, the'appellant knew all the circumstances 
of Hewal Kishore’s mortgage and of the proceedings taken to 
enforce it, as was sbowm by his suit in 1898, to have the mortgage 
and decree passed on it declared invalid. 

The application of the appellant to be allowed to redeem 
was rightly refused by the High Court, Had he in due course and 
within the proper time for.doing so taken the necessary steps for 
redemption, his application to redeem might 'have- been con- 
sidered, but there,,, was .,,,,nothiug ,,.ibe,,Fim. to redeem' „after„,.,t,he 

(1) (1888) L L B.* 15 m. (S) (1888) B., 12 Had,, 180, '' ' 

(2) (1801>) L.Ii, B., SI All., 40S. (4) 48 Hew Yoric Beporte, SSS-fCl'l) 

(6) 71 WisoonsiuKeporfes, 285. , 
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confirmation of the sale to the respondent. The Transfer of 
Property Act (IV of 1882), sections 83 and 85 were referred 
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Ross replied, 

1907, March Mst .—The judgment of their Lordshipji was 
delivered by Lord Maokaghtek 

This is an appeal from the Court of the Judicial Commissioner 
of Oudh, which affirmed a decision of the Subordinate Judge of 
Sitapur. 

Leave to appeal was granted on the ground that the appeal 
involved a substantial question of law. What the question was 
that was supposed to be involved is, however, left somewhat in 
obscurity. 

The facts are not in dispute. 

On the 14th of June 1889 Hamid Husain, the owner of Mauza 
Bangawan, mortgaged it to Newal Kishbre. 

Ou the 13tb of July 1891 Newal Kishore brought a suit on 
his mortgage. 

On the 23rd of August 1892 he obtained a decree for sale 
which was made absolute on the 29th of November 1895. 

On the 21st of February 1901 the property was sold in execu- 
tion of Newal Kishore’s decree and purchased by the respondent 
PragNarain, who was the sou aud the representative of the decree- 
holder. 

On the 2nd of July 1901, Prag Naraia obtained a sale certi- 
ficate and attempted to recover possession of the property. He 
was, however, obstructed in every possilde way by the appellant 
Faiyaz Husain, who was in possession under a decree for sale 
obtained on a subsequent mortgage. Prag Naraiu was therefore 
compelled to bring this suit. 

There was no inoumbi'anoe upon the property either at the 
date of the mortgage of the 14th June 1889 to Newal Kishore or 
at the date of the institution of Newal Kishore’s suit on the 18th 
ofJaiyT891. But on the 15th of July 1891, before any sum- 
mons in Newal Kishofe’s suit was served, a second mortgage was 
gEsnted by the mortgagor to Mirzu Mumffar Beg. Mirza Mu- 
zaffar Beg put hie mortgage in suit on the 20th of March 1894, 
without making - the , first mpr^^ a party, and in the 
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1907 that mortgage, and he knew that the sale proceedings were actnal- 
ly in progress, for in July 1898 he brought a suit agaiu.--t Prag 
HysAis Naraiu, asking for a declaration that Newul Kishore’n mortgago, 
V. and the decree passed upon it, \vere invalid, and that the property 

K^batn. was not liable for attachment and sale. 

At the hearing of the appeal to the Court of the Judicial Com- 
missioner Faiyas! Husain asked to be let in to redeem. The 
Court very properly rejected that application. It has been repeat- 
ed at the hearing before this Board, There seems to be no ground 
■ -d for the application. Before the sale to Prag Narain was con- 

firmed, Faiyaz Husain had every opportunity of redeeming the 
. . / property. He never offered to do so. On the sale being cou- 
' ^ , firmed the equity of redemption was extinguished. Prag Narain 

■ ; ' appears to be in as good a position as any outside purchaser uncon- 

nected , with the property would have been. Their Lordship.s 
,, will, therefore, humbly advise His Majesty that this appeal 
should be dismissed. 

. ... ; . • . The appellant will pay the costs of the appeal. 

Solicitors for the appellant— I*. L. Wilson & Go. 

Solicitors for the respondent — Barrow, Rogers, & Nevill. 

111®:- "y- ' ' yj. v.:w.:- ■ 
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before Mr* Juitiee Sir G-eorge Knost and Mr* Justice Meliards, 

THE MUNICIPAL BOARD OP NAJIBABAD (PnAlKTlFf ) 

SHEO NARAIN(De3?bki>ant)«. 

Act f Local J I of .1900 (AT -IF", P. and Oudh Munici^alUw Act) 

section ^7 •^Contract ^ Mode of execution Ig JBoard* 

Where a contract entered into with a Municipfd Board for the siippl|- 
of material for road-making was endorsed both by the Secretary and the 
Tice-Chairman of the Board and this endorsement referred to the contents 
' , ‘ , of the contract and its confirmation : Seld that this was a snflicient com- 
pliance with the requirements of section 47 of the Municipalities Act, 

y This was a snit brought by the Municipal Board of Najiha- 

,, bad for damages for breach of a contract entered into by the 

^ ^ Second Appeal No* 1142 of 1905^ from a decree of 0* H. Berthoud^ ISiq., 
Additional. Judge of Moradabad, dated the Sth of August 19015^ reversfiif a 
, decree of ManM Muhammad Shad, Additional Subordinate Judge of Momda* ' 

y ,ba4dat^^2$th'ef Sejtember 1904. , 
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defendant with the Board for the supply of .kantar for road- 
making, The Ocnrt of first instance (Additional Subordinate 
::;:Judge: of'v decreed the plaintiffs’ claim in part, , Qri' 

appeal tlio Additional District Judge of Moradabad dismissed the ' 
suit on i}he groimd that the contract} sued upon had not been 
executed on behalf of the Boaixl in the manner prescribed 
by section 47 cf the Mimicipalitiea Act, 1900. Against this 
decision the plaintifiE appealed to the High Court. 

MaiilYi Ghidam Ihojtaba^ for the appellant. 

The IToii’ble Pandit Bthwdar Lai and Babu Parbati Charan^ 
:;vfor' the' respondent.,, ■„ ■ ■ 

El, ■and ' Rioharbs^, JJ.— This- appeal ■ arises out, of a suit 
brought l)y the Municipal Board of Najibabad through the Chair-* 
man of the Board against one Sheo Narain, who, according to the 
allegations made in the plaint, had entered into a contract for 
storing and consolidating kankar with the Municipal Board. The 
plaint vstates that the respondent- had not canned out the terms of 
the contract, which caused loss to the Board, hence the suit for 
damages. The Court of first instance decreed the claim. The res- 
pondent before us appealed to the lower appellate Court. There 
were no less than eighteen grounds in the memorandum of appeal, 
but the lower appellate Court decided the appeal upon a prelimi- 
nary point which is neither contained in, nor covered by, the writ- 
ten statement of the respondent or the memorandum of appeal to 
the lower appellate Court. The point seems to have been suggest- 
ed by a ruling of this Court in Itadha Kishan Das v. The 
Municipal Board of Benarts (i) namely, that the contract was 
not signed by the Chairman or a Vice-Chairman and the Secre- 
tary. The Municipal Board of Najibabad were evidently taken 
by surprise and one of the grounds in appeal to us is that the raising, 
of this new plea should not have received the permission of the 
Court. The learned District Judge and the parties appear to have 
assumed that the formalities insisted on in section 47 of the Munieb 
palities Act had been disregarded. Upon this point he dismissed 
the claim brought by the Municipality. In appeal before us it is 
contended that there was sufficient compliahce'iwi'ththe'provis ions of 
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allowed time for .the” prodnetioB of the resolation and the contract. 

It was then discovered that the contract was on the file, lie 
have examined it. We find that it is signed by the defeoihintj 
and on the back are endorsed the signatures of both t!ie Secretary 
and the Vice-Chairman, and this endorsement refers to the 
’:.h . , . , contents of the contract and its confirmation. In oiir judgment 

this is a sufficient compliance with the requirements of section 47 
' , . / , of the Municipalities Act. "\Ve decree the appeal, set aside the 

h , , ' decree of the lower appellate Court on this preliminary point, and 

‘ - : ’ , , direct that Court to re-admit the appeal upon its file of pending 
. < ' ' ‘ appeals and dispose of it according to law. Costs here and hithor- 

w . ,,, to will abide the event. 

• ’ ^ ‘ ' ^ Appeal decreed and cmise remanded* 

m . , JBefore Sir John Stanley, Kniyht, Chief JitsHec, and Mr, Jmliee 

\ : , 3^07 Sir William hurlcift* 

January Z\* SHEODIHAL SAHU (PLAijfTipE) i>. BHAW'AXI (DebbisiDAIs*!?). * 

" CM Procedure Code, seeiions 244 and 583--‘I*oesefnon of projperty taken 

without intervention of Conrt-^Decree reversed on avpeal^BuU 
restitution — 'Discretion of Court, 

In a suit for redemption tiie plaintiJS obtained a decree and took 
pjossession of tlie property in suit without the intervention of the Court. The 
decree^ however, having been reversed on appeal, the defend^int brought 
regular suit to recover possession of the mortgnged property. Meld that 
a reguUr suit was precluded by the provisions of sections 244 raid 58C of tlie 
Code of Civil Procedure, but tiie Court of first inst mee would have cxeroised a 
proper discretion if it had treated the plaint as an application under seclioa 
583 of the Code. Dhan Kumoar v, Mahtah Singh (1) and Saran v, Mhagtcan 
(2) referred to, 

I' The facts -Hhich gave rise to this appeal areas follows. One 
Musammat Bbawani executed a mortgage of certain pi'operty in 
favour of Sheodilial Sahu. She subsequently sued for redemp- 
V tion, and obtained a decree on the 23rd of September 1001. 

, Thii decree vas not put into execution, but the mortgagor took 

Esij'., Eisirict Judge of Jannpnr, dated tho 2iul of 3S'ovowb«r 1 W5, confirming 
^eires, of .^anivi Syed Zainul-abdin, Subordinate Judge of Jaun pur. dated 
;.tlid-8thof.Sj[arc3i.l906. ■ „ 

. '(3) (1903) Lb. B, 85111,44' ' ' 



VOL. SXIX.] ALLAHABAD SSBII8. 349 

possession of the mortgaged property without the intervention of 
tJie Court on the day after the decree was passed. The mortga- 
gee, however, appealed against the decree for redemption and 
the decree was revei-sed, and this decree was affirmed in second 
appeal by the High Court. The mortgagee thereupon instituted 
» suit against the mortgagor to recover possession of the mort- 
gaged property. Both the Court of first instance (Subordinate 
Judge of Jaunpur) and the lower appellate court (District Judge 
of Jaunpur) dismissed the suit holding that it was bai-red by the 
operation of sections 244 and 583 of the Code of Civil Pi’oce- 
dure. Both Courts declined to treat the plaint as an application 
under section 583 of the Code. The plaintifl appealed to the 
High Court. 

Pandit Moti Lai N'ehrni M&uhi Ohulam Mujtaba,iQT 
the appellant. 

Dr. Satish Ohandra Banerji and Babn Sital Prasad Ohosh, 
for the respondent. 

Stanley, C. J., and Buekitt, J. — This appeal has been 
preferred under the following circumstances. The defendant 
Musammat Bhawaiii executed a mortgage in favour of the plaintiff 
of certain property. She subsequently sued for redemption and 
olitained a decree on the 23rd of September 1901. She did not 
put the decree into execution, but took possession of the mortgaged 
property without the intervention of the Court on the day after 
the dooi'ee was passed. An appeal against the decree was pre- 
ferred and the decree was reversed. On second appeal to the 
High Court the decree of the lower appellate Court was affirmed. 
Thereupon the plaintiff appellant before us instituted a suit for 
recovery of the mortgaged property of which Musamraat Bhawani 
had taken possession without the intervention of the Court. In 
the Court of first instance the plaintiff, to meet the defendant’s 
objection that the claim was barred by sections 244 and 583 of the 
Code of Civil Procedure, asked the Court, in the event of it 
holding that these sections were fatal to the suit, to treat the 
jilaint as an application under them for restitution of the pro- 
perty. , The Court of first instance dismissed the plaintiff’s claim 
on the ground that it was' barred by the sections to which we 
have referred. On appeal the lower appellate Court upheld the 
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deeifiioB of tlia Court "of first Instance and stated as regards tlie 
application to have the plaint' treated as an application under sec- 
tion 244 and section 683 that ^^the Court might have so 
admitted it had the appellant allowed that no regular suit lay; 
but the appellant has contested this point up to the appeliate 
Court/* On this account the learned District Jiidge consi- 
dered that it would have been improper for the lower Court, 
and still more so for him, to treat the plaint as an applica- 
'tion."'"" ' ■ ■ ' " ■ ■ .■■■ 

An appeal has now been preferred to this Court/ i^nd the 
main grounds of appeal are that sections 244 and 588 do not s^and 
in the way of a suit * that section 583 does not bar the institutiu^n 
of a regular suit, and that in any case it these sections are applica- 
ble, the Judge ought to have treated the plaint as an application 
\ under them. We are disposed to think that the sections in question 
do forbid a suit such as the present one. By the language of sec- 
tion 244 a suit is prohibited. Although there is no express pjohi- 
bition against the institution of a suit for recoveiy of property by 
way of restitution or otherwise contained in section 683, still 
the language of that section, coupled with t’he prohibition in 
section 244, appears to be imperative. The words are: — When 
a partj?- entitled to any benefit by way of restitution or otherwise 
under a decree passed in an appeal desires to ol)taiu execution of 
the same, he shall apply to the Court which passed the decree 
against wliich the appeal was preferred, and such Court shall 
proceed to execute the decree passed in appeal according to the 
rules prescribed for the oxecution of decrees in suits.** This 
apparently is the view which was taken by the learned Judges of 
this Court who decided che cases of Dhan Kimwar y. Mahtab 
Singh (1) and Sovran v. Bha(jwan{2), We think, however, 
that in the present instance at all events the Courts below ought 
to have acceded to the request of the plaintiff appellant and 
treated the plaint as an application under the sections to which 
'we have 'referred. The reason assigned by the learned Disirkt 
fot'his refusal to entertain this apjdication does not appear 
be .reasonable. We therefore allow this appeal, set aside 
s,/o|-:both .the lower Courts and remand the suit, to ’the-' 

^ urn) i h % 4 % mu / ' - 
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_ Ooiirt of firafj instance tlirongli tlie learned District Judge under 
section 662 of the Code of Civil Pi’ocedurej with directions that 
the plaint be treated as an application under sections 244 and 
5S3 and be disposed of on the merits, , Costs here and hitherto 
will- abide the event. , 

remwnSed. y'v 
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Mefore Mr. JtisUce JBanerji^ 

EMPEROR CHEDA LAL,«, 

Act Ftu. XLV (//iS 60 {Indiiin Fenal Oode)^ seeiion Fair ie&Ung false 

erldenee-^FeJinition, 

Oao Ciieda Eal, whose brother Debi was an accused person, applied to the 
Court on behalf of the accused asking that the witnesses for the prosecution 
might first of all be made to identify Debi* The Court assenting to this 
request, died i L‘il produced before the Court ten or twelve men, none of 
whom could be identified as Debi by any of the prosecution witnesses. Upon 
being asked by the Court where Debi was, Choda Iiul pointed out a man who, 
upon further investigation, was discovered to be wearing a false moustache 
and to be not .Debi at all, but oim Ohlmmiin. Meld upon these facts that 
Cheda was rightly convicted of fabricating false evidence having regard 
to the dofinition cout lined in section 192 of the Indian PenttI Code, 

The facts of this ease are as follows: — Debi^ the l)i*other of 
the appellanlb w^as chargod before a Deputy Magistrate, with 
enticing away a married w'oman* When the ease was called on 
for hearing, an application was p^esonted on behalf of Debi pray- 
ing that the witne>sses ibr the prosecution should first of all be 
made to identify hiai. A similar application was verbally made 
by the appellant Cneda LaL The Deputy Magistrate grant- 
ed the applieation and directed Cheda Lai to bring up Debi*: 
Ciiecla Lai brought before the Deputy Magistrate^ who was hold-';'' 
irig his Court in camp, ten or twelve men and said that Debi 
was one of them. Tlie Deputy Magistrate, however, , did not 
suti'.fy himself timt the accused person was in fact before him.'"'’' 
The men were niiigCNl in a line and th*e. witnesses were called in 
to identify Debi, A 11 of them, inelading-the' woman said lb have 

' trate a^kcrl the appellant Cheda Lai where Debi wasy.' He;'- 
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, pointed to a man in the crowd, who upon being questioned also 
said that he was DebL It was discovered that the man was 
wearing a false moustache and that he was not Pobi^ but C!;im» 

man* Dobi was subsequently arrested ami tried, Cheda Lai was 
convicted of having fabricated false evidence and sentenced to 
five years^ rigorous imprisonment. Cheda Lai applied in revision 
to the High Court and it was contended on his behalf that tire 
facts proved against him, if accepted, did not constitute the 
offence of fabricating false evidence. 

. Mr. B, IL Sombji, for the appellant. 

1;,,^ (Muiilvi GJmlam Mujtaba)^ for the 

BA25EEJI, J. — The appellant Cheda Lai, has been convicted 
b of the offence of fabricating false evidence and has been sentenced 
f to five years^ rigorous imprisoament. 

; V. The facts of the case, as esDablished by the evidence, are soma* 
/ . what pculiar. They are as follows:— Debi, the brother of the 
appellant, w^as charged before a Deputy Magistrate with enticing 
away a married woman. When the case was called on for 
hearing, an application was presented on behalf of Debi, praying 
that the witnesses for the prosecution should first oE all be made 
to identify him. A similar application was verbally made by the 
appellant^ Cheda Lai. The Deputy Magistrate granted the 
application and directed Cheda Lai to bring up Debi. Cheda Lai 
brought before the Deputy Magistrate, who was holding Ids Cuurt 
in Camp, ten or twelve men and said that Debi was one of tiiieio. 
The Deputy Magistrate, however, did not satisfy iiimscdf t!mt the 
accused person was in fact before him. The men were ranged in 
.. a, line and the witnesses were called in to identify Dobi. All of 
■ them, including the woman said to have been enticed away, failed 
:to dq'^o.’’/ Thereupon the Deputy Magistrate asked the appellant, 
Ch#da Lai, where Debi w,as* ' He pointed to a man in the crowd, 
"b^l^lt^bupon being questioned,.^ also said that he was De!>L It wm 

K nan was 'wearing a false moustache and that 
.Ohimman. , Debi was subsequently arrested 
part which Cheda Lai took in this farce he 
^stated above, olhaving fabricated false wL.' 

impifisonmenti, 'It |s. 
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eontencled by the learned counsel who hag appeared on behalf of 
Checla Lai that his offence did not amount to that of fabricating 
fahe evidenco. I must confess that at the hearing this argument 
seemed to me to be well founded, but after giving the matter my 
best consideration, I am of opinion that Cheda fed is guilty of 
fabricating false evidence. The es^'entiai elements of that offence, 
as defined in section 192 of the Indian Penal Code, are: — (1) that 
the accused caused the existence of any circumstance ; (2) that he 
intended that such circumstance might appear in evidence in a 
judicial proceeding, and (3) that so appearing in evidence, it 
might cause any person, who in such proceeding is to form 
an opinion upon the evidence, to entertain an erroneous opinion 
touching any point material to the result of such proceed- 
ing. All these elements exist in the present case. Cheda Lai, 
by placing before the Magistrate a person who was not his 
brother Debi, and representing that he was Debi, caused a 
circumstance to exist. Ilis intention was that the witnesses for 
the prosecution should not be able to identify the accused person 
in the case against Debi and that their failure to identify him 
should induce the Magistrate to disbelieve these witnesses. The 
identification of the accused by the witnesses for the prosecution 
or their failure to identify him is evidence of an important 
character bearing materially on the result of the trial. And it 
was certainly the intention of Cheda Lai that the failure of tbe 
witnesses to identify the accused should appear in evidence and 
mislead the Court, otherwise his conduct in enacting the farce 
which was enacted by him is inexplicable. Whether he could or 
could not succeed in carrying out his intention is immaterial. 
The gist of the offence did not consist in actually causing a failure 
of justice but in the intention to cause a failure of justice by mis- 
leading the Court, and with such intent causing the existence of ' 
any circumstance which might appear in evidence. In the 
present instance it was the placing before the Court of another . 
man as Debi which constituted the first element of the offence. ‘ 
The putting of a false moustache on him was immaterial for the : 
■ ; purposes of this case,' especially as it appears that 'the real DebD 
^ bad no moustache and the naan substituted for him^ whose name is 
.IJJhimmanj i$ unlike him' in many respeol^* ' K % ther^t^rf|^- 
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not surprising tlmt the witnesses did not identify liirn and tlie 
Court was not in fact misled* Even if some of the witnesses had 
identified CHmman as Debi and had thus proved tlminj^clves io 
be false witnesses, that would not have affecced the questn^ix of 
Cheda LaPs guilt, as it is his intention to mislead the Court, and 
not the actual result, upon which his guilt or innocence depends* 
For the above reasons I am of opinion that he has been rightly 
convicted under section 193 of the Indian Penal Code. Ho has 
also brought himself under the purview of other sections of the 
Code, but it is not necessary to go into that question. The sen- 
tence passed on him is, in my judgment, unduly severe, and I 
think the justice of the case wmuld be siiificiently met by reducing 
; it to one of two years’ rigorous imprisonment. Whilst therefore 
I affirm the conviction, I alter the sentence to one of txvo years’ 
rigorous imprisonment and to this extent allow the appeal. The 
appellant must surrender to his bail and serve out the remainder 
of his'" sentence* , , h- 'h:' 
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Before Sir John Sianlet/, Knight ^ Chief J^tstice, and Mr, Justice Sir William 

BurhUt, . ■ , . 

PARSOTAM RAO TANTIA Axn akotheb ( Defisnuakt) JAXKI BAI 
(PiiArxTiEF) AifB RADIIA EAI (Defexx>a^’'t}.=® 

Mindti law-*- Joint Mindu family --Self ac</mred 2froperty--* Dense (fself 
acyidred property to sous — Nature of son'^s interest, 

Semite that property which is the self-acqnired property of a, Iliiidit who 
has sons and grandsons and is devised hj wiiHo one of the sons 

remains after devolution self -acquired property and does not hetome the Joint 
property of the devisoe and his sons. Jugmohmulas MangalduM v. Sir 
Mangaldas Nathulhoy (I) followed, Tara ChmidT. Meeh Mam (iJ), Muddtm 
d^opal Thahoor'^^Mam Buhsh Fmdeg (3) dissented from. 

Semite also that, where the sons of a Hindu father, apparently membejs 
',;,with their father of a Joint Hindu family, tooh under their father^^ will pro- 
/'party acquired hy Mm under the will of his father, devised to them sepawiely 
Thy j.-hat continued to live in the manner of a Joint Hindu iHinlly and 

Appeal Ho, 63 ' of 1006, from a decree of Bihii Frag Ltis, Suhor* 
of Cawnpore, .darted tjho ISfch of February 1906. 

feA}ia«riS.'K.,10'-Boia.,628, ■ {2} (18661 8 M86,S. 0, Bea,'*!,-- ■ 
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timtad at all avoEta the immovable property for a series of years in all res- 
pects as if it were joint ancestral property, the property so devised remained 
separate property according to Hindu law. Appovier v. Mama Suhha Ai$an (1) 
and JSalkMen Das v. Earn Narain Sahu (2) referred to. 

The eonuection between the parties to this litigation will 
appear from the foiiowing genealogical table 
RAM CHAKBRA PANTH. 
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PARSOTA14 

Rao 

Taxtia 

JA'S’ki Bai. 


S’ana Narain Piao. 


Two other sons. 


Ram Chiindra Rao. 
srJanlci Bai, 


Sarda Bai Bohini Bai, 


Vasndeo Rac. Parsotam Rao. 

Madho Eao Waman Rao. 

The suit was one for paititlon of property in the possession 
of the sons and grandsons of Nana Narain Rao. After the insti- 
tution of the suit the plaintifit, Earn Chandra Eao, died and his 
widow, Janki Bai, was brought upon the reoord as his representa- 
tive, The property in suit, or the bulk of it, had at one time 
belonged to Ram Chandra Panth, \vho, by a will ®dated the 24th 
of January 1S62, devised it to Nana Narain Rao, to the exclu- 
sion of Narain Rao’s two brothers. This will was the subject 
of litigation which was ultimatedy decided by the Privy Council 
in favour of Nana Narain Rao in 1862 ((7/. 9 Moo, I. A., 96). 
The property thus acquire ! by Nana Narain Rao^ was dealt 
with by him by an instrument of the nature of a wnll executed 
on the 22nd of December 1861. By this document Nana Narain 
Eao attempted to arrange for devolution of his property after 
his death. Ho divided it, roughly, into three shares, one share for 
each of his .lf)ns. Provision -was also made in the document fi>r 
other matters of family iotere.-t, as more fulJy set forth in the 
judgment of the Court, and there this further provision that, 
although the j.roperty lias, with a view to avoid mutual disagree- 
ment, been mentioned below- for partition, still this partition is 

' before for some eighfeoa yeaiM. ' ^To all appearances they 

_ p) (ism) uMoo;,bA„75. js)(i903)UB;,-aoL ^ 
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behaved as a joint; Hinda family. The property which had been 
dealt withhy the will of Nana Narain Eao, above referred to, 
and the after acquired property was treated by the sons as the 
property of a joint family, that is to say the income was collected 
in one place and the family expenditure was met from that ' 

income and fresh property was also acquired therewith, without 
any regard to the question whether the income belonged to 
one member of the family rather than another. Accounts 
were never adjusted as between the individual members of tlio 
family -and the members of tlie family remained ;ulmittedly 
joint in food, residence, worship and all the money de.aling 
r and zamindari business.” This state of things continued from 
the death of Nana Narain Rao, in 1880 until 1898, when 
" dissensions began to arise, and in l901 the present suit was 
,,, brought by Ram Chandra Eao, for partition of his share. Not 
long' after the institution of the suit the original plaintifi died,- 
' and his widow Janki Bai was brought on to the record as 
’ - his representative. The suit was then decreed upon the find- 
ing that the bringing on of the widow was tantamount to a 
decision that the family was separate, but this decree was set aside 
by the High Court {Of. I. L. E., 28 All., 109), and the case sent 
back to be tried on the merits. At the second trial practically no 
evidence was produced, but the defendants relied upon certain 
admissions made on behalf of the plaintiff as showing thattho 
family was joint in food, worship and estate. The suit was, 
however, decided largely upon the pleadings of the defendants, ■ 

which were held to amount to admissions that the family was not ; 

. joint and on a construction of the will of Nana Narain Rao, and ^ 

a decree was passed in favour of the widow of Ram Chandra Kao. 

The defendants appealed to the High Court. 

Sif 1^. M, C/oiviM., Messrs. W, K. PorteT and B. E. O^OonoTf • ' 

, ; .and Maulvi Qhutlam Mujtaba, for the appellants. 

■ . -TheHon’ble PaaAib^ Bundar Lai, Pandit Moti Lat Nehr%, '< I 
; ;,: Pan4it Mohan Lai N6hm,lB&ha. Bmga Gkaran BamTji,&aA. . , 

for the respondents. 

O.J., 'and BiTSKiTr, J,- — ^This appeal arises out of a 
,pf family . property brought by one B8m"'ChBn- 
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on the record by his widow Musammat Janki Bai. The 
Court below granted decree in favour of the plaintiff, and against ' 
this decree this appeal has been preferred. Ram Chandar Eao 
was one of the three sons of 27ana Narain Eao, deceased, the 
other sons being Vasudeo Eao and Parsotam Eao. Nana Narain 
Eao had also two daughters, namely, Sarda Bai, and Eohni Bai. 
The defendants to the suit are Parsotam Eao, Madho Eao (son of 
Vasudeo Eao), and Waman Eao, son of Parsotam Eao. Madho 
Eao has since died. Nana Narain Eao acquired the estate of 
his father. Earn Chandra Panth, under the will of the latter, dated 
the 24th of January 1852. This will was disputed by bis younger 
brothers on the ground that a Hindu had no power to make a 
disposition in the nature of a will of his self-acquired property, 
and on the further ground that, assuming the existence of such a 
power, the alleged will was not the will of Earn Chandra Panth. 
The zillah Court of Gawnpore decided in favour of the will. 
Upon appeal the Sadr Adalat of the North-Western Provinces 
reversed that decision, but on appeal to their Lordships of the 
Privy Council the will was upheld and the decree of the zillah 
Court restored. (The case is reported in 9 Moore’s Indian 
Appeals, 96.) Nana Narain Eao having thus become owner of 
the property of his father executed an instrument in the nature 
of a will on the 22ad of December 1864. This document is 
described in the instrument itself as “ an instrument relating to 
the partition of his estate (mairuka khaa)amQQg the heirs of Nana 
Narain Eao, the eldest son and executor of Earn Chandra Panth^ 
as drawn up by him, dated 22nd December 1864.” „It recites 
three deeds of gift, in favour of his wife, and sons Vasudeo and 
Parsotam Eao, respectively, and that a third son Earn Chandar^ 
had been born and that consequently the deeds of gift should not 
be acted on. It then recites timt three fresh detailed lists, giving 
the name of each heir, had been prepared, and that one of these 
lists was given to each heir, and one general list was sent to the 
Court to remove futm’e disputes, so that each heii* should act 
« according thereto, and not in contravention thereof.” Tie docu- 
ment then provided that the heirs should all, accord ing to their 
family custom, ‘'live together with. ©lean breast, and rnaiataitt; 
the good name of their ancestors,” and contains this ■, 
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provision that although the property had, with a view to mutual 
disagreemeutj been partitioned, still the partition was to be 
a bar to the members of the family living together. Ii; ihea ]n‘o- 
vidcs for the custody of jewelry, gold and silver oriKuneuts set 
apait for the worship of Thakurji, and also for the expenses of 
the testator’s obsequies and the investiture and marriage ceremo- 
nies of his son, Ram Chandar Raa, and liis d aught if r Roiiui Bai, in 
ease these ceremonies should not be celebrated during his life- 
time. In the seventh paragraph it i.^ recited that maiu'a Lalpur, 
in the district of Cawnpore, stands in t;je name of Vasudeo llao, 
and niauza Balwapur, in the same district, in that of Parsotam 
Rao; and that there is no village standing in the name of Bam 
Chandar Rao, and aeordingly a provision is made tliafc maiiJia 
Binaur should be given to Ram Chandar Rao. Id paragraph Sis 
a direction that his three s -ns should divide and take iu equal 
shares the zamindari shares iu the ibllowing villages, namely, a ^ 
2. anna share in mauza Baroha, a 2^ anna share in maiiza Shahpnr 
and a 2| anna share in mauza Bhikhar. In paragraph 9 it is 
provided that his three sons slmiild occupy the houses and shops, 
etc , in Lashkar aud the kothi at Gawnpore, under the control of 
their mother, and should not partition them. Further directions 
are given, which it is unnecessary here particularly to refer to- 
Sehediiles appended to the instrument give the specification of the 
property and shares of property allotted to each son. A copy of 
the instrument enclosed in a sealed cover was banded to the 
Collector and by him directed to be kept in the office with due 
care until registration and was deposited in the record-room. 
This instrument forms the ba&i^ of the phiintiff’s claim. To 
uphold the dignity of the family the members of it continued to 
live after the manner of a joint family, in fact tliey adopted the 
suggestion in the instrument executed by their father that the 
separation in interest effected by it should not be a bar to their 
Jiving together/^ .When the plaintiff Ram Chandar Rao institute 
'■■Myihe; fcuit for partition, out of which this appeal has arisen, he 
y^^'^yideptiy at a lo-s to determine what the legal effect of the* 
anfe'pf, 1864., taken in conjunction widi tiie mode of living s 
.the, death of Ms father had upon the statwrf. 
moment, to Mm. whiihir 





XXIX.] 


AtXAHABAD SEBIES. 


859 


1907 ' 


Pabsotam: 

Kao 

Taktia 


that document worked a separation in interest of the family pro- 
perty, If it did so, he would be entitled to his share under it. 

Ifj on the other hacd^ it had not that eifect, he would be entitled 
to a one- third share of the estate. Aceordiugly we find in the 
plaint an alcernatiye claim put forward. In it the document of Bai. 

the 22rui of December 1864 is set forth in considerable detail, and 
in paragraph 10 it is slated that although the shares of all the 
three sous had been fixed by it and they considered themselves to 
bo owners of a one-third share each, yet in compliance with the 
instructions of their father they all with their children lived 
together and the income from the whole property, irrespective of 
the fact that the properties were recorded in the names of individ- 
ual members, w^as disbursed for the purposes of the family 
generally. Then follow these words:— They (that is the mem- 
bers of the family) ware not joint in residence and expenditure 
in the same way as members of a joint Hindu family are, but in 
order to maintain mutual good- will and union, each brother had 
a fixed share in the property and considered himself owner of a 
specified share therein.’^ The allegations contained in paragraph 
12 of the claim are in conflict with those in paragraph 10, for in 
the furmer of these paragraphs it is alleged that although the name 
of V asudeo Rao was recorded in respect of mauza Lalpiir, and 
after his death the name of his son, Madho Eao, was entered and 
the name of the defendant, Parsotam Rao, was entered in respect 
of mauza Balwapur, and some property had been purchased at 
auction solely in the name of the plaintiff, yet just as the names 
of all the three brothers were entered in maiiza Binaur, though it . 
had been allotted to the plaintiff alone, it was understood in respect 
of the whole property that when the actual division took place^ 
each brother would have a third share in each property* This is \ 
inconsistent with the earlier passage in the plaint to wMcK”’' we 
have referred. The plaintiff in liis prayer to the plaint claimed 
partition of all the property, movable and immovable, on the 
basis of the family being, Joint, and also in the alternative he 

WfitfcOE statement under the heading further i>leas^ 
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defendants they set out the will oi Kam Oiiandra Kao i ant m 

faTOur of Nana Narain. Rao and say that Nana Narain Rao had 
full pownr to devise the portion of the estate of Rarn Chandar Rao 
which devolved upon, him under the will; and that he exercised 
Janki Bai. -fcjjjg power in the instrument of the 22ncl of Deocml'-er 1864. 

The paragraph ends as follows He (ie., Nana Narain Rao) 
had therefore full power to devise it and ho exercised this power 
in this way that he executed a will, dated the 22nd December 
1864, and kept it in deposit as an instrument in the Collectorate 
and the Civil Court at Cawnpore, and under it, after the death of 
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OOHsultafcion with all the members,^^ In the seventh paragraph 
reference is made to difierences amongst the members of the 
family and to the division of jewelry and ornaments made in 
consequence of these differences. This paragraph contains a 
statement that VasudeoRaOjParsotam Rao^ and the plaintiff filed 
a suit in respect of a promissory note for Rs. 20;000 to which Miis- 
ammat Sarda Bai had made claim^ and that in consequence of this 
the parties determined to divide all the ornaments and jewelry^ 
bat that during the pendency of the suit Vasiideo Rao died. It 
then recites a settlement, dated the 7th of June 1887^ whei^eby 
Wusammat Sarda Bai received a note for Rs. 20,000 and relin- 
qtiisbed her rights under the will, and also a settlement with 
Miisammat Rohni Bai, dated the 6th of Rebraary 1887, whereby 
in consideration of a sum of Rs. 6,000 she also relinquished her 
rights under the will. Then follows this passage; — Id order to 
avoid the disturbance of the mutual union which existed on a 
firm footing in consequence of natural love and the directions of 
their father, they with mutual pleasure and in confidence held a 
meeting at their own dwelling house and the plaintiffs and the 
defendants Nos. 1 and 2 sitting together, and having regard to 
the dignity of the family and to the fact that there w^as no equal 
to them in ro=?peot at Bitbiir, and that the oii’cumstancesof the 
family should not be disclosed to anyone, fully considered over 
the matter, and, with a view to avoid dispute in future, divided 
among themselves all the gold and silver ornaments and jewels 
intended for males and females which were left by the said testa- 
tor (that is Nana Narain Rao) at the time of his death, and thus ,, 
enforced the aforesaid will without reducing anything to writ- 
ing and took those things into their actual possession and retained 
thesame/^ Later on, in paragraph 14, the defendants say that J 
the plaintiff is merely entitled to a declai’atory decree in respect < 
of the property mentioned as his in list No. 1 anne^^ed, to, the,., 
written statement and to a decree for delivery of ppssession after, '■ 
partition to the extent of one-third of .the property ih /dispute,' 
m mentioned in lists Nos. 2 and 8, and td a . declaratory 'decree^. I: 
in respect of Ms right of residence in the dwelling houses^’ ^io. . 
;,,v ,Now nothing can be clearer thandhis that in their defence the 
defendants set up apd relied upoe the instrument 6i the 22nd:pf , i 
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December 1864 as- a bisdmg document* It is to be noticed timt 
"'the family jewelry ' sbA ornaments were divided in accoi'danee 
with it and that to this extent at least the terms of it were 
enforced* It is also manifest that tlie^defeBclants did not regard 
the conduct of the members of the family io regard to the family 
property after the death of Nana Narain Rao as being iiiconsis™ 
tent with the provisions of that instrument or as in any way 
affecting its full operation. The allegations of the plaintiff 
and of the defendants as to the status of the family are as nearly 
as may be identical. 

j. Ram Chandar Eao filed a replication and io reply to para- 
graph 6 of the written statement^ in wl ioli it is alleged tlmt the 
..three brothers remained joint in resideneoj food and expenses like 
members of a joint family, emphasized the position which he took 
up by a statement that the family was not a joint Hindu family, 
and averred ‘ that the true facts were set forth in paragraphs 9, 

' 10, and 11 of the plaint. From this replication it is clear that it 
was not the case of the plaintiff Ram Chandar Rao that the 
■ family was a joint Hindu family. 

Before the settlement of issues Ram Chandar liao died, 
namely, on the 28th of December 1901, and on the 29fchof April 
1902 his widow was brought upon the record in his place. Upon 
his death there was a complete voUe face on the part of the 
defendants. In view of his death it w^as in the interests of the 
defendants that the family should be regarded as a joint family, 
as in that case his widow w’^ould not bo entitled to a life estate in 
his share, but merely to maintenance, and hence we find that, 
notwithstanding the positive assertion made by them in their 
'■■■i' written statement that the will of Nana Narain Eao was binding 
upon them, they shifted their ground and set up the case that 
-’."' Nana Narain Rao had no powof to make a partition of his pro- 
'"4 party and further that if the instriira*;^nt which was excented by 
did have the effect of eau-^iug a separation in interest 
his ^ sons, the 'evidence established a complete reiinion ‘ 

^ Mnsauiinat Janki Bai abandoned the claim to': 
^ &raiy was a joinU'amily and claimed 
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lists of property appended to the written statement of the defend- 
ants. She also withdrew her claim in respect of the ornaments 
and jewelry whieh had been divided among the two surviving 
brothers and their nephew after the death of Vasudeo. She 
accepted in fact the defendants^ case in regard to the jewelry which 
had already been divided. The Court below held in favour of the 
plaintiff and gave her a decree for separate possession of all the 
property mentioned in the defendants’ list No. 1 and one-third 
after partition of the properties mentioned in the defendants’ 
lists Nos, 2 and 3 and also of the houses in dispute. The learned 
Subordinate Judge appointed the Courls Amin a commissioner for 
the partition of the properties not paying revenue to Government. 
To this appointment we shall have a word to say presently. 

Two main grounds of appeal have been relied upon by Mr* 
PoHer in his argument on behalf of the appellants. The first is 
that the property which devolved on Nana Narain Rao under the 
will of his father was not his separate property but became joint 
family property in the hands of himself and his sons, and that 
therefore Nana Narain Rao had no power to partition it as he 
purported to do by the document of 1864. This argument was 
largely based upon the authority of the case Tara Ohand v. 
Reeh Bam (1) in which it was laid down that property which 
dievolves upon a Hindu father under a will is ancestral pro- 
perty and that his children cannot be deprived of the right given to 
them therein at the moment of their birth according to the doctrines 
of the Mitahshara. He also relied upon Mvddnn Qopa I Thakoor 
v.Mam BuJcsh Pandey (2). We are not disposed, in view of 
the pleadings of the parties and the clear admission in the 
written statement of the defendants of the right of Nana Narain 
Rao to dispose of his property amongst his sons, to permit this 
defence to be now set up. But, assuming that it is open to the 
defendants to do so, we are not prepared to follow the rulings 
' oH wMohthe learned counsel forth© defendants appellants relies. 
We prefer 'tO' follow the rule which is laid down in the ease of 
Jugmohandas Mangaldas y. Sir Mangaldaa Watkabhoy (Z) 

' In which this subject was discussed and dealt mth at/oonBidemble 
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length. In that case it was held that a son to whom his father 
leaves his seU-acqidred property by will takes the property 
under the will and not by inheritance, and that as property 
received by will is held by Hindu law to be received by gift, 
such property is self-acquired in the hands of the sou and is not 
subject to partition in his lifetime at the suit of his son. As to 
any property which was subsequently acquired out of the common 
fund by the three brothers, the rules laid down in section 45 of 
the Transfer of Property Act would apply, and they would 
accordingly be entitled to. hold it in shares in proportion to their 
interest in the common fund, 

PaHer maintained that the document of 1864 was 
.’ never acted on, and that the members of the family continued as 
a joint Hindu femily. Again he is met by the admissions made 
, by his clients in their written . statement, and in view of these 
.admissions, it is hardly open to him to press his contention. But 
let ns see on what that contetftion is based. Before the hearing 
the; vakil for the defendant Parsotam Bao intimated in an 
application of the 26th of January 1906 (No. 309 of the record) 
the intention of his client to produce evidence to prove a number 
of matters manifesting the mode of living and of dealing with 
the family property adopted by the members of the family after 
the death of Nana Narain Eao. The principal of these matters 
were that all the members of the family w'ere joint in food, resi- 
dence and worship and in their money dealings and zamindari 
business; that the arrangements of the whole ilaka and the 
household business were joint; that the expenses of all the mem- 
bers on account of food, ceremonies and other necessaries were 
joint, namely, they used to be defrayed from the same fund, and 
.all the income of all kinds of property used to remain joint 
although that property might be in the name of any member; that 
:: after the death of Nana Narain Bao a good deal of property was 
; pufehased and that some of this property w'as not purchased in 
, i|:ie name of all the members, but in the name of particular 
; but that still all .the members used to enjoy the prbits, 
to be ineluded in the Joint income of the ilaka. Tli® 
of , his client admitted all these arnttei* 
«! ■ this^ ,admisaoa'it''w»i''*«)t 
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neeessai-y for the defeadants to produce evidence in pi'oof of their 
allegations. Mr. Porter relies upon the facts so admitted as ' 
establishing the case of his clients that the family was joint 
family; and he further contends that, even if the will of 1864 
had the effect of working a separation in title, the conduct of the 
parties thereafter amounted to and proved a reunion in estate of 
• the -family. ; V. \ / 

We are unable to accede this contention. The matters which 
are set forth in the proceeding of the 26th of January 1906, prove 
no more in our opinion than that which is stated in paragraphs 9, 

10 and 11 of the plaint and only show that the members of the 
family after the death of Nana Narain Rao, lived after the manner 
of a joint Hindu family. This is in accordance with the views 
of both parties as appears from their pleadings. The defendants 
did not, in their written defence, allege that the family was joint; 
in it is to be found no suggestion of any reunion. The position 
in fact taken up by both parties was identical. But in addition 
to this there had never been a joint title to the testator’s property 
in the hands of his sons. Nana Narain Rao held it as self- 
acquired property, he made three separate devises to his sons, who 
took separately as self-acquired property the interest so devised 
to them. That being so, a question of reunion does not arise. 
That cannot be reunited which had never been joint. The 
word reunion implies that the property had at one time been 
joint in the hands of a family which afterwards separated and 
later on agreed to reunite and to hold their property jointly. 
Here there was never any union of interest in the property devis- 
ed by the testator. Moreover, if there was evidence of a reunion 
we think that a tenancy in common and not a joint tenancy 
with benefit of survivorship would have been the result. 

In Appovier’s case (1) it is laid down that “when the mem- 
bers of an undivided family agree among themselves with regard 
to particular property that it shall thenceforth be the subject 
of ownership in certain defined shares, then the character, of «Ddi- _ 
vided property and joint enjoyment is taken away from ‘the sub- 
ject matter so agreed to be dealt with, and in the estate each mem- 
ber has thenceforth a definite and certain share which he may 
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claim the right to receive and to enjoy in severaltyj although the 
property iteelf has not been actually severed and divided,” and 
later on their Lordships say : — It is necessary to bear in mind 
the t\po-fold application of the word ‘division.* There may bo a 
division of right, and there may be a division of property, and 
thus after the execution of this instrument there was division of 
right in the whole property although in some portions that tlivi- 
sion of right was not intended to be followed up by an actual par- 
tition by metes and bounds, that being postponed until some 
future time when it wonld be convenient to make that partition,” 
* * *“ and if there be a conversion of the joint tenancy of an 
undivided family into a tenancy in common of the members of 
that undivided family, the undivided family becomes a divided 
family with reference to the property, that is ibe subject of that 
agreement, and that is a separation in interest and in right, 

. although not immediately followed by a de /acto actual division of 
the subject matter. This may at any time be claimed by virtue of 
.the separate right.” 

; In (j^ge before us the instrument of 1864 provided that the 
property of Nana Narain Rao should be the subject of ownership 
in certain defined shares and from the date when that instrument 
came into operation the family became a divided family with re- 
ference to the property, the subject of the will. This ivas in fact a 
separation in interest and in right. 

This leads us to the consideration whether the subsequent con- 
duct of the family in regard to their mode of life and dealings 
with the property, controlled or altered their status. Upon thi.s 
‘ question the ruling of their Lordships of the Privy Council in the 
case of Balkishen JDas v. Mam Narain Sahv, (1) has a close 
bearing. In that case four members of a joint Hindu family, 
grandsons of one Lalji, entered into an agreement {ikrarnama) 
hi' which certain properties were given exclusively to two of the, 
.yllip^r^rand.rwitkmgard 'lffl the : remaindor,::it:: was recited 

“^1^; sh«» had been allotted to one of these members, and 
■|s|hC tJ^ 0 , remaining 12 anna share, specified shares had been 
other three, It was provided that either Joint or. 

‘‘"""fatrationW- ' ' 
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might be effected ^ and it contaiaed the following passage; — 
Every one of as has by virtue of this deed the power either to 
continue to live t>gether as a member of the joint family as before 
or to separate his own business, none of ns having any objection 
thereto. There were concurrent findings of fact in the lower courts 
that in pursuance of the option reserved to them by the deed in 
question, the three descendants of Lalji remained joint. The first 
Court said that from the evidence of the plain tiff^s witnesses it 
appeared that these three persons formed members of a joint un- 
divided family and that Ramjiban and Thakur died when living 
in commensality with Earn Narain, the plaintiff. All the three 
brothers were jointly in possession of the properties* Eamjiban 
was the head and manager of the family until his death and after 
him the plaintiff is in possession. ” The High Court confirmed 
this finding. On appeal their Lordships of the Privy Council 
reversed the decision of both Courts, holding that the ikrarnama 
effected a separation in estate between the members of the family 
and its legal construction and effect could not be controlled or 
altered by the subsequent conduct of the parties. Lord Dayey , who 
delivered the judgment of their Lordships, in the coarse of his 
judgment referred to the fact that Mahabir Parshad appears to 
have taken his share and that no more is heard of him, and that 
Ramjiban, Ram Narain and Thakur Parshad and after the latter’s 
death Eamjiban and Earn Narain appear to have continued to 
live together and to have collected their revenue and enjoyed their 
property in all external respects in the same manner as before 
the execution of the ikrarnama.^ ^ Eeferring to the ikrarnama he 
remarked; — There is no difficulty in the construction of the 
ikrarnama, in which it is stated in unambiguous terms that defin- 
ed shares in the whole estate had been allotted to the several co- 
parceners/^ and then referring to the passage in it which gave 
liberty to any of the parties either to live together as member of a 
joint family as before, observed that this clause ^^'conferrad on' the 
parties no larger liberty of choice than they .would have had 
, without it. They might elect either to 'have n, partition of ’their 
shares by metes and bounds or to continue to lite ‘fe>gether and . 
enjoy their property in common as before. Whether they did[ 
_0ii0 or the other would affect the mode of enjoyment. but. not 
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tenure of the property or their interest in it. Consistently with 
the broad principle laid down in Appovier’s case, this was deter- 
mined by the allotment to them of defined shares which, to use 
Lord Weatbury’s illustration, converted them from joint holders 
into tenants in common. He further expressed disapproval of tlie 
view that the legal construction of an auamhiguous document like 
the ikrarnama could be controlled or altered by evidence of the 
subsequent conduct of the parties. He observed that “ their 
Lordships did not regard the subsequent actions of the parties as 
inconsistent with an intention to subject the whole property to a 
s ( division of interest, although it was not immediately to be per- 
; feoted by an actual partition. ” 

There is a close resemblance between the facts of this case 
f and those , of the case before us and in view of this decision 
: we flind it impossible to yield to the contention of tlie appellants. 
,We have in the will of Nana Narain Eao in clear and an ambiguous 
,! iterms a disposition of his property amongst the members of his 
4 ! family. We have in the pleadings of the parties a recognition 
■ ■ of the validity of this instrument — a recognition elicited at a time 
when their views had not been warped by any selfish consider- 
ations. We have the fact that in accordance with its provisions 
the jewelry and ornaments were divided and the claims of the , 
daughters of Nana Narain Eao settled by agreement. In view 
of these matters we are wholly unable to hold that the family 
remained joint in title and interest. There is no evidence which 
would justify us iu holding that the members of the family ever 
became reunited in interest, 

We think therefore that the view of the Court below is Cor- 

' ; rect, and dismiss the appeal with costs. 

’ ' . We notice that the Subordinate Judge has appointed the Amin 

; pi the Court as a commissioner to effect partition. By a recent 
rsdihg of this Court it has been held that under the provisions of 
: Cbde of Civil Procedure, at least in the absence of the agree- 

: to the contrary, the Court is bound to appoint at least two 
We, therefore set aside Ms order whereby , on© : 
ite billy is appointed, and direct Mm to comply with 
" 'leOode.' 
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Before Mr^ Justice Bichards. 

FIEBEU milAm BimE (DECBEE-HOiiPEB) AMIB BmGH akb 
03JHESS (JUBGI-MEKT-BEBTOBS).* 

Act Wo. IT of 1BS2 (Transfer ofFro^eri^ Act), section dd^^Becree for sale on 
a moTigage>-^FTo;pert^ ordered to he sold in $art not smce^iihle of sate«^ 
Abandonment of claim to sell such gart. 

JECeld that on the true constractioE of the provisions of the Transfer of 
Property Act, 1882, a mortgagee is entitled at any stage to abandon his claim 
against any portion of the mortgaged property and then obtain a decree 
under section 90 for any balance due after crediting the amount realized by 
the sale of the property actually sold. Muliammadf Alcbar v. MunsM Mam (1) 
distinguished. Sheo Fratad v« Behari Lai (2) Kcdar Hath v. Ohandu Mai 
(S), and ^hafurMasan Khan v, Muhammad Kifayat^ullah K]im(4i) is:Qfett<^d^to, 
The decree-holder in this case held a decree for sale on a 
mortgage directing the sale of eleven plots of land. Out of 
these four plots were sold, and the decree was in part satisfied. 
The Collector, to whom the decree had been sent for execution, 
at this stage discovered that of the remaining plots some were 
occupancy holdings, though mentioned in the decree as fixed 
rate holdings, and others did not belong to the judgment-debtors. 
Cbnseqnently these plots were withdrawn from sale. Under 
these circumstances the decree-holder applied under section 90 of 
the Transfer of Property Act for a decree that the balance of the 
debt might be recovered from the defendants otherwise than out 
of the property mortgaged. The Court of first instance (Munsif 
of Benares) dismissed this applioation upon the ground that the 
whole of the property directed to be sold had not been sold in 
execution of the applicant’s decree. On appeal this decree was 
upheld by the District Judge. The decree- holder then appealed 
to the High Court, 

The Hon’ble Pandit Bundar £aZand Munshi Gohul Prasad, 
for the appellant. 

Dr. Tej Bahadwr Sa^u (for whom Babu Sarat Chandra 
Ghaubdhri), for the respondents. . , ; , ’ 

Richa-BBS, J. — This appeal arises out of an application mad,e 
under section 90 of the Transfer of Property A®t. A decree was 


• Second Appeal Ho. 1088 of 1906, from a decre# of <5. A. Baterson, Esq., 
District Judge of Benares, dated the 20th of May 1906 coafirming a decree 
of Bahu Hira Lai Singh, Mnnsif of Benares, dated the let of April 1906, . 


1) Weekly Hotes, 1899, p. 208, 


L. E„ 26 aS., re. 


(8) (1908) I. L. E, 28 AB., |6, 
(4) (1906) L L. R., S» AIL, 19. 
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obtaiBed under 'section 88 of that Act directing sale of eleven 
plots of land. This decree was subsequently made absolute* The 
decree then went to the Collector for sale of the property. lour 
out of the eleven plots were sohh and the decree was therel)}^ in 
part satisfied. The Collector then found that some of tltc reioain- 
ing plots, although mentioned in the decree as fixed rate hold- 
ings, were in fact occupancy holdings, and that with regard to the 
other plots the judgment-debtors had no interest therein. Conse- 
quently no further sales were held under the mortgage decree. Tlie 
decree-holder then applied under section 90 of the Transfer of 
Property Act for a decree that the balance of the debt might be 
reedvered from the defendants otherwise than out of the mortgaged 
property. This application wmsmet by objections that part of the 
mortgaged property was left unsohl, the objections of course refer- 
ring to the plots which I have just now referred to as having 
been found by the Collector to be unsaleable. The decree- 
holder answered the objections of the judgment-debtors by alleg- 
ing that all the propeity which was capable of being sold had 
been sold (see paragraph 1 of the decree-hold ePs petition dated 
11th February 1906 and filed on the 1st of April 1906). 
It has not been contended here that any of the property not sold 
W’as capable of being sold. But the respondents contend that 
whether it w^as saleable or not, the Court exeeiiting the decree wuis 
bound to put it up for sale, and that until that had been done, the 
decree-holder was not entitled to obtain an order under sec- 
tion 90. There is no doubt that a very strict interpretation was at 
one time given to section 90. In one case Muhammad AMxir v* 
Munshi Ram (1) a Bench of this Court held that where a mort- 
gagee had obtained a decree for the sale of the naortgaged proper- 
ty, and where a prior mortgagee had also obtained a decree for 
, ^gale of the same property, and in execution of the latter decree 
the property was sold, the second mortgagee was not eBtitled. to 
apply under section 90 even though the nett proceeds of the sale 
'of •the property were^ insufficient to satisfy the first mortgage* 
This ease is -distinguishable from the present case. There Intel 
:_beeh.no' sale^at all in execution of the decree obtained by the : 
' ’■ ■'^■■'^'“ifiowevery the ■principle'll 
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applicable to the present case, I do not feel bound to follow the 
decisioUj because I consider that there are authorities of at least 
equal authority^ in which a contrary view has been taken. The 
deereodiolder in this case clearly showed by the answer he put 
in to the jiidgment-'debtors^ objections that he abandoned all 
claim against the mortgaged property other than that pait of it 
which had been actually sold, and Mr. Gokul Prasad has set at 
rest any question upon this point by expressly abandoning in 
open Court on behalf of his client any claim against the mortgag- 
ed plots w’hich have not been sold. In the case of Bheo Prasad 
V. Behari Lai (1) it w’'as held that a decree under section 90 might 
be ha^j although the mortgagee had not included in his suit or 
caused to be’ sold the entire of the mortgaged property. It is said 
in the Judgment, at page 82 : — It seems to us that great hard- 
ship might be entailed on a mortgagee if he could not relinquish 
his claim to a part of the property purporting to be comprised in 
Ms icdortgage except on the penalty of losing his right under sec- 
tion 90, if he found that it was to his advantage to do so. For 
example, it might be that a portion of the property was heavily 
incumbei’od. It might also bo that the mortgagor's title to a 
portion of the property was in dispute. In either of these eases 
the result of endeavouring to sell property so incumbered or the 
portion the title to which was in dispute might entail heavy ex- 
, penses and protracted litigation.^^ These remarks appear to me to 
apply with equal force to the j)resent case. When the decree- 
holder found that a portion of the property was of a nature 
that cooild not be legally sold, I can see no reason why he 
should not abandon his claim against it, nor do I see any good 
reason or common sense in forcing the Collector to go through 
the farce of putting up to sale property which he and the decree- 
holder believed could not be legally sold. In the case of Ghafur 
Exi-san Khan v. Muhammad Kifayat-uUah Khan (2) it" was 
Jialcl,, following the case I have Just referred to, that where' a 
mortgagee obtained a decree for the sale of the entire mortgaged 
property, but on asking for an order, absolute.. relinquiahed his 
claim against a part of the mortgaged property, he, was entitled, 
when’ the proceeds of the property, sold, piwed insuiSIcient tp.^ 

(1) iwm) I. U 25 All., 7p. (2) (1005) I. U 26 
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satisfy the 'decree^ to obtain a decree under section S)0. In 
the case .of Ifatk v* Ghandu^Mal (1) it was held that 

where a decree and an order absolute for the sale of the entire of 
the mortgaged property had been passed^ but before sale a third 
person succeeded in establishing his title to half of the mortgaged 
property, the decree-holder was entitled to ah order under seciion 
90, although there had been no sale or attempt at sale of that 
part of the property to which the mortgagor's title had proved 
defective. There can be no doubt that if a mortgagee elicoses to 
abandon all claim against the mortgaged property^ he is enti-- 
tied, independently altogether of section 90 of the Traiisfei* of 
Property Act, to a personal decree. It seems only reasonable 
that, on bringing a mortgage suit, the plaintiff, before or after a 
decree for sale, should be allowed to abandon his claim against 
. a portion of the mortgaged property if he chooses to do so. The 
cases wdrioh I have cited seem to me to establish that on the true 
construction of the provisions of the Transfer of Property Act a 
mortgagee is entitled at any stage to abandon his claim against 
any portion of the mortgaged property and then obtain a decree 
under section 90 for any balance due after crediting the amount 
realized by sale of the property actually sold. I allow the 
appeal, set adde the orders of both the Courts belo^y, and remand 
the execution case to the Court of first instance through the low- 
er appellate Court with directions to readmit the same to the file 
of pending cases and proceed with it according to law. Costs 
will abide the result. 

Appeal decreed and came remanded^ 

. (i) h u K so All, w. 
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Me fore Sir Jalih Stanley ^ KnigM'^ CMefJiisHeByand Mr* JtisHdB 

SirMeorge "Knoss, : 

i':: BHOLA. ¥ATH.(Plaihti? ii. OHASI BAM Akb OTHEES'lBEiiKBAiirTs)*'* '. 
r.'S'iniu^ law-'-^J’omf MindU: ■ familg^Mimr-^Mighi of minor member ' of a joint 
faynily io site for partition^ 

Meld tliat; a minor member of a joint Hindu family may institute a su.it 
for and obtain partition of bis share in the joint family property if there exist ■ 
eiiYuimstanees such as in the interest of the minor render it advisable that his 
share should be set aside and secured for him. 

■: ' The' plaintiff in this ca«e: sued as a 'mioor under the guardian- ' ^ 

' ship of one Niadar Mai fo.r partition' of Ms share in, the prope'rty, 
of a joint family consisting of himself, his father 'Ghasi. Bam ■and: ,. ,: 
Ins imcle Moti Earn. He alleged that his father had admitted, :/ :' 
to a share io the property in suit the ' plain tiff ^s- cousin Malthan '^^' 
Lai, the son of a deceased uncle, Bam Prasad, who according to ' 
the plaintiff, had separated from the rest of the family long before 
the date of the suit and was not entitled to a share in the property. 
MaMian Lai aloB.e defended the suit, pleading that he was still 
joint with the other members of the family, and that the plaintiff 
; beiBg a , minor was not entitled, to sue'. The Court of first in-;: 
stance (Subordinate Judge of Aligarh) dismissed the suit, holding 
that the ' plaint! ff wa u.oder the particular circumstances of 
the case entitled to inuiitaln it. The plaintiff appealed to the 

Dr. Tej Bfikadur for the appellant. 

Babii Jogindro Nath Ohaudhri (for whom Babu Scdya Chan* 
dra Muherji)f for the respondents* 

Stahlet, 0. J. — This appeal arises out of a suit for partition^ 
instituted by a minor sob against Ms father. In the plaint the 
plaintiff by his guardian assigned his' reason for instituting the, 
suit in paragraphs 8 and 9. He alleges that the defendant Ghasi, 
Ra.Bij wrOBgfulfy) in collusion with Ms brother, caused the name 
of his nephew Mafehan Lai to be recorded in respect of one- third of 
the property in tlie village called Surajpur Shahbazpur, although , 
he had no title to or concern witli that property. In tho succekl- 
ing paragraphs ha states that Ghasi Ram was the lambardar of 
tho village wHchT have mentlouad^ and that he wrongfully mis- 
appropriates the income of that village. If this allegation he true, 

AppealKo.141 of 1905 fro«i « decree of Muhamma iM,:, 

Satordiiiat 0 Ju%e of Aligarh, daM the Sth of March 1905. ^ 
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it wouM seem certainly to be for the interests of the minor plain- 
2 tiff that the property should be partitioned and the interest of the 

plaintifi be thereby safeguarded. Tlie learned Subordinate J udge, 
AM. however, has dismissed the suit on the ground that no case of 
malversation was established. In the course of his Judgment he 
observes : — “ Under tlie Hindu law the minor son could only sue 
for partition on the ground of malversation. ” Then he quotes 
the following passage from Mr. Mayne 's work : — “ A suit could 
not be brought bj' or on behalf of a minor to enforce partition, 
unless on the ground of malversation, or some other eircnm- 
stances which make it for his interest that his share should be 
set aside and secured for him” — (Maync, section 400) ; and 
then the learned Subordinate Judge observes: — '•' Here in my 
opinion there was no case of malvei’sation. ” Whether the 
learned Subordinate Judge intended by this to convoy that no case 
of malversation had been alleged in the plaint we are unable to 
say. He evidently was of opinion that unless malversation was 
alleged and proved, the suit on behalf of a minor son for parti- 
tion could not be maintained. He has overlooked the other cir- 
cumstances which according to the autliorities will justify the 
institution of a partition suit by or on behalf of a minor. 1’iiese 
are such circumstances as in the interest of the minor render it 
' advisable that his share should be set aside and secured for him. 

, In other words, the question for the Court to delHriuine is 
whether or not it is shown to be for the 1 cnefit of the minor that 
a partition of the joint family proprty should ho efleittod. As 
this question does not appear to have lieen proprly considenaj 
. and the suit was dismis-sed on the sole ground that there was no 
,,, case of malversation, wo must allow this appeal. We set usido 
. the decree, and remand the ease under the provisimis of sri'ction 
; . '662 of the Code of Civil Procedure to the Court, helow, with 
. i directions that it be reinstated in the file of pending suits anrl ho 
'■ of on the merits, the important causHlewtion for the 

^Cfenrt 'being: 'Whether or not it is for the iutercsi of the iniiuir 
, -|»l^|i|f tfesit the family property should l)e partitioned, 
if hitherto will abide the event, . ' 

agre^, aod only wish tondd that '.if 'li^'.miitter , 
' ' ‘ ■ J: sbfflaidfoel bonnd, totwiHa 
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whether the Hindu law on the subject has been rightly appre- 
hended. So far as I know no text has yet been found which 
prohibits a demand for partition on the part of a minor, and it is 
upon this that the law at present proceeds. At the same time the 
idea of a minor in a Hindu joint family asserting a right to 
partition as against his fath.er is something so strange that, bat for 
the Courts having held as they have done, I should have ventured 
to question the decision. 

Appeal deffi'eed and came remanded, 

BEVISIONAL CRIMINAL. 


Before Mr* Justice ^anerji. 

EMPEROR SIJMBE CHxlKB* 

Act (Load) So- X of IBdl (N.-W, F,andOudh Water Worh$ Act) ^sections 
34, 40 and 41 — Const ructiGn of Btaiutes-^Omission to give notice of 
re^oceu^mtion of houses Water rate paid during period of non^occnpation. 
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Meld tliat the provisions of section 41 of the NortliAVesteru Provinces 
and Oudk Water Works Act, 1891, would not apply to the case of a person 
^ who had in fact regularly paid the water rat« due in respect of the house dTiring 
the period of its non-occupation. 

SuMBB Oh AND was convicted by a Bench of Magistrates of 
an offence under section 41 (3) of the North-Western Provinces 
and Oudh Water Works Act, 1891, in that he had omitted to 
give notice to the Municipal Board of the re-occupation of a 
house belonging to him which had been vacant, and was fined 
two rupees. Sumer Ohaud admitted not haying given notice, but 
pleaded that in fact the water rate had been paid for the whole 
time that the house w'as unoccupied. An appeal from this con- 
viction to the District Magistrate was dismissed, and Sumer 
Chand then applied to the High Court in revision, urging , , 
that as he had in fact paid all that was due fpr water rate 
in respect of the house in question he ought not to have been ; 

Mr. 0. Ross. Ahlonffos the applicant. - • , 

Tlie Assistant Governmeiit Advocate (Mr. F. K. Fofter)^ 

||:;i|rhhACrpwi>txxittiiB5ltax;3'jS3||Jii|||i||^^ 

X ''x„_ , ^ CriBiinal fievision No. 633 of 190 ^. ^ • ■ /. ' 
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BakeIiJL J*~TMs is, an, application for tlie revision of an 
order of a Bencli of Magistrates conyictiog the applicant under 
section 41, snb-section (S) of the Water Works Act, No. I of 
1891, and sentencing Mm to a fine* The application has been 
made on the ground that the order is not warranted by law. 

Section 41 , suMseotion (1) of the Act provides, among other 
things, that when any house which has been vacant is reoecii- 
pied, the owner shall, within fifteen days give notice thereof in 
:Writing ,tO; the Mam And by sab-section (3) any ■ 

bbperson; faiH the^notice is.:piiiiishable' with ' ine. The 

been convicted of 'having omitted^ to ■ give notice' of, ' 
as neqaired by the section. It, waS' 
alleged on his behalf that he had paid the rates for the period 
daring which the- house remained unoccupied, and it is contended 
that the section does not apply to such a person. 

Having regard to the scope and object of Chapter VII of the s 

Act, this contention is, in my opinion, w’‘ell founded. Section 40 « 

lays down the mode in which arrears of water rates are to be 
recovered. Section 41, sub-section (1), requires that ootice 
should be given of the erection of a new house or the rebuilding «« 
or enlargement of a bosue or of the reoccupation of a ■vacant 
house, and sub-section (3) lays down the penalty for omission to 
give such notice. The object of the section is clearl^y to ensure 
payment of water rate and to provide against evasion of payment. 

Section 41 should, I think, be read with section 84, tinder ’which 
a house w^bich has remained unoccupied for three consecutive 
months is exempt from liability to payment. It is in respect of 
such a house that section 41 requires that notice should be given of 
v;v 'reoceupatioB so that the ^at© payable in respect of it may be 
.. realMod. Where the rate has been paid and there has been no ' 

r' evasion of payment, the penalty imposed by the section cannot _ * 

;■/ be held, to have been incurred. The language of the section is no , , 
.doubt, somewhat wide, but in my judgment the section sboiild be 
; ' reasonably construed, and so constrain git T am unable to hold tiiat ' ! 

the^bonvictioB of the applicant is legal, if, as he alleges, he paid , y , 
^nd- there was no evasion of payment As the Couri \ 
convicted Abe .applicant did not determine whe^ther his . 
^;''aM%aMW'as-to;paj^ihan^ back the case to ■ 
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the Court of first instance with directions to find, after taking evi- 
dence, whether the rate for the period of the non-occupation of the 
house was paid by or on behalf of the applicant, and I order 
accordingly. When the finding has been certified to this Court 
the ease will be put up for hearing. 

Before, however, a return could be made to this remand the 
applicant died. The Court accordingly passed the following 
order ^ ^ ^ ^ 

Banerji, J. — Sumer Chand, the applicant in this case, died 
before a return could be made to the order of this Court dated 
the 21st of December 1906. The application for revision there- 
fore abates. It will be so recorded. 


Before Mr. Jmtiee 'Richards, 
EMPEROR V. BEBI # 


Aci'.Mo. XL'V of WMi ilndian Beml Code), section 22Z^Crimiml '£r 0 cedwr^ , 
Code, sectdon 5-1* — JSscaj^e from lawful custody — Chaulcidar, 

The police of an adjoining Native State arrested in British territory one 
Paran Singli suspected of having committed an olfence in the Native State, and 
made him over to one Debt, a ehaiikidar, from whose custody he escaped. 
Meld that neither the original arrest nor the subsequent custody by the chau* 
kidar were lawful, and therefore that the chauhidar could not properly be con- 
victed under section 223 of the India Penal Code. JBm^ress of India t. Kallu 
(.1), Kalai v, Kalu Qliowhidar (2) and Xmg-Em;peror v, Johri (3) referred to, 

Ojste Paran Bingh, a subject of a Native State bordering on 
British territory, was “ wanted ’’ by the police of his own State, 
They came into British territory in search of him and having 
arrested him there made him over to the custody of one Debi, a 
ehaukidiir. Prom this custody Paran Singh managed to e=-cape. 
The ehaukidar was tried for an offence under section 223 of the 
Indian Penal Code, convicted by the Joint Magistrate of Hamir- 
pur and sentenced to three months’ rigorous imprisonment. The 
Disti’iot Magistrate of Hamirpur, being of opinion that the cus- 
tody from which Paran Singh escaped was not a legal custody, 
referred the ease to the High Court under section 438 of the Coda 
of Criminal Procedure recommending the acquittal of Debi. i,:,; 




♦ Cnmi»al Reference No. 82 of 1307, - '• 
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The Grovernment Advocate (Mr. A. E. Ryves), for the Crown. 
Bichabrs, J.' — The facte out of which this reference arises 
are as follows r — The native police of Alipur, a Native State, 
suspecting oneParan Singh of theft, searched his house in British 
India, arrested him in British India, and handed him over to 
the custody of one Bebi, chaukidar of Gedo, a iplaee situated in 
British India, Dehi permitted Paran Singh to escape. He 
was thereupon charged under section 223 of the Indian Penal 
Code, that being a public servant he was bound as such public 
. servant to keep Paran Singh in confinement, Paran Singh being 
; a person charged with, or convicted of, an offence, or lawfully 
■ committed to custody. Now Paran Singh bad neither been 
charged with, nor convicted of any offence. The question is— 

: was he lawfully committed to custody? He had been arrested 
i ' by the Native State Police in British territory, and it is quite 
: ’ clear that they had no right to arrest him there. The Magistrate 
in his explanation says that the chaukidar Debi was a police 
officer, and under section 64, cl. (7), he was entitled to arrest 
Paran Singh without a warrant. In the case of Empress of 
India v. Kallu (1) the contrary was held. In Kalai v. Kalv> 
Cliowhidar (2) the Court, following the case I have just men- 
tioned, held that where a person had committed a theft and had 
been made over to the custody of a village chaukidar, the accused 
could not be convicted under section 225 of the Indian Penal 
Code, for rescuing the allied thief from lawful custody. The 
Court held that the chaukidar was not ‘‘ lawfully detaining ” the 
alleged thief. The same view was taken by this Court in the 
' case of King-Emperor v. Johri (3). I think the conviction 
ought to be set aside as suggested by the District Magistrate. I 
. ! accordingly set aside the order of the Magistrate dated 20th 
December 1906, acquit Debi of the offence with which he was 
; ehai^d, and direct his immediate release. His bail bond will 

,.;V , <l) (1880) I. L. b‘, 3 All , 60. tS) 1900) I. D, B., 27 Calc., 366. 

' (8)a901) l.L,B.,23All.,266. 
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Safore Sir John Stanley, "Znight, Chief Jttstiee, and Mr. Justice Sir WitUasn 

Surkift. 

THE MAHAEAJA OF JAIPUR (Uebetoant) v . LALJI SAHAI (PiAIIIIIBB) 

AND KISHORI AISTB 0T.HEE3 (BePE^TBANTS) ♦ 

Ct‘in^ ’PfnmdiiTQ Oode^ seatiosi 433 — Suit agaimt a ruling cldef-^Psirmission 
to sue, granted in altsenoc of maessary ea7iditi ins ^recedeui-^ Jurisdieiwn* 

A siiiu for rlie recovery of arrears of salary was brought in the Court of 
the Subordinate Judge of Agra against the M iharaja of Jaipur. The plaintiff 
obtained the consent of the Governor General In Council to the institution of 
the suit, granted ostensibly in accordance with the provisions of section 433 
of the Code of Civil Procedure ; but in fact pone of the conditions enumerated 
in clause (2) of the section existed. Held that the suit was not maintainable. 

This was a suit brought bj one Lalji Sahai against the 
Maharaji of Jaipur, and against tlie repre-sentativos of his lata 
agent Oaptain Man Singh, to recover arrears of pa)’* alleged to 
be due to him as his Highness* agent. The plaintiff in his plaint 
says that Captain Man Singh, who was the manager of the 
Maharaja, on the loth of January 1895, appointed him agent at 
a salary of lis. 1.30 per month to look after the legal work of the 
temple at Biridrahan which belongs to the appellant. His High- 
ness the Ma!»araja filed a defence to the suit, and amongst other 
pleas averred that the suit could not be brought against him ac- 
cording to law, and that the Government of India could not grant 
sanction under section 433 of the Code of Civil Procedure for the 
institution of b suit for money against his state. The defence 
of His Highness was struck out under section 136 of the Code 
on the ground that he had nofc complied with certain directions of 
the Court, and the suit was proceeded with eo? with the 

other dafendantr^ being exempted from liability to satisfy the ; 
plaintiff’s claim. From this decree the Maharaja .appealed,, 
and, amongst oi!ior ground’s, pleaded that ^Hhe sanction granted 
for the in'^titijfion of the suit was illegal, inasmuch as the'claim 
being for 'money i-n account of salary not, charged on immoy-' 
able' ’properly, did nol come within uhe category of suits for the;^ 
in.4itetion of which sanction, could Im granted under section 433' 


■ •First Apueiil STo, 43 of 1906, from a 4eerae of Ihlia Ra| Kath, PrawS,,: 
^ — ' " ■' I of Oispber |9« 


S«W|K»ate Judge of Agra, dated the 11th 
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Babu Jogiiidro Nath ChaudhH (for whom Babu Safya 
Chandra M^herji)^ for the appellant. 

The Hon’blo Pandit Sandar Lai and Lala Kedar Nath^ for 
the respondents, 

STANLEY; C.J., and BuBKiTr, J, — The plaintilf in. the suit 
out of w^bich this appeal has arisen sued the appellant; the 
Maharaja of Jaipur, as also the representatives of his late agent 
Captain Man Singh, to recover arrears of pay alleged to be due to 
him as His Highness^ agent. The plaintiff in his plaint says that 
Captain Man Singh, who was the manager of the Maharaja, on 
the 1 3th of January 1895 appointed him agent at a salary of 
Es,;lS0 per month to look after the legal work of the temple at 
Bindraban which belongs to the appellant. His Highness the 
Maharaja filed a defence to the suit, and amongst other pleas 
averred that the suit could not be brought against him according 
to law, and that the Government of India could not grant sanction 
under section 433 of the Code of Civil Procedure for the institution 
of a suit for money against his state. The defence of Sis 
Highness was struck out under feetioo 136 of the Code on the 
ground that he had not complied with certain directions of the 
Court; and the suit was proceeded with e<jd parte^ w illi the result 
that a decree was given against; His Higlmess alone, the other 
defendants being exempted from liability to satisfy the plain tiff 
claim. Prom this decree the present appeal has been preferred, 
and amongst other grouiuls the following has been pressed before 
us, namely, that the sanction granted for the institution of the 
suit \vas illegal, inasmuch as the claim being for money due on 
account of salary not charged on immovable property, did not 
come within the category of suits for the institution of which 
sanction could he granted under section 433 of the Code of Civil 
Prooadurad'’ It appeai's that sanction was granted on tlie 24th 
'■ of Deceml'icr 1903 in those terms : — ‘"'This is t » oortify that under 
the provisions of section 433 of the Code of (Ivi) Procedure, the 
^Gdyernor Generail in Council consents to a civil suit being insti- 
tuted in the Court of the Subordinate Judge of Agra against His 
Mahai^aja of Jaipur by Lalji Sahaifor the rddovery 
of pay alleged to be due to him as His Highness^’ : 

to bo signed by the Secretary' to the 



Government of India in the Foreign Department. It will be 
observed from this certificate that the consent was for the in- 
stitntion of a suit for the recovery of arrears of pay and for no 
other purpose. Section 433 of the Goie of Civil Procadurej under 
which this consent is expressed to have been given^ provides for 
the insuifciition of suits against Pxinces or Chiefs and other 
persons, and enables the G)veraor General in Council to consent 
to the institution of suit 5 against such persons, providing that 
such consent may be given with respect to a specified suit or to 
several specified suits, or with respsct to all suits of any specified 
class or cdasses, and may specify in thecase of any suit or class 
of suits the Court in which the Prince, Chief, Ambassador or 
Envoy may be sued. But there follows this important restric- 
tion, ^^the consent shall not be given unless the Prince, 
Chief, Ambassador or Envoy (a) has instituted a suit in the 
Court against; the person desiring to sue him, or (b) by himself or 
another trades within the local limits of the jurisdiction of the 
Court, or (c) is in possession of immovable property situate 
within those limits an I is t") be sued with reference to such pos- 
session or for money charged on that property.’^ As to (a), no 
suit such as is referred to in it has been instituted by the defend- 
ant appellant. As to (b)y there is no allegation in the plaint 
that the defendant appellant either himself or by another trades 
within the local limits of the jurisdiction of the Courts and to 
fcj, although the defendant appellant is in possession of immovable 
property situate within tlie limits of the jurisdiction of the Subor- 
dinate Judge of Agra, the suit is not with reference to such 
possession, or for money charged on the property , of which he is so 
in possession. He is simply suod in this case for arrears of pay 
said to be due to the plaintiff as his servant. ITnder these 
circumstances it is clear that the learned Subordinate Judge had 
no jurisdiction to entertain the suit, inasmuch as it waB. not one ' 
falling wdthin the purview of section 433 and could not be main- , 
tained by virtue of the consent given by, the Government of 
India. It is unnecessary for us to consider the other grounds; of , 

the Court below, and dismiss the suit as against the appellant. ^ 
:::irith::eosts:;:in:;both:', .Courts. 
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3efiiire Sir Jolm Stanley ^ Knight j Chief Jus C ice, Mr> Justice Banerji and Mr* 

Juttiee Sir William Burhitt* 

HASIB-UL-KISSA (PLAiisrTii'3?) ??. GHAPUK-ULLAH KHAN 
(Defekba^tt).’^ 

Act Uo, FJJo/lS70 {Court Fees Act), section 7, v. (h) and (dj and section 
2S^ Court fee^ Document received through mistahe, or inadvertence. 

Tlie plaintiff in a suit for pre-emption stated in his plaint — *‘The suit ia 
valued at Rs. 197-8-0, five times of Rs. 39-8-0, the amount of revenue of the 
property.’’' The property claimed was described as/‘ 41 bighas 10 biswas 5 bis- 
wansis paying a revenue of Rs. 39-8-0, entered as holding No. 2 in the khowat, 
out of a 3 biswa 10 hiswansi 18 kachwansi 9 nanwansi lotanwansi share, com- 
prising an area of 101 bighas, paying a revenue of Rs. 9o, situate in thok 
Deputy All Baza Khan, in village IJkarna,” The Munsarim of the Court in 
'■ which the pi lint was presented on the last day of limitation accepted this 
valuation and reported that the pliint was properly stamped. 

’ ^ JJeld that inasmuch as the plaintiff had not stated whether the revenue 
payable in respect of the share claimed had been separately assessed and record-^ ^ 

ed in the Collector’s register as such, it became the duty of the Munsarim to 
inquire whether it was separately assessed. The idaint bad been admitted 
through the mistake or inadvertence of the officer of the Court and the plain- 
tiff was entitled to the benefit of section 28 of the Court Foes Act, 1870. 

This was a suib for pre-emption of a sale of ;5amiiiclari pro-* 
perty which had taken place on the 18th of April 1904. The 
suit was instituted on the l8th of April 1905. In bis plaint the 
plaintiff stated ~^^The suit is valued at E.s. 197-8-0^ five times 
of Rs. 39-8-0; the amount of revenue of the property/^ and the 
property was described as bighas, 10 biswas, and 6 biswansis, 
paying a revenue of Rs. 89-8-0, entered as holding No. 2 in the 
khewat; out of a 3 biswa, 10 biswansi, 18 kachwansi, 9 nanwansi, 

16 tanwansi share, comprising an area of 101 bighas, paying a 
revenue of Rs. 95, situate in thok Deputy Ali Raza Khan, in 
village Okarna/^ The Munsarim reported that the Court and pro- 
cess fees were suflScient, but at the hearing an objection was 
- taken that the Court fee was insufficient inasmuch as it should 
' have been estimated under sub-division (d) and not under sub- 
division (&) of section 7, sub-section v, of the Court Fees Act, 

No. 303 of 1300, from a decree of Babu Khettar«Mohan | 

Judge of All ga^rh, (hied tho 30th of Jiuuafy 1900, . ^ ^ 

■ ISfaraJa, Muttsif of Koil, di-ted oF. 
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1870. The Court of first instance (Munsif of Koii) gave effect ^07 
to this objection and directed th.e deficiency to be made good 
by the 19th of August 1905, and it was^ deposited within the 
time allowed. The Munsif gave the plaintiff a decree for pre- 
emption. -Ihe defendant vendee appealed, upon tie ground 
inter alia, that the additional court ffn oad been paid m after 
the period of limitation for the suit hau expreJ, and diat tae 

suit was therefore time-barred. The lower api.-eilatc C^urt gave 

effect to this contention, allowed the appeal and dismissed the 
plaintiff’s suit. The pilaintiff appealed to the High Coun-. 

Mr. E. A. Howard, for the appellant. 

Maulvi AhduLMapd, Mr. B. E. OHonor and theHon»ble 

Pandit Bandar Lai, for the respondent. ^ 

Stanley, G.J., and Baneiui and Buiiicri’x, JJ.--rhis appeal 
arises out of a suit for pre-emption which was instituted on the 
18th of April 1905. The sale which is sought to be pre-empted 
took place on the 18th of April 1904, so that the plaintiff left it 
to the last day available to him for bringing the suit. The valua- 
tion for the purpose of court fee was estimated at five times e 
revenue, the pilaintiff being under the impression that the ease fell 
■ under sub-division {h) of sub-section v of section 7 of the Court 
Pees Act, Act No. VII of 1870. At the hearing an objection 
was taken as to the court fee and the Munsif determined this 
objection in favour of the objector, holding that there was a defi- 
ciency, as the court fees ought to have been estimated under sub- 
division (d) of the section to which we have referred and not 
under sub-division {h), namely, at the market value of tlie land. 

The deficiency was orderel to bo made good by the 19tli o 
August 1905/aiid this was clone and the ^ case disposed of on the 
merits. The Munsif gave the plaintiff a decree for pre-emption. 

Upon appeal the lower appellate Court held that, inasmuch as 
the deficiency in tlio court fee was made good after the period 
allowed by the law of limitation had expired, the suit was bar- 
red by limitation, and reversing the decision of the Court below 
dismissed the plaintiff’s chvim. The present uppeabwas there- 

' • Mr. Howard oh behalf of the appellant reiies upoh Ihe pro- 

■/ yisiohs of section 28 of the Court Pees Act. That section 
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that any docii'ment is through mistake or inadvertence receiv- 
ed, filed or used in any Court or office without being properly 
stamped, the. Presiding Judge * * . may, if he thinks fit, 

order that such document be stamped as he may direct, and on 
such document being stamped accordingly the same and every pro- 
ceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance.’^ It is admitted that if the mis- 
take in the matter of the court fee had been a mistake on the part 
of the officer of the Court, this section would apply. But it is 
contended on behalf of the respondents that the mistake in the 
matter of the court fee was a mistake of the plaintiff and not a 
mistake of any officer of the Court. The question therefore 
narrows itself down to this simple question, whether or not in 
this case the deficiency in the court fee was due to a mistake of 
the plaintiff ora mistake of the officer of the Court ? 

" We the following statements made with a 

view to the determination of the proper court fee, namely The 
, suit is valued atRs. 197-8-0, five times of Rs. 39-8-0, the amount 
of revenue of the proper ty,^^ and later on the property is described 
as ^^41 bighas 10 bis was and 5 biswansis, paying a revenue of 
Rs. 39-8-0, entered as holding No. 2 in the khewat out of a 3 bis- 
wa 10 biswansi IS kachwansi 9 naaw'ansi 15 tanwmnsi share, 
comprising an area of 101 bighas, paying a reveoue of Rs. 95, 
situate in tliok, et cetera/^ The Munsarim reported that the 
court and process fees wore sufficient. Now it appears to us that 
the fair inference from the language which we have quoted from 
the plaint is that the 41 bighas odd, the subject matter of the suit^ 
formed only part of the share comprising an area of 101 bighas 
which was asvsessed to revenue. The plaintiff does not state that 
the 41 bighas were separately assessed to revenue or recorded in 
the Collector’s register as such, lie merely states, as we infer^ 
that the fair proportion of the reveiuie payable by the larger area 
of lOL^^^^ would be Es. 89-8-0, and calculating five times this 
amount he assessed the value of the suit in accordance with the 

(b) of the section. If lia plainti ff had 
payable, in respect of the4I bighas'-had''- 
recorded :in,, the Colk 
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been in no default in the matter* but the plaintiff did not state 
so, and therefore it was the duty of the Munsarim to inquire 
whether or not the smaller area was separately assessed for reve- 
nue, We think, therefore, that the mistake or inadvertence in 
this ca=?e was that of the officer of the Court, and such being the 
case that the plaintiff is entitled to the Ijenefit of section 28 of 
the Act. We therefore allow the appeal, set aside the decree of the 
lower appellate Court, and, inasmuch as the appeal w’as decided 
upon a preliriiinary point and we have reversed the decision upon 
that point, we remand the appeal to the lower appellate Court 
with directions that it be re-eritei’ed in the file of pending 
appeals in its proper number and be decided on the merits. 
Costs here and hithertg will abide the event. 

Appeal deareed and cause remanded. 
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JBefore Sir John Stanley 3 Knight 3 Chief Justice, Mr, Justice Sir George Knox, 

Mr. Justice JBamrji, Mr, Justice Sir William Burhift, Mr. Justice ^ 
Ailman and Mr. Justice Michards, 

BAM SHANICAB LAL (DE3?EI^r>A^^T) GANESH PRASAD akb anothee 
(P lrAIKTIEFS) AND BALDEO .DAS AND OTHBBS (DbEBKDANTS},* 

Act No. IF of ISS2 (Transfer of Troyerty Act), Chapter IF yassim-^Mort* 
gage-^Morlgage of mortgagee right Might of sul-mortgagee to bring 
to sale the mortgagee rights of his mortgagor — Froyertyl* 

Meld by tlie Full Bcacli Stanley, C. J., and Kwox, BanebjX, Buekitt, 
Aikman, s,nd BroHAEDS, JJ., a sub-mortg;^gt>e of mortgugeo rights in 

immovable property is entitled to a decree for sale of the mortgagee righti» 
of his mortgagor. 

Ter Stanley, C.J. — In a properly constituted suit a puisne mortgagee 
01 * sub-mortgagee may have a sale of the interest mortgaged to them respec- 
tively, subject, in the case of a puisne mortgage, to the rights of a prior 
incumbrancer, and subject, in the case of a sub-mortgage, to the rights of to- , , 
demption of the original mortgagor. . 

Mata Kin Kasodhayi v, (1), eonsideved and dissented from.', 

Gamga Frasadr. Chvmd Lai (2) discussedanddistingui^hed, Maghunaih Prasad 
V, Jurawan Mai (3), Sirhodli Mai v. Maghiinaih Vrasad (4) ; Jmies V. Shlmirn* (5), 
Taylor v. Mussell (^dj^K^re Sargent (7), Masc v. Mage (S), Slader. Migg{9),; ; 

First Appeal No. 208 of 1904 from a decree of Babu Pramatha Hath 
Banerji, Subordinate Judge of Benares, dated the Sth of August 1904, 

(1) (1891) I. li. R., 13 All, 432, (S) (1835) 5 B.J., Ch., 90, , , ’’ 

(2) (1895) I. L. B., 18 All, 113.. . fO) h. 1892, A. 25o. ' 

(3) (1886) L L. II, 8 All, IDS, (7) (1874)' 17 Eq., 279, 

(4) 0885) I. L. B., 7 All, 568, ' , (8) (1829) 2 Simons, 471 j 29 H B.v 342. ,, 

' at page 574. ’ (9) (1843) 3 Hare, 35, 64 H. B., 204. 
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Jfn^^ JE[odso7i and Oofkt fact (l)t V‘erboaiashella K^ndianv, 

(2), Kmti Main v. Kutnl-ud^din Mahomed (3)» Bemi Madhiih Moha^atra v. 
Sourendra Molmn Tagore (4), Behendra Warain Moy v. Mamtarmi JSanerjee 
(o), Jaggeuear Butt v. BMihan Mohan Mitra (6), Muthu Yijia Maghu» 
natha Mamacliandra Vaeha Mahali Tlmrai v. Venhaiaahallam C7i>etti (7) and 
Maj Ooomary Bassee v. Breo Madlml j^undii (S) referred to. 

This was a suit for sale u,pon a uiortgao’e executed by Gaya 
Prasad and Musamoiat Jasoda K'uiiwar in favour of the prede- 
cessor in title of the pdaintiffs respondents. The mortgaged pro- 
perty oomprisedj in addition to certain iirimovable property, the 
mortgagee rights of the mortgagors in six mortgages held by 
' -them. Amongst the defences to the suit a plea was raised that 
a mortgage of mortgagee rights was invalid according tolaw^ and 
/ that no decree could be passed for the sale of mortgagee rights* 
The Cmrt of first instance decreed the plaintiffs’ claim^ and 
passed a decree for the sale^ inter alia^ of the mortgagees’ rights 
' mort^^ to,, the plaintiffs. The defendant Ram Shankar Lai 
appealed to the High Court and again raised the question 
whether a decree odd legally be passed for the sale of mortgagee 
rights* The appeal came before a Bench consisting of Banerji 
and Aikman, JJ., on whoso recommendation the following ques- 
tion wxis referred for decisioo to a Full Bench of the whole 
Court : — ^Fhethor a sub-mortgagee of mortgagee rights in 
immovable property is entitled to a decree for sale of the mortg- 
agee rights of his mortgagor in enforcement of his mortgage? ’’ 
Babii Settya Ghandra Miihergi Jogindro Nath 

Ohaudhri and Munshi Giilmri Lai), for the appellant^ sub- 
mitted that a sub -mortgagee was not entitled to get a decree for 
the sale of the mortgagee rights of his mortgagor and that his 
only remedy was to g-t a simple decree for money. The leading 
authority for this p -opo-itmii was the ease of Ganga Prasad v, 
Ohunni Lai r9), which had beau uniformly followed since its 

V;ease';dliel''sEb'*morlgagee^^ 

, sale of the morrgagecl property it5elf^ that is^ the estate of the 

h tiBSI) J.,L. B., 4 213. (&) (1906) L L. B., 33 Gnlc., 425, 

. , n L, E„ 22 Calc., 33. (7) (1890) I, L. E , 20 Mad., 85. ^ ‘ ' 

’ Xv h.;B„ 23 Calc., 795, (8) (1897; 1 0, W*. K., 453, 
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Court to have granted him a decree for the sale of the mortgagee 
rights of Ms mortgagor if this Court had thought proper to do so« 
The dietiioi that the sole right of a sub-mortgagee was to get a 
decree foe money was not obiter, but directly necessary for the 
decision arrived at. The position taken up in this case was 
the direct and necessary result of the definition of ^ property ^ in 
chapter IV of the Transfer of Property Act, 1882, as explained 
in the case of 3Iata Din Kasodhan v* Kazim Hussain (1). 
The definition of ^ property ’ given by Edge, OX, was that it 
meant the actual physical object itself and not merely rights 
therein. This defioition was not accepted by Mahmood, J., but 
had the concurrence of Straight, Tyrrell and Knox, JJ., and the 
decree in appeal in thafft case was one passed by Burkitt, X, when 
District Judge of Gorakhpur. Edge, C.J., had examined in his 
judgment all the sections in chapter IV of the Transfer of Pro- 
perty Act which bore on the subject, and he came to the conclu- 
sion that ^ property ^ did not mean an interest merely in property, 
and that view had prevailed in this Court for over sixteen years. 
No doubt there might be a valid mortgage of mortgagee rights, but 
the question was what were the remedies of the sub-mortgagee? 
He might get, and could only get, a decree for money, but in 
execution of this decree he could bring to sale the mortgagee 
rights of his mortgagor just as he could bring to sale any other item 
of property belonging to his judgment-debtor. Ha could not, 
however, get a decree for sale under section 88 of the Transfer of 
Property Act. The reasons given for the decision of the Pull 
Bench in Mata Din Kasodhan^s case were exhaustive. Other 
cases in this Court which supported the contention that a sub« 
mortgagee could not get a decree for sale of mortgagee rights 
were Misri Lai v. Abdul Aziz Khan (2), Ranh Subhag Misr y. 
Kw Singh (3), and Ram Jatan Rai v. Ramkit Singh (i). This 
view was also supported by Padgaya bin Nagaya v. Ba§i Baba^- 
ji Moholhar (5). The Madras High Court in MuthuVijia 
Raghunatha v. Y enhataohallam Chetti (6) dissented from the 
view taken in Qanga Prasad r. Ohunni Laly but what was held 

(1) .1891) I. L. R., AIL, 432. ' (S) (1906) 27 AU.,-' 472. 

(2) (1901) L Ii. R„ 21 AIL, 63 j (4) (1906)1. Ii. B., 27 AIL, 611. ' 

. (1902) 1, K R., 22 AIL, 216. (6) (1896) I. B., 20 Bom., m. ; 

— . , . ' (6) (1896J I. U B., 20 MaA, 86, ‘ ■ , . , / , 
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there was that a sub-mortgagee could not get a decree for sale of 
■ the mortgaged property unless he made the original mortgagors 
parties to his suit. The Madras Court has not laid down that 
there could be a decree for sale of the mortgagee rights. This 
view was consistent with the law in England on the subject. 
The decree which a sub-mortgagee gets there is described in 
Fisher on Mortgages, 6th edition, para. 1495. The view taken in 
Mata Bin Kasodhan’s case has been held to be good law for a 
long period and should not lightly be departed from. 

The Hon’ble Pandit Sundar Lai (with whom Mr. Mukam~ 
mad dshaq Khan and Babu Durga Charan Banerji), for the 
respondents : — 

The question in this ease is whether at the suit of a sub-mort- 
gagee the mortgagee rights of his mortgagor can be sold. Look- 
ing at the question from the point of view of principle only it 
'presjents no difficulty. The difficulty, however, is oreatbd by the 
ruling of this Court in the case of Mata Din Kasodhan v. Kazim 
Emain. It has been decided in that case that ‘ property ’ in 
chapter IV of the Transfer of Property Act, 1882, means ‘ tangible 
property ’ as distinguished from mere rights in property, and that 
under a decree under section 8 of that Act it is only such ‘ tangi- 
ble property ’ which can be sold. On the principle of the decision 
in that case it has been held that no decree can be made for the 
sale of mortgagee rights, although in the earlier case of Raghunatli 
Prasad v. Jwrawan Mai (1) it was held by a Full Bench of 
this Court that such a decree could be made. The question is which 
of these two Fall Bench nilings lays down a correct rule of 
law ? . / . . \ ~ 

Analyzing the reasoning of the decision in the case of Mata 
Din it seems to be based on five grounds — (1) on the construction ; 
of the words “ specide immovable prope.”ty ” in section 58 of 
Act ^0 IV of 1882, (2) on infe’-encas drawn from section 60, 

. on sections 86 to 93, (4) on sections 74 and 76, and (5) on the 
^^n«tructi)n placed on section 86. 

1 ‘^jaling with each ground separately, it is submitted that the 
fails to give effect to the definition of the term im- 
1% -ptO]^rty in section 3 of the General Clauses Aot, by 
fs^h^Idib^ mean ‘tod benefits to 

‘ ‘ ' ' ' , '(li ' (1886) L R., 8 AD., 105.‘ ^ ' ' ' , , ■ 
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arise out of laud, aud tHugs attached to the earth or permaueutty, ^ 
fastened to the earth.” lu the absence of anything in the context 
to the contrary^ this term must be held to have been used in t le S 

sense defined in this Act. if the term ‘ immovable property was ^ 

intended to be used in a narrower sense, some express rule ot law ^ 
indicating such intention would have found place in the Transfer 
of Property Act. The only limitation imposed on that term is to 
be found in section 3, by which the term ‘ immovable property’ is 
said » not to include standing timber, growing crops or grass.” 
Under section 6 of the Act “ property of any kind may be trans- 
ferred ” and the Act contemplates not only transfers of the tan- 
gible property itself, but of rights in the said proprty which Ml 
short of full proprietary rights. In the chapter on mortgages it- 
self we find indications of it. Thus sections 65 {d) and (e), sec- 
tion 71 and section- 72 (e) of the Act deal with cases of mortgages 
of lease-hold rights. According to Lord Langdale, “property is 
the most comprehensive of all terms which can he used, inasmuch 
as it is indicative and descriptive of every possible interest which 
the party can have. Jones y. Skinner {!).” The use of the term 
‘ specific ’ before the words ‘ immovable property ’ in section 68 
means only this that the property mortgaged must be specified, 
and does not Hmit the ordinary connotation of the term ‘ immov- 
able property The true interpretation of section 68 read with the 
General Clauses Act does not sustain the conclusion arrived at in 
Mata Din’s case. - 

Section 60 of the Act directs that in a suit for redemption the 
Court may direct the mortgagee “ to retransfer the mortgaged 
property ” to the mortgagor. It has been said that this section 
contemplates the retransfer of the entire tangible property ; but if 
the term ‘ mortgaged property,’ on a true interpretation of section ' ' 
58 includes interests of any kind which may be the subject of a 
mOTto-age, tliis conclusion obviously fails, , Similar inferences 

liliaiivn^'&oin' thelanguage of :-seo^^ 
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principles of fc&e law of mortgage laid down in the Act, The pro- 
visions in section 86; or 89 or 92 of the Act requiring transfer of th e 
property to the mortgagor do not therefore sustain the inference 
drawn from them. Where there are successive mortgages on the 
same property, the mortgagor may redeem any one of them at his 
choice — Taj jo Bibi v* Bhagwan Prasad (1). 

Section 93 enacts that i£ in such a case the mortgagor ulti- 
mately fails to redeem, the mortgagee may obtain an order for 
sale of the property. If the term ^ property ^ in section 93 
means tangible property only, a mortgagor may sue upon his 
. puisne mortgage to redeem, and, on his failing to pay the amount 
of the mortgage money, the mortgagee may sell the whole property, 

. though it is subject to a prior mortgage, and the proceeds of the 
sale will be applied to the satisfaction of the puisne mortgage, 
the balance being payable to the plaintiff. This would defeat 
the prior mortgage. 

■ Sections 74 and 76 recognize the rights of a puisne mortgagee 
to redeem a prior mortgage and thus to step into the shoes of the 
prior mortgagee ; but this is not exhaustive of the rights of the 
puisne mortgagee, as was held in Mata Dinh case. This is 
one of his rights, and he may in addition exercise the right to sell 
or foreclose the property mortgaged to him. 

The last section upon which a great deal of the judgment of 
the Full fBench turns is section 85. Under that section it is 
said that a prior mortgagee is a person having an interest in the 
property comprised in a mortgage, and must be joined as a 
party to the suit, and it is said that it was perfectly unnecessary 
to make a prior mortgagee party to a suit of a puisne mortgage 
unless it be to redeem him, and therefore the redemption of a 
prior mortgage is a condition precedent to sale on a puisne mort* 
gage. Under the law as it prevails in England and as it was 
understood in this country prior to the ruling in Mata 

a-prior mortgagee was not a necessary party lo a suit on the 
I ’^^s^uent mortgage unless it was sought to redeem Mm or to 
^^||iB,,aiiy„^dedaration in respect of his rights as a prior mort*- : 

3rd ed., 681, 684 j Fisher on 


AIXAHABAB SEBIES; 


m 


VOB. XXIX ] 

mortgages^ 5tli ed.^ 669 ; DanielFs Chancery Practice^ paragraph 
186; Coote on Mortgages^ VoL 1^ p. 741 ; Jones on Mortgages* 
p. 641 ; Raghwmth Prasad v, Jihmwan Bai (1), 

Section 86 does not make any change in the law* In the suit 
of the second mortgagee the property comprised in the mortgage 
is the rights which his mortgagor mortgaged to the puisne mort- 
gagee^ and in such rights the original mortgagor is not a person 
haying any interest. This is the yiew taken in the Calcutta 
and Madras High Courts — Muthu Vijia v. VenhatacJiallam 
Chetti {2)f Kanti Mam y, Kutub-ud-din Mahomed (3), Beni 
Madlmb Mohapatra v. Sourendra Mohnn Tagore (4), Dehen- 
dr a Narain Roy v. Bamtaran BoMerjee (5)^ Raj Goomary 
Dassee v. Preo Madhub Nnndy (6); Sv/rji Ram v. Barhamdeo 
(7), Baij Nath y* Mahomed Ibrahim {8), Ear Parshad v. 
Dal Mardan (9) and Jaggeswar Butt v. Bhuban Mohan 
Mitra{10). 

Section 96 of the Transfer of Property Act contemplates the 
sale of property subject to a prior mortgage, and section 97 also 
deals with the same case, No sufficient reason is given to explain 
or waive the efiect of these" sections in Mata Din^s case. The 
only Court in which the ruling in Mata Din^s case is accepted 
in some of its features is the Bombay High Court, cf Sorabji y. 
Ratonji (11) and Keshav Ram v. Ranchhod (12), 

The right of a sub-mortgagee to sell is recognised in Muthu 
Vijia y. Venkatachallam (2). See also the form of decree 
in the ease of a sub-mortgage as given in Fisher on Mortgages, 
919, paragraph 1945 ; Seton on Decrees, 5th ed,, p. 1730 ; Ghose 
on Mortgages, p. 700 ; Bobbins on Mortgages, p. 999, and Coote 
■oA:Mor'tgages,' -pi;: 1018. 

There is nothing in section 68 of the Transfer of Property 
Act to bar a mortgagee from mortgaging his rights as such mort- 
gagee to a third party. The mortgagor himself mortgaged the 
property in the first mortgage made by him, and his equity , of 

(1) (1886) I L. E., 8 AH., 100. (7) (1905) 1. Cal., L. 3., 674. , . ! i 

(2) (1896) I. L. E., 20 Mad., 36. (8) (1906) 2 Cal., h. J„ 674. , ! 

(3) (1894) I. L. E, 22 Calc., 83. (9) (1906) L L.E., 82 Calc., 891. 

(4) (1896) I. h. E., 23 Calc,, 790. (10) (1906) I. L. B,, 83 Calc,, 425. 

(6) (1908) I, L. B., 80 Calc., 699. (11) (1898) I. Ii, E., 27 Bom., 701. . 

(6} (1897) 1. C. W. N., 463. (12) (190^ 1, E. B.,.ao Bom., 168. r f 
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redemption in the second or third mortgage made by hiro^ and if 
' snch mortgage is permissible^ it would be a denial of Jnstioe to 
permit such a mortgage but to give no decree for sale when the 
mortgagee sues for it. 

If chapter IV of the Transfer of Property Act deals only with 
cases of mortgages of property, in the sense in which that term 
is defined in Mata Din^s case, there is no statute law dealing 
with mortgages of lesser rights in such property, and the general 
law which prevailed before the Transfer of Property Act came 
into force, under which such mortgages were permissible, has not 
been abrogated; and if the narrower construction placed on the 
term immovable property’ be correct, a decree for sale of mort- 
gage rights must, it is submitted, still be given to a sub-mort- 
gagee. The earlier Full Bench ruling in Maghunath Prasad 
V* Jv*rawa% Bai (1) lajs down the correct rule of law, 

Munshi Qulzari Laly in reply, called attention to the definition 
of ^immovable property’ in the General Clauses Act, which 
includes benefits to arise out of land but not ^ interests in land.’ 
The term ^ immovable property ’ or ^ property ’ in the Transfer of 
Property Act would not therefore include mere interests in such 
property unless specifically mentioned. Thus the words ^ property 
comprised in the mortgage ’ in section 86 of the Act would 
mean the property, certain interests in which form the subject of 
mortgage. The Full Bench case of Mata Din Kasodhan v. 
Kazim Ensain therefore rightly holds that all parsons who 
have any interest in the property, and not only those who have 
a right in the particular interest mortgaged are necessary part- 
ies to a suit upon a mortgage under chapter IV of the Transfer 
of Property Act. 

STAlffLEr, 0. J.— The question before us was referred to a 
Full Bench on the, ground of its importance, and is -whether a 
^ isub-mortgagee of mortgagee rights is entitled to a decree for sale 
' those rights, I understand this to be whether, when a mort- : 
_ha$\ sub-mortgaged Ms interest in the property mortgaged 

sub-mortgagee is entitled to sell 
sub-mortgagor without implead- 
-foreclosing i his equity of redemption j- 
8 AU., m. • - • 
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whether io fact the interest in the property mortgaged which has 
passed to the sub-mortgagee can be sold, leaving the equity of 
redemption outstanding in the mortgagor. 

Before I deal with this question it may be well to ascertain 
what is the nature of a mortgage and sub-mortgage as usually met 
with in these Provinces. We rarely come across a mortgage in 
the English form, namely, a mortgage by way of couveyanoe of 
his land by the mortgagor to the mortgagee with a proviso that 
on repayment of the sum advanced by the mortgagee on a cer- 
tain day, the mortgagee shall re-convey the estate* In a sub- 
mortgage of such a mortgage according to the English form, the 
security comprises the personal covenant of the sub-mortgagor 
to pay the sum advanced to him by his sub-mortgagee and also a 
transfer of the originul mortgage debt and mortgaged property 
with the benefit of all powers and remedies contained in the ori- 
ginal mortgage, to secure repayment of the mortgage debt. Ac- 
cording to the practice in these Provinces a mortgagor does not in 
terms convey to the mortgagee the mortgaged property, but 
merely hypothecates the property as security for the money 
advanced to him. The transaction takes the form of an hypothe- 
cation or pledge merely of the property. So in the case of a sub- 
mortgage, the sub-mortgagor merely hypothecates his interest in 
the property mortgaged to him as security for the repayment of 
an advance made to him by the sub-mortgagee. ^ 

If the rule laid down by the majority of the Pull Bench of 
this Court in the ease of Mata Din Kasodkan v. Kazim ^ 
Hmain (1) is accepted, it appears to me that the question before 
us must be answered in the negative, for it seems to follow as a 
logical consequence of that decision that the rights of a sub-mort- 
gagee cannot be sold by the Court separately and apart from the 
interest in the land of the original mortgagor. Under ordinary 
circumstances, and notwithstanding the fact that this decision 
has not been accepted by the other High Courts, I should be dis- 
posed, on the well recognised and convenient rule stare decisis, 

. to accept and follow it* But we are confronted by an earlier 

I' i,.'-;- / Pull Bench decision which is wholly-itsconsistent with it'S that 
is the case of Baghunath Prasad v. Jwawan Bai In 
f ; . ■ (1) (1S91) I, L. B., 3.3 ML, m (2) (1386) I. h, B., 8 Ml., m 'i' 
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1907 view o£ this coafliet of authority it becomes our duty to consider 
— — and determine which of these two authorities eommends itself to 

Shafkab us as correct. . 

In Mata Bin Easoclhan^s case, Edge, CJ., and Straight, 
Tyrrell and Knox, JJ., Mahmood, J., dissenting, held that the 
term ^ propertj’'^ as used in the Transfer of Property Act meant 
Btmilcy.OJ* actual immovable property mortgaged, and not merely 

particular rights and interests in such property as distinguished 
and separated from the actual immovable property itself^^ and 
that consequently a subsequent mortgagee could not bring to sale 
under his mortgage-deed the property mortgaged to him with- 
out first redeeming prior mortgages. As I understand the deci- 
sion, the majority of the Court held that a sale under the Act 
can only be of the land itself, including all rights and interests 
of as well prior as of puisne incumbrancers, and that all parties 
having anj^ estate or interest in the land sought to be sold must 
be impleaded, so that their estates and interests may be trans- 
ferred to or may pass to a purchaser. 

If full eSect is given to tins decision it seems to follow that a 
sub-mortgagee cannot have a sale under the Act of his interest 
in the property sub-mortgaged to him subject to the rights of. the 
original mortgagor, that is, to his equity of redemption. In the 
earlier case, which came before Petheram, C.J-, and Straight, 
Oldfield, Brodhurst and Tyrrell, JJ., the appeal was from a deci- 
sion of Oldfield, J., from whom Mahmood, J., had dissented, and 
, arose out of a suit brought by a puisne mortgagee to enforce the 
payment of his debt by sale of the mortgaged property, Old- 
field, J., had held that the prior mortgage not having been 
extinguished afforded a defence against the claim, whilst Mah- 
mood, J., was of opinion that a puisne incumbrancer is not 
prevented by the mere fact of the existence of a prior mortgage 
from oiiforciiig his security, so long as such enforcement does not 
clash with the rights secured by the prior mortgage (I.L.R, 7 
AIL, 568). In his judgment Mahmood, J., observed:— It 
seems to me that, notwithstanding the mortgage, the mortgagor 
or the holder of the equity of redemption can alienate his rights 
' by ’'private sale, and it follows that he can do so by hypothecation* 
■'j \ Such sale, or. hypothecation would, of course, be subject to the 
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prior mortgage and could in no manner disturb the priority of 
lien possessed by the prior incumbrancer, or militate against his - 
interests, So long as there can be no conflict between the rights 
created by the prior and the puisne incumbrances, it appeal’s to 
me that property subject to two or more incumbrances can be 
sold in enforcement of any one of them, and the purchaser in 
such sale would acquire such right as the position of the incum- ‘ 
brance with reference to the rule of priority could couvey” 
(page 674 of the Report). The Court unanimously upheld the 
view of Mahmood, J., and confirmed the decree of the Munsif, 
with a slight modification whereby it was provided that “ the 
interest of the plaintifi as second mortgagee only” should be sold. 
In his judgment in Maia Din Kasodkan^s case, Edg§!, C. J ., 
points out that in the earlier case the mortgage was usufructuary, 
and that “ if it enured with all its benefits to the defendants, 

f. . 

was one which the plaintiff when he brought his suit was not 
entitled to redeem,” and he observes, at p. 447, as follows 
“ It does not appear whether the fact that the mortgage was an 
usufructuary mortgage with possession distinguished, in the 
opinion of the Full Bench, that case from one in which the pribr 
incumbrance was a simple mortgage ripe for redemption,” He 
then says “ Indeed it seems to me very doubtful ’whether the 
case was argued at all before the Full Bench, it having been 
assumed that the difference of opinion between Oldfield, J,, and 
Mahmood, J., had arisen from some misapprehension as to the 
facts of the case.” Mr. Justice Straight, who was a party to both 
appeals, nowhere in his judgment in Mata Din Kasodhan’f 
case alludes to the earlier authority. It seems to me unlikely 
that the learned Chief Justice and Judges decided a question, 
as to which two of their colleagues were in conflict, without full 
knowledge of the facts aud after careful consideration. 

In the view which I take it is immaterial whether the prior 
incumbrance be an usufructuary or a simple mortgage. In 
either case a sale at the instance of a puisne mortgagee would be 
subject and without prejudice to the rights of the prior incum- 
brancer. , 

The question before ns largely turns on the meaning of the 
eptn ‘ mortgaged property^ as used in the Transfer of Pyoperty 

' m ' ... .. 
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Act. Does the -word ^ propertj^^ as used in that Act mean the 
actual physical objects alone, or does it embrace rights and inter- 
ests existing in or derived out of the actual physical object? 
The word ^ property^ is nowhere defined in the Act. It is a 
word of ver}- comprehensive meaning. liord Langdale, M. E., 
described it as being ‘Hhe most comprehensive of all terms which 
can be used, iiiasmiich as it is indicative and descriptive of every 
possible interest which a party can have ’^ — {Jones v. Skinner 

(1) . In the General Clauses Acts, I of 1868 and X of 1897, 

^ immovable property ^ is defined as including ^ benefits arising 
out of land’ et cetera., It will be therefore necessary carefully 
to consider the Transfer of Property Act so as to discover 
whether its language justifies the restrictive inteipretation placed 
upon the word ^property’ by the learned Chief Justice in 
Mata Din Kasodhan^s case. 

Before I come to this it may be well to see wdrat the practice 
in England is as regards the sale by the Courts of the interest 
of puisne and derivative incumbrancers. It will not be disputed 
that every person entitled to a mortgage, or charge upon 
property, may transfer the benefit of his security either absolutely 
or by w’ay of sub-mortgage or sub-charge. In Taylor v. Russell 

(2) Lord Herseheli says : — It is admitted that a mortgagee 
may create such estates as he pleases. He may convey by w’'ay of 
sub- mortgage to whom and in as many parcels as he pleases’’ — 
(see also observations of Jessel, M. E., in Re Sargent (3)* In 
Rose V. Page (4) it was held that a second mortgagee may file a 
bill of foreclosure against the mortgagor and third mortgagee 
without making the first mortgagee a party. The objection in 
that case of the defendants that the first mortgagee was not a 
party w^as overruled. 

, Again in the case of Slade y Rigg (5), in which it was held 
that the mortgagee of a reversionary interest in stock in the pub- 
lic funds, with a power of sale, may bring his bill for foreclosure, 
and is entitled to a decree in the common form for an account 
and in default of payment for foreclosure, Wigram, V^O., in his 
juclgmeiit observes _ as follows The only (jiie^tlon then is 

_ , fl) ’ (1835). 5 li. CL, .90, (3) (1876) 17 Itu, 279. 

, - , (^|‘1892, A m. ■ ' (4) {1829} 2 Simons, 471 1 29 li il, 143, - 

- ■ ' (5) (ia4a)';'3 H are,' 35^ 04 E., '204 
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whether the cxrcamstanee that the interest of the mortgagee^ from 
the nature of the propert}^^ can only be equitable, excludes Mm 
from the right to the decree of foreclosure which he seeks. This 
question is answered by the eases which affirm the title of a 
second mortgagee to foreclo >:e the mortgagor, although he does not 
redeem the first mortgagee, or take any steps to get in the legal 
estate. These cases decide, therefore, that the mQrtgagee of an 
equitable interest in the property is entitled to foreclose the equity 
of redemption, leaving the legal title in a third party, I am of 
opinion that the plaintiff in this case is entitled in like manner to 
a decree for foreclosure of the mortgaged property in the ordinary 
form/^ The authors of DanielPs Chancery Practice on this sub- 
ject say: — A second incumbrancer cannot redeem a prior 
incumbrance without bringing the mortgagor, as well as the prior 
incumbrancer, before the Court, but he may, if be please, foreclose 
the mortgagor and the third mortgagee without bringing the first 
mortgagee before the Court, because by so doing he merely puts 
himself in the place of the mortgagor and subsequent mortgagee 
and leaves tbe first mortgagee in the situation in which he stood 
before} and if in such case he makes the prior mortgagee a party, 
he must offer to redeem him” (VoL I, 6th edition, p, 217). Like- 
wise in Fisher on mortgages, we find at p. 816, paragraph 1693, 
6th Edition, the following: — ^^The second or other puisne incum- 
brancers may foreclose those subsequent, without joining those 
prior to themselves } for the latter can suffer no damage.” Also 
in Coote on Mortgages we find this passage:— The mortgagor 
need not be a party in a foreclosure suit between the mortgagee 
and his derivative or sub-mortgagee,”— (Coote, Vol, II, 7th Edi- 
tion, p. 1028). So in the Treatise on Mortgage by Ashhurner, 
w© find, at page 528, the following passage: — ^^A mortgagee 
foreclosing must foreclose the ultimate equity of redemption; but 
a puisne mortgagee who brings an action to foreclose subsequent 
mortgagees and the mortgagor is not obliged at the same time to 
redeem prior mortgagees. Hence prior incumbrancers are not, 
but all subsequent inoumbrancers are, necessary, parties to a fore- 
closure action,” . ^ 

The framers of the Transfer of Property ^ Act ’had no doubt' 
before them the provisions of the English Conveyancing and 
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Law of Property Act, 1881, in which the powers of » mortgagee 
are deBned. Section 19 of that Act enumerates the powers inci- 
dent to the estate or interest of a mortgagee, and, amongst others a 
when the mortgage money has become due to sell or to 
•son in selling the mortgaged property, 

What 
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power 

concur with any other per 

or any part thereof, either subject to prior charges or not- ^ 
is meant in this section by Hhe mortgaged property^ is to^be 
found in section 21, which provides that a mortgagee exercising 
the power of sale conferred by this Act shall have power bj deed 
sold for such estate and interest therein 
) free from all estates, interests 
which the mortgage has priority but subject to all 
and rights which have priority to the mortgage, et 
hese provisions it is clear that in England a mort- 
1 interest in property as distinguished from the 
This section closely corresponds with section 69 

held: 

[-ppeal, that an eijuitable mort- 
of sale conferred 
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conferred by this Act shall have power by deed 

to convey the property i 

as is the subject of the mortgage 
and rights to ' 
estates, interests 
cetera. Under! 
gagee can sell ai 

property itself. — - 

of the Transfer of Property Act, to which I shall presently 
refer. In In re Eodson and Howe^a Contract (1) it was L-II 
by North, J., and affirmed on a; 
gagee by deed who sells in exercise of the power 
by the* Conveyancing Act, 1881, cannot convey the legal estate 
vested in the mortgagor. North, J., observes in his judg- 
ment;— What is subject to the mortgage is the equitable 
estate and interest vested in the mortgagee. He can convey all 
he has ♦ but he cannot convey the legal estate.’^ The Lords 
Justices Cotton, Lindley, and Bowen affirmed this decision 
(35 Ch. 1)., 668). From these authorities I gather that in 
England it is not incumbent on a puisne mortgagee or sub* 
mortgagee, if he seeks to realize his security, to implead the 
prior incumbrancer or mortgagor respectively, but he may 
have a sale of his mortgagee rights. . No doubt in the case of a 
derivative mortgage, that is, a sub^mortgage, it is usual to 
implead the original mortgagor and to foreclose the original 
mortgagor as well as the sub-mortgagor. The ordinary decree 
in such a case directs an account to be taken of what is due to 
•r'^the/'- next what is due, to the sub- 
’ ;,tod'.further directs that upo%. payment of ,th6datfcei* 

U B., m CL. D., 66a _ , ^ 
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amottnti to the sub-mortgagee not exceeding the amount due to the 
original mortgagee and of the residue, if any, of what is due to ^ Ram 
the original mortgagee, both of them shall re-convey. In de- ' 

fault of payment the original mortgagor is foreclosed and the 
sub-mortgagee is ordered to re-convey the property to the original 
mortgagee on payment by the latter of what is dtie on foot of Stanley, C,J. 
the sub-mortgage, and in defoult of payment the original mortga- 
gee 18 foreclosed. The ordinary form of decree in England is to 
be found in Seton on Decrees, 5th Edition, p* 1730. This is 
iindoubtedly a eonvenient form of decree, and I think that the 
practice of impleading the mortgagor as well as the siib-xn''»rtgagor 
may with advantage be followed. But the question before us is 
whether or not it is absolutely necessary that both these parties 
should be impleaded. According to the authors of Seton on De- 
crees the derivative mortgagee may foreclose the original mort- 
gagee without making the original mortgagor a party (see Note, 
page 1733). The authors of DanielFs Chancery Practice also 
recognize the right of a sub-mortgagee to foreclose his mortgagor 
without making the original mortgagor a party (see 6th Edition, 

Vol. II, page 1337). Now the remedy by foreclosure or sale, 

I may observe, stands on the same foGting* Under section 67 of 
the Transfer of Property Act the mortgagee, at any time after 
the mortgage money has become payable and before decree for 
redemption has been made, has a right to obtain from the Court 
an order for foreclosure or of sale. 

I now turn to the sections of the Transfer of Property Act 
'which seem to me to throw some light upon the question before us. 

Section 68 defines a mortgage as ^Hhe transfer of an interest 
in specific immovable property for the purpose of securing the 
payment of money, et cetera. Not merely, therefore, may speci- 
fic immovable property be transferred by way of mortgage, but 
an interest therein may also be the subject of mortgage. ^Mort- 
gagecl property ^ may be not merely ’^actual immovable property^ 
but ^ an interest ^ in such property. 

Section 60 provid es that on red eruption the mortgagee is either 
to re-transfer the ^ mortgaged property ^ to the mortgagor, orto , /■ - 

execute an aeknowdedgment in writi ng as therein specified. . Now. :£■ 

'a mortgagee cannot 're-convey a larger interest than he has gol? 
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Therefore if the mortgage be a puisne mortgage, the mortgagee 
oan only re-convey the property subject to the prior mortgage. 
He cannot re-convey the actual imnrovabie property. 

Nest, section 66 provides that in the absence of a contract to 
the contrary the mortgagor shall bo deemed to contract with 
the mortgagee inter alia (a) “ that the interest which the 
mortgagor professes to transfer to the mortgagee subsists and that 
the mortgagor has power to transfer the same; where the 
mortgaged property is a lease for a term of years, that the rent 
payableunder the lease, the conditions, et cetera, have been paid, 
performed,” et cetera, and (c) “where the mortgage is a seconder 
subsequent incumbrance on the property, that the mortgagor will 
pay the interest from time to time acerning due on each prior 
incumbrance,” et cetera. This section recognizes the validity of 
a mortgage of an interest in land, including a lease-hold interest. 
A lessee is not owner of the laud itself, but is merely entitled to 
a right to use and enjoy the land for a limited time, or in perpe- 
tuity. In England the interest of a lessee is a chattel interest; it 
is personal and not real estate at all. It is much the same in 
India; a lease-hold interest is not so much immovable property 
as a right to enjoy immovable property. It is an interest in 
immovable property. In the Transfer of Property Act a lease is 
defined ‘as a transfer of a right to enjoy’ immovable property 
(section 106). 

The use in section 65 of the words ‘ the interest which the 
mortgagor professes to transfer’ and ‘ where the mortgaged pro- 
perty is a lease,’ seems to me to indicate that the powers con- 
ferred by the Act are not confined merely to the actual physical 
object but embrace any rights or interests subsisting therein which 
are the subject of a mortgage. 

In section. 69, to which I have already referred, which treats 
of the power conferred by a mortgage deed to sell property with- 
out the intervention of the Court, provision is made for the appli- 
cation of the money arising from the sale. It declares that the 
money which .is received by the mortgagee, arising from the sale, 
after discharge of prior inoumbrances, if any, to which the sale is 
hot made .subject, ■■ m after payment into Court under section 57 
' ofa 'S'fihi'lc moet'uny prior incumbranoC; shall in the absence 
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gage in section 96 as mere words of description. I must con- 
fess that I do not clearly understand the meaning of this last ob- 
servation. It appears^to me that in the heaiHng as well as in the 
body of the section itself the Legislature has with sufficient clear- 
ness intimated its meanings 

From the foregoing sections it seems to me apparent that 
where the words ^ the mortgaged property ^ are used throoglioat 
chapter IVj they mean the interest in specific immovable 
property which the mortgagor professes to transfer^ whatever 
that interest may be. 

But reliance has been placed on the part of the respondents 
on section 85, It provides that subject to the provisions of the 
Code of Civil Procedure^ section 437^ all persons having an 
interest in the property comprised in a mortgage must be joined 
:m parties to any suit under this chapter relating to such mortgage | 
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of a contract to the contrary be held/^ et cetera. This implies 
that a sale out of Court at all events can be made subject to prior 
incumbrances. 

Section 86> which deals with foreclosure and sale, provides in 
the case of payment of the mortgage debt, for the transfer of 
the property to the mortgagor free from all incumbrances created 
by the plaintiff or any person claiming under him, or when the 
plaintiff claims by derived title, by those under whom he claims.^^ 
The wmrds ^derived title ^ would apply to a sub-mortgage, wdiich 
is a derivative mortgage, and seem to manifest that where a sub- 
mortgagee is plaintiff in a foreclosure suit the transfer to be 
made to the siib-morfgagor on payment is only of the interest 
which has been mortgaged, that is, the sub-mortgagee rights. 
Section 96 is an important section. It is introduced by the 
heading — ^^Sale of [property subject to prior mortgage — and pro- 
vides that ^4f any property, the sale of w-hich is directed under 
Chapter IV, is subject to a prior mortgage, the Court may, with 
the consent of the prior mortgagee, order that the property be 
sold free from the same/^ et cetera. This section indirectly 
recognizes the right of a puisne mortgagee to sell the mortgaged 
property subject to prior iDCiimbrances. The learned Chief Jus- 
tice Sir John Edge says of this section that it/^ is not happily 
worded^^ and thrt he regards the words subject to a prior mort- 
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provided that the plsdutifi has notice of such interest,” It is 
contended that the section renders it imperative that all persona 
who have a prior interest in specific immovable property , a 
derivative or puisne mortgage of which is sought to be enforced, 
must be joined as parties to a suit for sale, and that the intention 
of the Legislature was that the actual physical object, that is the 
land itself, and that alone, can be the subject of a sale. I am 
unable to yield to this contention. Certainly inthe caseof a 
lease-hold 'interest, the right to enjoy the land, subject to the 
provisions of the lease, only can be sold, and generally such a 
construction of the Act appears to me to be wholly inconsistent 
with the whole tenor of chapter IV, as indicated by the sections 
to which I have already referred. If all persons having an 
interest inthe land itself must be impleaded in a suit for sale 
by a mortgagee of a lease-hold interest, the lessor would be 
a necessary party ; and if the absolute estate in the land, and not 
merelv the lease-hold interest, must he sold, then either a sale 
cannot be had or a lessor is left at the mercy of his lessee and 
may have his estate taken from him at the instance of a 
mortgagee from his lessee. This surely cannot have been 
intended. And if it be not so, and only the leasehold interest 
can be sold at the suit of a mortgagee of that interest, then, 
as the lease merely gives a right to enjoy the property for a 
certain time or in perpetuity, the land itself cannot be sold at 
the instance of such mortgagee. It seems to me that the words 
'property comprised in a mortgage,’ as used in section 85, were 
probably intended to denote no more than the estate or interes 
which is the subject of any particular mortgage, that is, it the 
mortgage be a-mortgage of the absolute estate in the land, then the 
land itself, if it be a puisne mortgage, then the interest in the land 
of the mortgagor, that is, the equity of redemption. This would 
give the words the same meaning as the words 'the mortgaged pro- 
perty’' as used in section 25 of the English Conveyancing Act 
of 1881. In the case of a sub-mortgage, as distinguished from 
a puisne mortgage, it would, no doubt, be desirable that the mort- 
gagor should be joined as a party to a suit for sale at the instance 
of ■ ft . sub-mortgagee. But in this case it will be observed that the 
|K^06t whioh ¥ sub-JDortgaged is the same interest as that whioh 
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is the siibieet of the morte:agc. 


secordiuE* 


the English practice. 


the case of a sub-mortgage 
,the mortgagor assigns the 


mortgage debt and conveys the laud which is the subject of Ms 
mortgage to his sub-mortgagee and in a suit by the sub- 
oiortgagee for foreclosarc or sale, the mortgagor is uBuallj 
impleaded^ but^ as 1 have already pointed out, this is not nocessary. 
If this be not necessai’y in tho case of a suit by a sub-mortgagee, 
it is difficult to see why a paisno inoitgageo should uct be 
permitterl to enforce his security by a transfer of the interest 
which has been hypotheciited in bis favour, that is, bj 
selling the land subject to prior incumbrances. Such a sale 
can in no way piejiidice the rights of tho prior mortgagees. 
Whether a lirtt mortgagee is a person liaving an interest 
in the equity of redemptioii, which alone can be tho subject of a 
subsequent mortgage within the meaning of section 85, is 1 
think open to question. He holds under a paramount title and 
Cannot be prejudiced by a tale of the equity of redemption. Bui 
assuming that he is such a peisoii and that ho should be joined 
as a party to a suit to enforce a second mortgage, it by no means 
follows that a sale cannot be ordered without redeeming him, 
I do not propose to refer to the earlier cases upon this subject 
with one exception. They are dealt \Yith at length in the judg- 
ments in Ilaia Din Kasodhan^s case. , 

The one exception is the case of Vencatachelki Ktmdian v, 
Dcmjawdien {1) which was decided before the Transfer of Pro- 
perty Act was passed. Turner, C. Ji, in the course of his judgment 
in that case thus stated the law upon this sub je(3t : — When a 
second mortgage is created im favour of a person who is not the 
holder of a first mortgage, the second mortgagee is entitled to 
pay off the first mortgage, or to sell the estate subject to the first 
charge. On the same ground of regard for the interests of all 
parties that dictates the preservation of tho right created by the 
first charge, I an unable to see v/hy the acquisitioa by the first 
mortgagee of the right remaining in the owmer deprives the se-* 
eond mortgagee of his right to enforce his charge by a sale of the 
property subject to the rights of the first mortgagee. If tho first 
mortgagee had not acquired the rights remaining in the ownery 
■' ; \ / (i) (1861) I. h. B. ^ ^ 
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it is unquestionable that tbe second mortgagee would have been 
entitled to call for a sale of tbe property subject to tbe rights 
of tbe prior incumbrancer. His right should not be defeated b\ 
a transaction to which he is no party. If it had been considered 
an objection to the preservation of bis right that tbe first mort- 
gagee might subsequently have applied to tbe Court to order a 
safe (and I do not think it is, for tbe purchaser under the second 
mortgage might redeem the first mortgage and prevent a sale) 
then°a°sale should have been ordered of the property to discharge 
both mortgages, and the proceeds should have been applied to 
their satisfaction in order of priority; but I believe the course 
which would have best fulfilled the contracts and secured the 
rights of the parties would have been to allow a sale subject to the 
first incumbrance.’' I am not aware that disapproval of this 
enunciation of the law has ever been expressed except in Mata 
Din Kasodlmn's case. I now come to several recent authorities 
which support the view which I entertain. 

In the case of Kanii Ram v. Kuiuh-ud-din Mahomed (1) it 
hAbl f-.hal; immovable property,’ as used in section 58 of the 
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his mortgage subject to the rights of the first mortgagee even after 
the property had been sold in execution of a decree obtained by the 
first mortgagee in a suit to which the piiisne mortgagee was not a 
party. In Jaggeswar Z^uttw Bhibha% Ram- 

pini and Mookerjeoj JJ.^ held that the term ^property comprised 
in a mortgage/ as used in section 85 of the Transfer of Property 
Act, means not the physical object but the interest therein which 
the mortgagor is competent to transfer by way of mortgage at 
the date of the transaction^ 

In the Madras Hi^h Cotirt the same view was taken in ihifZm 
Vijia liagimatha v. VenhUachallam Ghetti (2), Subrahmania 
Ayyar and Davies, JJ., held that a sub-mortgagee is entitled to a 
decree for sale of the original mortgagor's interest in cases and in 
circumstances which would have entitled the original mortgagee 
on the date of the sub-mortgage to claim such relief. In that ease 
the learned Judges expressed disapproval of the definition of the 
term ^property/ as used in the Transfer of Property Act, accepted 
]>y the majority of the Full Bench in the ease of Mttta Bin Kaso-^ 
dhan v. Eazim Hmcdn. 

In the ease of Raj Goomary Dassee v. Preo Madlmh Ni^ndy 
(3)j Jenkins, J. (now Chief Justice of the Bombay High Court), 
sitting on the original side of the Calcutta High Court, held that 
in a suit by a puisne mortgagee on his mortgage a prior mortgagee 
was not a necessary paity, but is a proper party if the puisne 
mortgagee ofier to redeem his mortgage. 

I am not aware of any case in any of the High Courts other 
than this Court, in which the question which is now before us has 
been considered and been answered in the negative. I do not 
pause to consider the convenience or inconvenience likely to 
result whatever be the view which we adopt. This matter is 
fully discussed in the judgments in Mata Din Ka^^odhan^ s case 
and appears to me to be rather a matter for the Legislature 
than for us, but I am not prepared to admit that the result 
upholding the view which I entertain would be to multiply or 
increase litigation. Upon the whole I feel constrained, by the 
language of the Transfer of Property Act, to hold that in a 

(i) (1006) I. L. 33 Culc.. 425. (2) (1800) L L. E., 20 Mad., 35. 
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properly constituted suit a puisne mortgagee or sub-mortgagee 
may have a sale of the interest mortgaged or sub-mortgaged to 
t hem respectively, subject in the ease of a puisne mortgage to 
the rights of a prior incnmbrancer ■ and subject ia the^ case 
of a sub-mortgage to tlie rights of redemption of the orignal 

mortgagor. _ _ 

For these reasons I would answer the question submitted tons 

in the affirmative. 

Kkox, J. — The question referred is“ whether a sub-mortgagee 
of mortgagee rights in immovable property can get a decree loi 
sale of the mortgaged property, i.e., of the mortgagee rights of 
his mortgagor in enforcement of his mortgage.’’ I am now 
prepared to answer this question in the affirmative, and I no not 
know that I can add much that is of profit after the very exhaus- 
tive Judgment of the Hou’ble the Chief Justice. But as one of the 
Judges who took part iu the Judgment of Mata Din Kasodhan v. 
Kazim Emain (1) it is incumbcut upon me to state briefly why 
the view which then commended itself to me no longer commends 
itself. I was then oppressed v.itli the feeling that it was neces- 
sary and that the Legislature had Intended iu enacting section 85 
of the Act to “ bring together into one suit, ” specially when that 
suit was for sale of the mortgaged property, all existing incum- 
brances on the physical property whole and undivided, and did 
not attach suffieenb weight to the words ‘ comprised in a mortgage’ 
which occur in section* 85 of the Act. Comparing with greater 
care than I then did the several sections in which the word 
‘ property ’ occurs in the Act, espeoiaily sections 68, 8G, 87 and 
88, and more especially saelion 6 and the following sections in 
chapter II of the Act, I am now prepared to hold that the 
words 'the property comprised in a mortgage,’ used in section 85, 
relate only to that or those interest or interests which has or 
have been the subject of mortgage in the particular suit, 
whatever the nature of those interests may be, whether proprie- 
tary rights or only a certain right or interest in tiie property 
known as the equity of redemption, and so forth. The language 
, U^ed.'in:sectipu 9‘6 of the Act seems to admit only of this interpre- 
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Taking tkis view of the word ^ property as used in Chapter 
IV; I wish to express roy fall coocurrenee in .the. answer proposed 
by the learned the Chief: Justice and in the reasons, .as, stated,, bj ;,'- 
himh 

",..,,, BaneejI; J.~Tlie ,. question , referred to,- the Full, Benclv'is 
whether a sub-mortgagee of mortgagee rights in immovable 
property is entitled to a decree for the sale of the mortgagee 
rights of' his mortgegor in enforcement ■ of his mortgage.^-^ I ' : 
should Iiavo had no difuenlly in answering the question had it 
not been for the priiiciple laid down by the majority of the Full 
Bench in the case of Mata Bin Kasodhan v, Kazim Ilmain 
(1) on the basis of which Ganga Prasad v. Ghunni Lai (2) 
and other subsequent eases w^ere decided. The particular question 
before as did not arise and was not decided in the case of MoM 
Din Kasodhan v* Kazirn Ilusam. Unless; therefore^ w^e ap- 
prove of the rule laid clown in that case I see no reason why we 
should apply tliat ruling to any question which was not directly 
in issue and was not actually determined in that ease. The point 
for determination in that case was whether a subsequent mort- 
gagee could bring to sale the property mortgaged to him with- 
out redeeming the prior mortgage; and that is the question which 
was decided by the Full Bench. The ruling in that case there- 
fore does not preclude us from considering and determining 
the question referred to us. We are of course bound to pay to 
the reasoning by which the decision in that case was arrived at 
the respect which pronouncements by eminent Judges deserve, 
although that reasoning has not; it may be obser%md, met with 
the approval of the High Courts of Calcutta and Madras. 

The decidon of the question before us depends; it seems to me, 
on the meaning to be placed on the words ^ mortgaged property ^ 
in section 67 of the Transfer of Property Act (No. IV of 1882). 
By that section in the absence of a contract to the contrary the 
mortgagee has at any time after the mortgage money has become 
payable to Iiim, and before a decree has , been made for the re- 
demption of the mortgaged property, or the mortgage money has 
been paid or deposited a right tO' obtain from the Court an 
order ^ ^ that the property be sold. So that every mortgagee 

‘ (1) {1S9.1) 1. n. E., IB All., 432. f2) (1895) d. U B,, 18 AIU^ |1?4 
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hensive raeaning and is indicative and descriptive of every posi- 
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who holds a simple mortgage is entitled to obtain a 
sale of the mortgaged propertj^ In the ease ol 
the property mortgaged to the sub-mortgagee is not the 
but the mortgagee’s interest which the sub-mortgagor holds 
in that land. It is this interest which is the mortgaged 
property. Unless, therefore, we ean hold that nothing short 
of an actual physical object can form the subject of a mortgage, 
a sub-mortgagee would under the provisions of section 67 be 
entitled to sue for and obtain a decree for the sale of the property 
mortgaged to him, namely, the mortgagee rights of the mortgagor* 
It was no doubt held by the majority of the Court in. Mata 
Din V, Kazim the term ^ property’ as used in 

chapter IV of Act IV of 1882, means an actual physical object 
and does not include mere rights relating to physical objects.” But 
with great deference I am unable to assent to that view. It is 
opposed to the definition of a mortgage as contained in section 68, 
Under that section, a mortgage is the transfer of an interest in 
specific immovable property,” and is in fact a pledge of property 
for the repayment of a debt. As the learned Chief Justice has 
pointed out in his elaborate and exhaustive judgment, which I have 
had the ad vantage of perusing, the word ^property ’ has a compre- 


ble interest which a party can have” Langdale^lsl, E., in 
Jones V. Skinner (1)], and there is no reason to assume that the 
word has been used in the Transfer of Property Act in a restricted 
sense. On the contrary, it is manifest from the provisions of sec- 
tions 65, 71, 74, 75 and 96 that it has not been so used, and that 
any interest in immovable property, and not the physical object 
itself only, ean be mortgaged. Sections 65 and 71 sho\v that the 
mortgaged property may be a lease for a term of years. From 
sections 74 and 76 it appears that there may be a second or other 
subsequent mortgage, which in reality is not a mortgage of the 
physical object itself but of the interest in it which remained in the 
mortgagor after he had made a prior mortgage, that is, of his 
right of redeeming the prior mortgage. And section 96 shows 
that property may be sold under the Act subject to a prior mort- 
/ '‘gagev’./'ITte'^poiht' has been so fully -dealt with by the learned 
'{m5>SL. J. Clu^84at p.90. 
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CMef Justice that I deem it xmueeessary to dwell on it further. 
A sub-mortgage is a well known form of transfer both under the 
EuglisI] law and in this countiy. Tii England where there is a 
sub-mortgage the security will comprise, first, the personal coven- 
ant of the su1>-niortgagor ; secondly, the transfer of the original 
mortgage debt and mortgaged property, subject to redemption ,* ^ ^ 
thirdly, a power of sale enabling the sub-mortgagee to dispose of 
the original mortgage debt and security — (Robbins’ Law of 
Mortgages, Vol. II, p, SoO). In this country, except in the case 
of an English mortgage, a sale can only be effected through the 
intervention of a Court. So that, unless there is anything in the 
Transfer of Property Act to the contrary, a sub-mortgagee is enti- 
tled to ask for and obtain, a sale of the original mortgage debt 
and security. I can find iiotliing in the Transfer of Property A ct 
wliich forbids a sub-mortgage. In tlie case of a sub-mortgage the 
property which is the subject of the mortgage is the interest of the 
sub-mortgagor as the original mortgagee. And as it is this interest 
which is the mortgaged property, the sub-mortgagee is entitled 
under section GT of the Act to an order for the sale of such interest. 
Any other view would place a sub-mortgagee in the same position 
as the holder of a simple money debt, and the pledge made in his 
favour would be no security at all. A consideration of the pro- 
visions of sections So, 86, 87, 88, and 89, does not in my judgment 
lead to a different result. Section 86, nnd the subsequent 
sections refer to the ^ mortgaged property ^ which in the case of a 
sub-mortgage is the mortgagee interest of the sub- mortgagor. 
Section 86 only requires that all persons haying an interest in the 
property comprised in the mortgage of wdiose .interest the mortgagee 
has notice should be joined as parties to a suit upon the mortgage. 
The property comprised in a sub- mortgagee’s mortgage being the 
mortgagee rights of his mortgagor, only those persons are neces- 
sary parties to the sub-mortgagee’s suit who have an interest in 
those rights. Even the original mortgagor is not a necessary 
party to such a suit. It is only in cases in which he is liable to 
be foreclosed of his right of redemption and the derivative mort- 
gagee seeks to foreclose him that he should be made a party. Simi- 
larly in the case of a puisne mortgage a prior mortgagee is not a 
peeessary unless' the puisne mortgagee seeks-, t.o^-redeep' 
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Mm ia the exercise of his powers under seetiou 74 or section 91 
or desires that) nhO’ property should be sold free from the prior 
mortgage with t^he prior mortgagee’s coiiseiit under section 96. 
This appears to be the rule not only in the CWrts in England^ 
but also ill the Courts in -America (see Jonas on Mortgages^ 
Vol II, para. 1689), and in my jiiclgment the Transfer of 
Propei’ty Act does not lay down a diileront rule, It seems to 
me that what 'Section 86 requires is that all persons . should... 
be joined as parties w'hose rights ino-y be aiected by the decree 
in the suit. A prior mortgagee in the case of a suit for sale 
by a subsequent mortgagee or the original mortgagor in fete 
case of a similar suit by a sub- mortgagee, cannot be prejudiced 
by the decree in the suit and is not therefore a necessary party. 
Section 85 was undoubtedly enacted with a view to prevent 
multiplicity of suits, but that object will not, as it seems to 
me, be defeated by holding that interests in iminovable property 
wdiich full short of the complete ownership of the property itself 
can be mortgaged and can be sold at the instance ol the mort- 
gagee. Such iaterests may be ol considerable value, and I see 
no reason to assume that the Legislature inenactiog the Transfer 
of Property Act intended that they cannot be regaixled as property 
and cannot be the subject of a mortgage. If such interests 
can be mortgaged, — and there cannot be uny doubt that they can 
be mortgaged, — those interests are mortgaged property within 
the meaning' of section 67? and arc under that section liable to 
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in enforcement of the mortgage.” That is the only question ■wo 
have to consider. I do not desire to travel beyond it. 

Having had an opportunity of perusing the judgment of the 
learned Chief Justice on the question referred to us, I fully con- 
cur in it and for the reasons by which it is supported. The rule 
laid down in Mata Din Kasodhan v. Kasim Husain (1) cannot 
in my opinion be supported. I therefore answer the question 
in the affirmative. 

I w'ould add that as no question touching section So of the 
Transfer of Property Act has been referred to us, I refrain from 
expressing any opinion as to the meaning or effect of that section. 

Aikman, J. — Gaya Prasad and Musammat Jasoda Kunwar 
executed a mortgage-deed in favour of the predecessor in title of 
the plaintiffs respondents as security for money lent. By 
this deed certain immovable properties were mortgaged as 
security for the loans. As additional security the mortgagors 
further mortgaged their mortgagee right in six mortgages held 
by them. 

The plaintiffs sue to recover their money by sale of the mort- 
gaged property. Amongst the defences raised to the suit 
there was a plea that a mortgage of mortgagee rights is invalid 
according to law and that no decree can be passed for the sale of 
mortgagee rights. The lower Court gave the plaintiffs a decree 
for sale of the immovable property mortgaged to them, and also 
for sale of the mortgagee rights referred to above. Against 
that decree the defendant has appealed to this Court. 

The fourth plea in the memorandum of appeal is that no 
decree could be legally passed for the sale of the mortgagee rights. 
The learned counsel for the appellant in supporting this plea 
relied on a case of this Court — Ganga Prasad v. Ohurmi Lai (2). 
That was a case in which a sub-mortgagee had got a decree for 
the sale, not of his mortgagor’s rights, hut for the sale of the pro- 
perty mortgaged to the plaintiff’s mortgagor by the original mort- 
gagor. The learned Judges who decided that case held that 
the sub-mortgagee was not entitled to such a decree, which was in 
fact a decree for the sale of the property which had not been mort- 
gaged to him, although a different oonelnsion was arrived at in 
(1) <1891) I. li R. 13 All., 432. (2) (1895) I, L. ,18 All, 313, , ' y 
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the case reported at page 36, 1. L. JR., 20 Mad. I entirely con- 
cur in the view taken by this Court, and I agree in the opinion 
expressed in the case reported in I, L. R., 20 Bom., 549, that 
there is no privity between the sub-mortgagee and the original 
mortgagor. But the learned Judges who decided the case of 
Ganga Prasad v. Ghv/nni Lai went further than was necessary 
for the decision of the question before them, and stated broad- 
ly that the sole right "which the plaintiff had as sub-mortgagee 
was to get a decree for money against his mortgagor. This 
dictum, which has been followed in subsequent cases, though 
sometimes with considerable hesitation, undoubtedly supports the 
plea taken in the memorandum of appeal, and if it is right, the 
decree of the Court below, so far as it directs the sale of the mort- 
gagee rights must be set aside. In consequence of the doubts 
entertained by the Bench before whom the present appeal was 
argued as to the correctness of the proposition of law laid down 
in the case cited above, the question has been referred to the 
Full Bench as to whether a sub-mortgagee is or is not entitled in 
enforcement of his mortgage to a decree for the sale of the mort- 
gagee rights of his mortgagor. 

The learned Judges who decided the case of Ganga Prasad v. 
Churmi Lai do not go so far as to say that a sub-mortgage is 
invalid or illegal. But the effect of their dictum, if it is a correct 
proposition of law, is to render sub-mortgages abortive and utterly 
valueless as securities. 

This is to my mind a very startling result. The right of a 
mortgagee to pledge or hypothecate his mortgagee rights was 
recognized by Roman Law. See Sandar’s Justinian, 2nd edition, 
page 216. * 

A sub-mortgage, or, as it is sometimes called, derivative mort- 
gage, is recognized as valid security in English Law. Coote in 
his well-known work on Mortgages says, at p. 8S7 of his 7th 
edition : — A mortgagee may assign the mortgage debt by way of 
absolute transfer or by way of sub-mortgage,” and at p. 849 he 
says ; — “ When there is a sub-mortgage, the security comprises a 
power of sale enabling the sub-mortgagee to dispose of the 
original mortgage debt and security. ” This view is fully sup- 
ported by the eases cited. 
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Sub“mortgag6s are also recognized in America, see section 139 
of Jones on Mortgages, 6tli edition, where it is said ; — There 
may be a mortgage of a mortgage. One may mortgage an 
interest in real estate which he himself holds in morfcgage.^^ 

I have not been able to discover any reported ease of the 
Calcutta High Court in which the question of a sub-mortgage has 
been considered. Bat the validity of a sub mortgage and the 
right of a sub»mortgagee to enforce Ms security have been recog- 
nized by the High Courts of Bombay and Madras and by the 
Chief Court of the Punjab. 

In Mata Din Kasodhan y. Kazim Husain (1 ), Mahmood, J., 
says (at page 480): — I am wholly unaware of any authority in 
the Indian Law of Mortgages as it stood before the Transfer of 
Property Act (lY of 1882) or as it now stands since the enforce- 
ment of that enactment to justify the view that a sub- 

mortgage is prohibited by law.’' I can find nothing in the Trans- 
fer of Property Act which would render a sub-mortgage invalid, 
or prevent its enforcement as a lawful contract. 

For the above reasons I am of opinion, with all deference to 
the learned Judges who decided the case of Oanga Prasad v. 
Ghunni Lai, that their dictum to the effect that the only right 
which a sub-mortgagee has is to get a decree for money is not a 
correct proposition of law. 

But it is contended by the learned counsel for the appellant 
that the dictum in Oanga Prasad v. Ghunni Lai is a logical 
consequence of what was held by the majority of the Pull Bench 
ill the ease of Mata Din Kasodhan^ and the force of this conten- 
tion must be admitted. I am very unwilling to disturb the author- 
ity of a case which, though it has been dissented from by the Cal- 
cutta and Madras High Courts, has been looked on as settled law 
in these Provinces since 1891, and which has undoubtedly had a 
salutary effect on the multiplication of suits on mortgages, which as 
Straight, J., observes in his judgment in that case,^^ had become a 
perfect pest to the Courts which had to administer .the law.’’ But 
if the views expressed by the majority lead, as I think they do, to 
the startling conclusion that any one who lends money on the hy- 
pothecation of mox*tgagee rights gets no security whatever, it 
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1007 becomes necessary to consider whether those views are a correct 

— ■ exposition of the law* With all deference to the learned Judges 

Shanicab wlio expressed those views^ T am forced to hold that they are 

,,, „,BOt» , ,, 

Ganush jt ^yas held by the majority of the Full Bench that the word 

^ < property,’ as used in Chapter IV of the Transfer of Property Act, 

Aikmm.J. actual physical object, and does not include mere rights 

relating to physical objects ; that the only thing which can he sold 
under a mortgage decree is specific immovable property, and that 
that cannot be sold subject to a prior mortgage. In my opinion 
this does not orrectly express the intention of the Legislature. 
Prom section 65 {d) of the Act it is clear that the Legislature re- 
cognized the mortgage of a lease as a valid contract. Bat if it 
is a valid contract, how is it to be given effect to unless the 
; sale of the lease-hold can be enforced under the mortgage? 

In the Transfer of Property Aet the Legislature has divided 
the Act into sets of sections with headings prefixed. These 
headings may be regarded as preambles to those sets of sections 
and may therefore he legitimately consulted for the purpose of 
ascertainiug the meaning of the Statute — vide Maxwell on the 
Interpretation of Statutes, 4th edition, p. 75. One set of sections 
in chapter IV of the Act is headed Sale of Property subject to 
prior mortgage.” If it was the intention of the Legislature that 
property should not be sold subject to a prior mortgage, then, as 
observed by Edge, C.J., at p. 4:^7 of the judgment in Mata Din 
Kasodhan’s ease, the following section is “ not happily worded.” 
If such was the intention of the Legislature they might have 
made their intention clear by framing this part of the Act (on 
the model of the well-known chapter on the Snakes of Iceland) as 
folio m : — “ Sale of Property subject to prior mortgage. Section 
96. No property shall be sold subject to a prior mortgage.” 

In my opinion a mortgage of mortgagee rights is a perfectly 
legal contract and a mortgagee of such rights is entitled under sec- 
tion 67 of the Act to enforce the contract and to obtain an order 
, ;■ for the sale of the property mortgaged to him, that is, to an order 

: / for the sale of the mortgagee rights. 

'I would therefore answer in the affirmative the q^nestion re- 
^ ferrW tdthe ' 

•• 'f ■■■■' ; ' • 
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Eiohabds, J, — The question would^ I thinh^ be quite free 
from difficulty but for the ruling in 2Iata Din's case. It seems 
to me that we cannot hold the ruling in that case to be correct 
and answer this question in the affirmative. In the interval 
between the conclusion of the arguments and the delivery of 
judgment to-day^ I have had the advantage of reading and con- 
sidering the judgment just now delivered by the Chief Justice. 
I entirely concur with that judgment. I concur with the rest of 
the Court in saying that the question referred should he answered 
in the affirmative. 

By the Couet. — T he order of the Ooui^t is that the question 
referred to ns l;e answered in the affirmative. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 
Sir William Bnrhift. 

OANGA PEASAD AKD auotheb (PLAiisTirrs) v. GAKGA BAICHSH SIKGH 

AND OTHBES (DEFENDANTS).* 

Ciml Frocedure Code, sections S20, Z2o A — Ancestral property •^Execution of 
decree — Frogerty talcen under management of the Collect or— Disabilities 
of proprietor g)ending term of management. 

In pursuance of the power conferred upon liim by rules framed by Govern* 
ment under section 320 of the Code of Civil Procedure, the Collector sanctioned 
a lease of cert lin zamindari property of the judgment-debtor for a period 
of seventeen years, the lease being executed in the name of the judgment- 
debtor but with the permission of the Collector, 

Field that the disabilities imposed by the first piragraph of section 325A 
of the Code affected the judgment.debtor during the pendency of such lease ; 
and semMe that such disabilities {jontinued so long as any of the debts 
for the satisfaction of which the judgment-debtor’s property was taken under 
management by the Collector remained unpaid. 

The facts of this case are as follows : — 

One Nath Bakhsh Singh having several decrees being exe- 
cuted against him, his zamiudari property was taken under the 
management of the Collector, On the 10th of May 1884 a lease 
of this property was made in favour of one Bindhachal Shukul, 
in the name of Nath Bakhsh Singh, but pui‘portxng to be made 
with the consent of the Collector. Subsequently, namely, on the 


* First Appeal No. 68 of 1905 from a decree of Munshi Achal Behari, 
Subordinate Judge of- Gorakhpur, dated the 22nd of December 1904* '■ " 
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31st of May 1885, and the lOfeh of January 1890| Hath Bakhsh 
Singh executed two mortgages affecting the property leased in 
favour of Ganga Prasad and Thakur Prasad. On suit by the mort- 
gagees for realization of the mortgage debts due on these two deeds, 
Bindhachal Shukul, one of the defendants, resisted the suit upon 
the ground that section 825A of the Code of Civil Procedure 
was a bar to the execution of the two mortgages sued on. The 
Court of first instance (Subordinate Judge of Gorakhpur) upheld 
this contention in respect of the mortgage of 1886, but gave the 
plaintiffs a decree upon the later mortgage, holding that it had 
been executed after the property had ceased to be under the 
management of the Collector. Prom this decree the plaintiffs 
appealed to the High Court in respect of the mortgage of 1886. 

Bohn Jogindro Nath Ghaudhri and the Hon’ble Pandit 
Swndar Laly for the appellants. 

Pandit Moti Lai NehrVfy Munshi Kalindi Prasad and 
Babu Iswar Sar any for the respondents. 

Stahley, 0. J., and Bubkitt, J. — Tbk appeal arises out of a 
suit for sale on two mortgages, dated respectively the 31st of 
May, 1885, and the 10th of January 1890, executed by Nath 
Bakhsh Singh in favour of the plaintiffs Ganga Prasad and 
Thakur Prasad. One of the defendants, Bindhachal Shukul, 
pleaded that, before the execution of the mortgages, decrees had 
been put into execution against the mortgagor and the property 
placed under the management of the Collector, and that conse- 
quently vsection 325A of the Code of Civil Procedure was‘a bar to 
the execution by the mortgagors of the two mortgages sued on. 
The Court below held that the provisions of this section barred 
the claim in respect of the mortSage of 1885, but held that the 
mortgage of 1890 was valid, inasmuch as that mortgage was 
executed after the property had ceased to be under the manage- 
ment of the Goileotor. This appeal has been preferred against 
this decree so far as it dismissed the claim under the mortgage of 
1885. The case put forward on behalf of the appellants is that a 
lease of the property in dispute was executed in favour of the 
defendant Bindhachal Shukul, on the 10th of May 1884, for a 
term of 17 years, and that so soon as that lease was executed the 
powers,,. pi .^./-thevGolfooto^^^ and^ therefore it ^was iu^ Jho 
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competeney of the mortgagors to execute the mortgage of 1885. 
We find on turning to the lease of 1884) that it was not a lease by 
the Collector but a lease by the judgment-debtor, Nath Bakhsh 
Singh, in his own name with the consent of the Collector. 
Section 326A provides that so long as the Collector can exercise or 
perform in respect of the judgment debtor’s immovable property 
any of the powers or duties conferred upon him by sections 322 — 
325 (inclusive), the judgment-debtor or his representatives in 
interest shall be incompetent to mortgage, charge, lease, oi- alienate 
such property except with the written permission of the Collector. 
It appears to us that the view taken by the Court below is cor- 
rect. The property was under the management of the Collector, 
notwithstanding the fact that the lease of the 10th of May 1884 
was made with his consent. If the lease had determined, for 
example, by reason of non-payment of rent, it would have been 
the duty of the Collector under the Code to make arrangements 
for the management of the property, either by himself or by grant- 
ing a lease. We are further disposed to think that, irrespective 
of the lease of 1884, the property was, under the provisions of the 
Code of Civil Procedure, under the management of the Collector 
BO long as any of the debts in respect of which execution had 
issued, remained unsatisfied with effect from the date when the 
decrees were transferred to the Collector for execution. We, 
therefore, upholding the view of the Court below, dismiss this 
appeal with costs. 

A'p'peal dismissed. 
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JBefore Bit John Sianley^ Knight^ Chief Jmsticet mid Mr, JmiiGe Sir William 

jBurkitt. 

XJMRAO SIKGH (Defendant) v. HARDEO anb akothhb (Pjdaiktiffs).'* 
Suit io set aside a decree on the ground of fraud-^No further relief claimed-^ 

Jurisdiction. 

Save under special circumstances, a suit to set aside a decree obtained by 
fraud, in wbicb no other relief whatever is claimed, cannot be maintained in 
any district outside the district in which the fraud was committed and the 
fraudulent decree was obtained. Mewa Lall ThaJcnr v. JBhuJhun Jha (1), 
Ahdul Mazumdar v. Mahomed Gmi (2), Fran Ffath Fog v. Mohesh Chandra 
Chowdhrg Moitra (3), Kedar Nath Muherjee v. Frosomia Kumar Chatter jee{4i)^ 
Behari Lai v. Folche Bam (5), Nistarini JDassi r* Nundo Lall Bose (6) and 
Bibee Soloman v, Ahdool Aziz (7) referred to. 

The facts oat of which this appeal arose were as follows ; — 

The appellant, Umrao Singh, who resides in. Calcutta, ob- 
tained a decree in the Small Cause Court at Calcutta upon a 
promissory note against the respondents Hardeo and another. 
Tins decree was transferred to Agra for execution. The re- 
spondents then instituted a suit in the MunsiPs Court at 
Agra, where they reside, to have the decree obtained in Cal- 
cutta set aside on the ground that it was obtained by fraud. 
The only prayer for relief was that “ the decree No. 8833 
of 1902, passed by the Small Cause Court Judge in Calcutta 
on the 21st of June 1902, in favour of the defendant and which 
the defendant obtained by fraud, may be set aside 
and declared to be void.” No other relief whatever was 
sought. 

The Court of first instance found that in the suit in the Small 
Cause Court at Calcutta there had been no service of summons on 
the defendants, and that the decree had been obtained by fraud. 
That court accordingly gave the plaintiff a decree, which was 
upheld ,in appeal by the lower appellate Court. The defendant 
then appealed to the High Court, and this appeal coming before 
a single Judge of the Court was dismissed. The defendant there- 
upon instituted the present appeal under section 10 of the Letters 
Patent of the Court. 


1907 
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• Appeal No. 65 of 1906, under section 10 of the Letters Patent, 

(1) (1874) 13 B. L. B., App., 11. (4) (1901) 5 C. W. N., 659, 

<2) (1894) 1. L. E., 21 Calc., 60S. (5) (1902) I. L. R., 25 All , 48. 

(8) (1897) I. L. B,’34 Calc.. 646. (6) (1899) I. L. B., 26 Calc., 908, 

. (7) (1879) 4 0. L. B., 366, 
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Babu PaThati Gharan Ohatterji^ for the a]>pellant. 

Mnnshi Mohan Lai Sandal^ for the respondents* 

, Stahley^ and BtokiMj J. — ^This is an appeal under 
the Letters Patent from the decree of one of our colleagues sit- 
ting singly, confirming a decree of the Munsif of Agra, which 
was upheld by the Subordinate Judge of that district* The facts 
are shortly as follows 

The appellant, wiio resides in Calcutta, obtained a decree in 
the Small Cause Court at Calcutta, upon a promissory note 
against the respondents. This decree was transferred to Agra 
for execution. The respondents then instituted a suit in the 
Munsif s Court at Agra, where they reside, to have the decree 
obtained in Calcutta set aside on the ground that it "was obtained 
by fraud. The only prayer for relief was that ^'^the decree No. 
8838, of 1902, passed by the Small Cause Court Judge in Calcutta 
on the 2Ist of June 1902, in favour of the defendant and which 
the defendant obtained by fraud, may be set aside (mansiikh) 
and declared to be void.^^ No other relief whatever was sought. 
This fact must be kept in view. Both the lower Courts held that 
in the Calcutta {suit there was no service of the summons upon 
the defendants, and that the decree was obtained by fraud. On 
appeal the learned Judge of this Court upheld the decisions of the 
Courts below. In the course of his judgment he observes: — 

Eas been admitted (and could not .be disputed) that a suit to set. 
aside a decree obtained by fraud is a suit which can be brought 
In my judgment it is quite clear that such a suit can be brought 
in any Court which is competent to hear any other dispute be- 
tween the same parties ; in other words, the mere fact that the suit 
is one to set aside a decree makes no difference so far as the 
tribunal is concenied/^ The question for our determination is 
whether the Mansif of Agra had jurisdietioQ to entertain a suit in 
which the sole relief sought for was to have a decree of the Small 
Cause Court of Oaleutta set aside on the ground of fraud. In 
the case of Mewa Lall Thahur v, Bhujhun Jha (1) which was 
a suit to set aside a decree on the ground of fraud, Phear, J., who 
delivered the judgment of the Court, remarked that it seemed 
to the Court that the suit had been bo a considerable extent 
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misdireotedj that the immediate aim of the plaiotiff was to get a 
decree^, which was pas-ed again4 him by a competent Ocurt, set 
aside on the grouad that it was ol>taii}ed by fraud and collusion/^ 
Haedbo. and then sajs: — The proper course for obtaining such an object 
as that is to go to the Court which passed the deeree^ either within 
the time specified in section 119 of the Code of Civil Procedure 
Act. VIII of 1859) if the oircurastanees are such as would 
justify action under that, sc^otion^, or at uuy time (so that it be 
done witli due diligence) if tlie grouTid U])on which the decree is 
sought to be set aside be a good ground for reviewing and 
altering the judgment upon which the decree was passed* And 
if the ease of the plaintiff ba^ as it is in the present instance^ that 
the decree was obtained by fraud;; no better ground for review 
could be alleged; though, of course, it need hardly be added that, 
even in such a case as that supposed, it is necessary for the person 
aggrieved to apply to the Court for a reviev/ with due diligence and 
without loss of time as soon as reasonably may be after the 
discovery of the fraud. In saying this \ve do not in the least 
desire to question the right of every Court to disregard or rather 
to COD rider of no force decrees of other Courts wdrich may be 
shown to its satisfaction to have been obtained by fraud/^ He 
afterwards states that the proceeding which the plaintiff ought 
to have adopted for the purpose of obtaining the relief he requir- 
ed was to apply to the Court which passed the decree and to get 
that Court to rectify the decree or to set aside or to alter it in such 
a way as right and justice required/^ In later cases it has been 
held that a decree obtained by fraud may be set aside in a separate 
suit, but so far as we are aware in all these cases substantive relief 
in addition to the setting aside of the decree was sought. In 
Abdul Mam'mdar v. Mahomed Omi{l) it was held that a suit 
will lie to set aside a decree and the sale held in execution of that 
decree, when both the sale and the decree are impeached on the 
; ground of fraud. The suit in that case was not merely to have the 

decree set aside, but was a suit for a declaration of title to and for 
confirmation of the possession of the plaintiffs of certain immova- 
Me, property after setting aside an parte decree and the sale in 
je^eeurib|i‘ thereof that the decree and-the execution 

' ' ’ ' V ; ■ |l) (1894) I, % B.,, 21 €alc., m 
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Bal® were frauclalent. To the same eflPeot was the decision, in 
PTanNath RoyVs Mahesh Gkandra Moitra (1). In that ease 
also the plaintiffs sought to recover possession of property winch 
was sold in execution of a decree which had been obtained by 
fraud. In the case of Kedar Nath Mulcerjee v, Prosonna 
Kumar Chatterjee (2) a judgment-debtor, against whom a 
decree was alleged to have been fraudulently obtained in the 
Court of Small Causes at Krishnagar, in es:ecution of which certain 
property vras brought to sale and was purchased by the defendant, 
instituted a suit to set aside the decree and the sale in execution 
whereof the property was sold in the MnnsiPs Court at Katwa, 
that being the Court in which the execution proceedings include 
ingthe sale took place and within whose jurisdiction the proper- 
ty in suit was situate. It was held by Ghose and Stevens, JJ,, 
that the suit was maintainable. In the course of their judgment 
the learned Judges, however, say : — It may not be competent to 
the Munsif of Katwa to set aside the decree passed by the Small 
Cause Court of Krishnagar as fraudulent, but we are disposed to 
think that it is competent to him to investigate the question as to 
the character and validity of the decree for the purpose of giving 
relief to the plaintiff such as he may be entitled to in respect to 
the land which he has lost by reason of the sale held in execution 
of that decree.^^ The case of Banhe Behari Lai v, Pokhe Eam^ 

(3) is also in point. In that case the pla'ntiff alleged that he w’as 
the adopted son of one Balmakund and that the defendants wlio 
were the trustees of the will of Balmakund had entered nito a 
collusive suit which they had fraudulently compromised with the 
result that one defendant had obtained from the Court a decree for 
a considerable sum payaUe out of the property left by Balma- 
kimd W'hich property the plaintiff claimed as his own. The 
decree-holder had the decree which was obtained in Calcutta, trans- 
ferred for execution to Cawnpore, and was seeking to execute it 
against the estate of Balmakund within the jo’-isdietion of the 
Subordinate Judge of Cawmpore. The plaintiff thou filed a suit 
in the Court of the Subordinate Judge of Cawnpore,, and prayed , ^ ■ 

in effect that the compromise and the decree founded thereop ,, ■ , 

(I) (1897) L n.B., 24C-ae., 546. .(3) (1901) 5 0. W. H., 559.^ ' z! V';'' .1' z, 

1:3) (1903) til. B., 25 All,, 48. V ' ' 



422 fm wpihM hm [Wi* , 

miglilj be declared to be null and void as againsii bim and that an 
injnnctioti might be issued restraining tlie execution of the decree. 
It was held by onr brothers Banerji and Aikman that^ although 
the decree was passed in Calcutta, yet inasmuch as the property 
affected by the decree was in Cav.npore, and execution was being 
taken out there, a material portion of the plaintiff^s cause of 
action arose in Cawnpore, and the Subordinate Judge of that place 
had jiirisdietiou to try the suit. This decision goes farther than 
any of which we are aware, but it does not go so far as the deci- 
sion against which the appeal before us has been preferred* 
Banerji, J,, in delivering the judgment of the Court expressed 
his concurrence in the view of the law laid down in the case of 
Nistarini Dassi v. Nundo Lall Bose (1)^ and remarks if th© 
allegation of fraud and collusion made by the plaintiff^, be estab- 
lished, the Court below would be competent j if it otherwise had 
jurisdiction over the suit, to declare that the compromise and the 
decree in question are void and ineffectual as against the plaintiff. 
The plaintiff does not ask the Court to set aside the decree of the 
Calcutta High Court and therefore the ruling in Bibee 
V. Abdool (2), on which the learned counsel for the respon- 
dent relies, has no application.^^ In the case before us the plain- 
tiff' asked the Court to set aside the decree of the Calcutta tWt 
and that alone. No other relief was payed for. The question 
before us is very fully discussed in the case of KistctTiTii Bctssi v. 
^F%ndo Lall Bose. The authorities seem to us to establish that, 
save under special circumstances such as those which are to be 
found in the cases to which we have referred, a suit to set aside a 
decree obtained by fraud, in which no other relief w^hatever is 
claimed, cannot be maintained in any district outside the district 
in which the fraud was committed and the fraudulent decree was 
obtained. We think that the language of the learned Judge of 
this Court is altogether too wide. Startling consequences would 
be possible if it were the law that a Court in these Provinces 
could set' aside on the ground of fraud practised in another pro- 
vince a decree obtained in such province. This would be 
u/r virtually to subject the decree of the Civil Courts to revision and 
"-^'‘'roversal;' by 'superior, ;;or even equal or inferior Courts [to which 
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they ara not subordinate. therefore^ allow the appeal^ set 

aside the decree of the learned Jridge of this Court and also the 
decrees of the lower eoiirto and dismiss the plaiutiff^’s suit with 
costs in all Courts. 
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Before Mr, Justice Sir George Knox and Mr, Justice Biehards, 
KADHTJ SINGH (PiAiKTiri') v, BALJIT SINGH A 27 i> otuers 
(Depekbakts),’^ 

Civil Broeedure Oodey section ArUtratmi’^ Ag^glication for reference 
signed hg jpleader holding a defeetire mlcalaUna^mli* 

An application under section 506 of the Code of Civil Procedure for a 
reference to arbitration was made by tbo parties to a ponding suit. This 
ap])Hcation was signed on beltalf of tbe defendants by some of tbe defendants 
personally, and on behalf of tbe others by a pleader. It appeared, however, 
that the pleader’s vakaiat-namah had not been signed by one of the de£en« 
dants on whose behalf the pleader had signed. Meld that, in the absence of 
any cireumstance to estop the defendant wliohad not signed from objecting 
to the reference, the reference to arbitration and all subsequent proceedings 
founded thereupon were invalid. Bifarn Mai v. Sadig AU (1) distinguished. 

The suit out of %Thich this appeal arose was brought by the 
plaintiff to enforce a mortgage executed by one Kunjal Singh. 
The mortgagor; his son’s grandsons and great-grandson S; were 
made parties to the suit; and the plaintiff" sought to obtain a 
decree against the joint ancestral property of the defendants. A 
joint written statement was filed on behalf of all the defendants by 
a pleader named Munna Lai. Subsequently the defendants applied 
for a reference to arbitration; and the suit was referred to arbitra* 
tion and award was made. In these proceedings the submission 
to arbitration wms signed by three of the defendants, Baljit Singh; 
Punni Singh and Tara Singh; and on behalf of the rest by Munna 
Lai. Objections were taken to the award by two of the defen- 
dants; but these wmre overruled and a decree passed upon the 
a\Tard. Against this decree one of the defendants; Daryao Singh, 
appealed upon the ground that he had never executed the 
vakaiat-namah in favour of Munna Lai in ' virtue of which 

*<First Appeal No. 61 of 1906, from an order of E. 0, B. heggatt. Esq., 
Distric t Judge of Bareilly, dated the 19th of April 1906. 

(1) {1898} I, D. B., 24 Ail> 229. . ■ 
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MiiBBa Lai signed the siibiiiission'" to arbitration ; consequently 
there was no valid submission^ and the award and decree based 
thereon w’ere bad in law* The Court (District Judge of Bareilh ) 
allowed tliis appeal and set aside the award and the decre'e based 
thereon. The plaintiff appealed to the High Court.* 
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Kxox and Richaebs, JJ* — This was a suit to entorce a 
mortgage. The mortgage was made by one Kunjal Singh. He^ 
his sons^ grandsons and great-grandsons were all made parties to 
the original suit, and the plaintiff sought to obtain a decree 
against the joint ancestral property of the defendants. A joint 
written statement was filed on behalf of all the defendants by a 
pleader named Munna Lab The suit was subsequently referred 
to arbitration, and an award, which vre have no reason to think 
to be an unfair or unreasonable award, was made. It? however, 
appears that the original vakalat-namah given to Munna Lai was 
not signed by one of the defendants, Daryao Singh. The sub- 
mission to arbitration was signed by three of the defendants, 
namely, Baljit Singh, Punni Singh and Tara Singh. M;unna 
Lai purported to sign on behalf of the other defendants. An 
objection was taken to the award by two of the defendants,^ 
namely, Loehan Singh, and Hem Singh. The objections appear 
to have been frivolous. The objections were overruled by the 
Subordinate J udge, and a decree was passed on the award. Daryao 
Singh appealed, and the District Judge allowed his appeal and set 
aside the decree,, on the ground that there was no reference by 
the parties to the suit on the application of the parties in person or 
by a pleader specially authorized in w-ritiug in that behalfJ^ It is 
admitted that Daryao Singh never executed the original vakaiat- 
namah or the reference to arbitration and, accordingly, it is quite 
clear that unless Daryao Singh is estopped from denying the valid- 
ity of the reference, there w''as no reference by him within the 
meaning of section 506 of the Code of Civil Procedure. We 
'find no facts or circumstances which would enable us to say 
^ ifi|i or omission of Daryao Singh 
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estopped him from setting up the case he made in his appeal 
to the District Judge. The law provides the mode in wdiich the>se 
references of suits to arbitration are to be carried out and it was 
the duty of the appellant to see that the submission to arbitration 
was in due form and binding on all the defendants. It is 
said that if Daryao Singh did not authorize Munna Lai to 
file the written statement^ he admitted the plaintiff's clainij 
and^ acoordmglVj that there was no difference between 
him and the plaintiff^ and that^ therefore, he was not a neces- 
sary party to arbitration. In support of this the case of PUmi 
Mai V. Sadiq Ali (1) has been cited. It was there contended 
that it was necessary for the validity of an award that all parties 
to the suit sliould be parties to the award. The Courts held that 
it was only necessary to have the parties to the suit parties to the 
award between whom the differences submitted to arbitration 
existed. The present case is clearly distinguishable. Here the 
plaintiff seeks to bind Daryao Singh by the award and by the 
decree which incorporates the award. He seeks to bind Daryao 
Singh as if he were expressly a party to the award and the decree 
founded thereon. A second point was urged here by the appel- 
lant, namely, that the decree at the most should be set aside only 
as against Daryao Singh. We do not agree with thi>s conten- 
tion. The ground of the decree was the award, which award 
was founded on the reference, and unless the reference was 
valid under the provisions of section 506 of the Code of 
Civil Procedure, the award and the decree -were invalid^ and, 
in our opinion, proceeded on a ground common to ali the 
defendants. 

The only remaining question to be dealt with is the quevstion 
of costs. W e find that all the defendants were membei'S of a joint 
Hindu family. They were represented by^ a single pleader, 
Mimna Lai, and Daryao Singh^s father, Tara Singh, signed the 
vakalat-namah and also the reference^ We stronglj' suspect that 
Daryao Singh was fully aware of the proceedings, In &ct it is 
hard to conceive how he can be ignorant of them. There is a 
great deal which induces us io Lhink that this, is the last attemi>t 
to get rid of what was really an honest ;award 'hy _Mr, Banerji , 
(1) (I89S) L L, B., 'm 
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AYe clismiSiS the appeal and direct tliat the costs of all 
the parties represented here shall abide the decision of the 
case* 

A^yp&cil dismissed. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 
Sir WilUcm Bur kit t, 

SHAM LAL A^’D AKOTHEE (Deeekdants) t. AilSKIEUNWAE (PiAiimrr) 
AND EAM SAEHP (Defendant).*^ 

Civil Frocedure Code, sections 521, h22'—ArlitraHon — Award-^Fecree on 
judgment in accordance with award — A^^peal, 

Buring the pendency o£ a suit in the Court of a Subordinate Judge the 
matters in dispute between the parties were referred to arbitration. In due 
course a document purporting to be the arbitrator’s award was received by 
the Court through the post. Objections were died by one of the defendants to 
the suit; but these objections were, after hearing, disallowed by the Court, 
which proceeded to pass a decree in accordance with the aw^ard. 

Setd that an appeal would lie from such a decree upon the ground that 
the so-called award was never delivered by the arbitrator and was in fact and 
in law no award at all. 

Ix the suit out of which this appeal arose the parties agreed 
to refer the matters in disp)ute between them to the arbitration of 
one Moti Earn, An order of reference was made^ and in course of 
time w^hat purported to be the award of the arbitrator was received 
by the Court (AYdditional Subordinate Judge of Aligarh). Sham . 
Lab one of the defendants^ filed objections to the award, but his 
objections were overruled, and the Court passed a decree in accor- 
dance with the award. The defendants appealed to the High 
Court; reiterating the objections which they had taken in the 
Court below, and which were to the efiect that the document pur- 
porting to be an award, which had reached the Court through the 
post, w^as in fact and in law not the award of the arbitrator ap- 
pointed by the Court at all; but,' if anything, one of two con- 
flicting a^vards which the arbitrator had prepared with the view 
of inducing the parties to compromise the case ; and that it had 
not been sent to the court by the arbitrator or any one else on his 
instructions. 

'"'■"'".Mr. ‘B* E. O^Gonor and the Hon^ble Pandit Swndar Lal^ for 
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Appeal -Ho. oi 1905, from u dceruc of Muulvi Maula.-BAkksii, 
Allgarli, da. toil tlio 22ud of February 1905. . 
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Baba Jogindro Nath Chmidhri and Dr* Satish Ghandrcfj 
Banerji, iov the xesgondeiits, 

Stanley^ GJ.^ anclBuBKiTT^ J.— This appeal and the con- 
nected appeal No. 99 of 1905^ arise out of suits instituted by the 
plaintiff Miisammat Misri Kunwar for a determination of her 
fights as to certain property. In the plaint she claimed a declara- 
tion that she was in possession of the property in dispute under a 
partition^ but that if the Court found that she was oat of possession 
then that possession might be awarded to her. In the progress of 
litigation the parties agreed to refer their disputes to the arbitra- 
tion of one Moti Ram^ who is connected with the parties. On 
or about the 6th of January 1905, the Court received what pur- 
ports to be an award. Notification of the award was given to 
the jjarties, whereupon the defendant Sham Lai filed an ohjection 
to the alleged awards stating in his objection that the arbitrator 
did not investigate the subject-matter of the arbiti’ation; that he 
did not record any award, but repeatedly ashed him (the objec- 
tor) to have the matter in dispute compromised, and refused to 
decide the case as arbitrator. He prayed that the award might 
be set aside. The Court, however, did not entertain the objec- 
tioD, but passed a decree upon the award, holding that it was a 
valid and binding award. The appellants now appeal from this 
decree, and allege that there was in fact no legal award made by 
the arbitrator, and that the arbitrator was guilty of such miscon- 
duct as justified them in applying to the Court to have the award 
set aside. 

The arbitrator was examined, and he bears out fully the 
allegations of the appellants. It appears from his deposition 
that he was desirous that the parties should amicably settle their 
differences, and in order to compel them to do so he prepared 
two awards, one favourable to the plaintiff and the other favour- 
able' to the defendants, and that having these awards ready he 
used them to coerce the parties into a compromise. In bis evi- 
dence he says : — I did not make any award in the presence of 
the parties on the 31st of December 1904. The award now 
before the Court was in my bag; but I did not intend to make it. 
It w’as only to tlircaten Llie parties that I kept ih my bag this 
award and also another of an entirely contrary nature.'' Then 
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he says that these two awards were in tlie|haiid writing of his 
grandson Janki. The evidence given by Moti Earn is very 
meagre and it is noticeable that it does not appear from it how 
the award came to be filed in Court. Mr. O^Gonov on behalf of 
the appellants suggests that the document was abstracted from 
Moti Sam’s bag, but there is no evidence to support this suggestion. 
It is particularly unfortunate that Moti Earn was not subjected 
to more severe cross-examination, or even to a more lengthy 
examination-in-chief, and that the Court did not put to Mm some 
pertinent questions in regard to the remarkable evidence which he 
gave. Be this as it may, however, the fact remains that Moti 
Earn himself repudiates the idea that the award upon which the 
decree has been based, was a genuine award made or published by 
him. He shows by his own evidence that it was not a genuine 
award and was not intended to be used as such, but was 
simply drafted with a view to compel the parties to come to terms. 
Prom his own evidence it is api)arent that he has been guilty of 
grave misconduct, and in view of his misconduct and of the evi- 
dence it is clear that the Court ought not to have passed a decree as 
it did upon this so-called award. We, therefore, allow the appeal, 
set aside the decree of the Court Ijelow and direct the learned Sub- 
ordinate Judge to reinstate the suit in the file of pending suits and 
dispOvse of it according to law. Costs here and hitherto will abide 
the event, 

A ']pp(^ctl decreed and ccf/tise remanded* 
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Before Mr, Justice Bichar ds, 

RAMJIAWAK BAM (Applicaitt) tj. KALI CHABAK SIKCtH and ophebs 
(Opposite pasties). ^ 

Civil Procedure Code: section 506 — ArHtraUon-''Autliovity of jfleaderf:o ayree 

to reference* 

A vakalat-namah in general terms is wholly insufficient to “enable a pleader 
to apply for an order of reference to arbitration on behalf of his client under 
seefeion 506 of the Code of Civil Procedure. Where, however, a reference was 
made on such authority and an award followed and a decree based on such 
award without any objection taken to the authority of the to apply 

for a reference, the High Court refused to set aside such decree in revision. 

This was an application in revision by which one of the plain- 
tiffs in a suit in a Munsif s Court sought to have set aside a decree 
based upon award made in pursuance of a reference under section 
506 of the Code of Civil Procedure. The objection, which had not 
been taken in the memorandum of appeal in the lower appellate 
Court, but only orally, was to the effect that the pleader who had 
signed the application for an order of reference in the MiinsiPs 
Court held only a vakalat-namah in general terms and was 
not authorized to bind his client by a submission. Other objec- 
tions had been taken to the aw’^ard in the MunsiPs Court, but 
these had been dismissed. The decree of the Munsif was like- 
wise affirmed on appeal by the District Judge. One of the plain- 
tiffs then applied to the High Court in revision raising again 
the question of the competence of his pleader to sign the sub- 
mission to arbitration in his behalf, 

Babii Surendra Fath Sen^ for the applicant. 

Babii Satya Chandra Mnherji (for whom Lala Kedar NaiK)^ 
for the opposite parties. 

Eichabds, J. — ^This is an application for revision. The sole 
ground is that the decree is founded upon the award of arbitrators, 
and the applicant says that the application for submission to arbi- 
tration w^as not signed by him and that his pleader was not espe- 
cially authorized in writing to make the application for reference. 
The facts appear to be as follows : — ^The applicant and his son, one 
Mathura Earn, w^ere plaintiffs in a suit in the Munsif Court, They 


^ Civil Kevision Ko. 49 of 1906. 
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Before Sir Johi Stanley^ Kiiighii Chief Justice^ and Mr, Justice Sir "William 

Burkitt, 

MAHARAJA OR BENARES (Plai2?tii?p) , ??. NAN'I) RAM anb anothbb • 

(DEli’EIfDAKTS)/* 

Acl Mo. XV of 1S77 (Indian Zimitaiion Act) Sahedule II, Article 7B — Bond^^ 
Instalments — Wander of right to recover ichole amount on non-payment of 
instalment •— Limitation. 

Where money secured by a bond is payable by instalments, \v^tb a condi-* 
tion that the whole amount secured will become due upou non-payment of any 
instalment-, the creditor is not bound to enforce this condition, but he may 
accept payment of instalments after duo date— thereby, impliedly waiving 
his right to sue for the whole amount due— and may sue upon a subsequent 
default in payment of any future instalment. JBasant Zal v. Bopal Barshad 
(1) distinguished. 

The plaintiff in this case gave a lease of certain property to the 
defendants for a term of fourteen years, from 1305 to 1319 Fasli. 
At the date of the lease there were certain arrears of rent due by 
the tenants of the property leased. These arrears the lessees agreed 
to pay, and they executed a bond for the same, payable by in- 
stalments, The instalments for 1306 and 1806 Fasli were 
paid, although not upon the due dates. The instalments due for 
1307 to 1309 Fasli, not having been paid, the plaintiff sued to 
recover them. The defendants pleaded that as the first instal- 
ment had not been paid upon due date, according to the terms of 
the bond, the whole amount secured thereby became due and 
payable at once, and the suit was therefore barred by limitation. 
The Court of first instance (Muusif of Mirzapur) decreed the 
plaintiff’s claim, but upon appeal the lower appellate Court (Dis- 
trict Judge) upheld the contention that the suit was time-barred 
and allowing the appeal dismissed the suit. The plaintiff there- 
upon appealed to the High Court. 

The Hon’ble Pandit Lai (for whom Dr. Tej 5a^c£- 

duT 8apr%), for the appellant. 

Mr. if. L. Agarwala, for the respondents. 


* Second Appeal No. 604 of 1906, from a decree of Syed Muhammad AH, 
Bisferiet J udge of Miriaapur, dated the 23rd of M»y 1906, reversing a deeroo 
of Behari Hal Merh, Esq., Munsif of Mirzapur, dated the 31st of January 



ig2 IHBJAH EAW SEFOBTS^ 

Stanley, CJ., and Buekitt, J.— This appeal arise|:ni|i||| 
suit brought by the plaintifi* for recovery of arrears of instalments 
payable under a bond given to him by the defendants. The 
w R r plaiutiff gave a lease to the defendants of certain property for 
■ a term of 14 years, namely, from' 1305 to 1819 Fasli._ At the 
date of the deed there ^Yere arrears of rent duo by the tenants, 
and the defendants agreed to pay the amount of these arrears, and 
executed a bond for the same, payable in instalments. The in- 
stalments payable for the years 1805 and 1300 were paid, but not 
upon the dates fixed for payment, but thereafter. The suit which 
has given rise to this appeal was then instituted by the plaintiff for 
the instalments for. the years 1307 — 1309 Tasli. His claim was 
met by the defence that the first instalment uas not paid when 
itfell clue, namely, on the 4th of June 1898, and that consequently 
under the provisions of the bond all the instalments became forth- 
with due and payable, and this being so the claim is barred by 
limitation. The Ooui’t of first instance decreed the plaintiff’s 
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-to sefe up as ' a clafeutoe to-. Ms suit for 

the recovery of the balance still remaining unpaid. The article of 
the Limitation Act whioh is applicable to the case is clearly article 
75. That article prescribes a period of three years for the insti- 
tution of a suit upon a bond payable by instalments from the time 
when the first default is made ; but there is this important qualifi- 
cation^ naineljj unless where the payee or obligee waives the benefit 
of the provision; in that ease limitation runs from the time when a 
fresh default is made in respect of which there is no such waiver. 

The question then is wdiether or not the plaintiff in this ease 
waived the benefit of the proyision to which we have referred. 
There was no express waiver^ but waiver may be impliecb and it 
is implied when a person entitled to anything does or acquiesces 
in something else which is inconsistent with that to which he is so 
entitled; for instancej a landlord by acceptance of rent after a 
forfeiture of the tenancy is deemed to have waived his right to 
insist on a forfeiture. Here^ it appears to us, the plaintiff impliedly 
waived his right to insist upon payment in a bulk sum of all the 
instalments remaining due when the first instalment was not paid 
on the 4tli of June 1898, and he accepted payment of the instal- 
ments for two years in various sums at various dates. It would be 
very unfortunate if it were otherwise. It would be to punish a cre- 
ditor for forbearance shown to his debtor, and compel him to press 
his demands at the earliest opportuoity and insist upon speedy and 
full satisfaction of his claim. We cannot in this case take this 
stringent view of the law, wdixch we are asked to do by Mr. Agar- 
wala. We think that article 75 provides for this case and that 
under that article limitation starts from the time when the instai- 
merit for 1900 became payable. The suit was not therefore barred 
by limitation. We allow the appeal, set aside the decree of the 
lower appellate Court, and, as that Court has decided this case upon 
a preliminary question, namely, that the suit is barred by limitation, 
and we have reversed its decision on that question, and other issues 
have been left undetermined, we remand the appeal under the pro- 
visioiisof section 562 of the Code of Civil Procedure with directions 
that it be reinstated in the file of pending appeals and be decided 
on the merits. Costs here and hitherto will abide the event. • 

' ■ ' ApfealdecYeed and 'came femandid. ;-v- 
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APPELLATE CRIMINAL. 

Before' Mr. Justioe Sir Q-eorge Kitotc and Mr- Justice Bieiards. 

EMPBBOE 0. KEHRI akd othbbs * 

Aei JTo. 10/1872 (Mian JEvidenae Act), section ZO—jBMenoe— Confession-^ 
Metraoted confession— Use of retraeted confession as against person maUng 
it and as against co-acemed. 

A retracted confession may be ttaken into consideration, that is, used as 
evidence, not only as against the person making it, but as against persons 
tried jointly with the confessing accused for the same offence. 

As regards the person making it a retracted confession may, even with- 
out any corroborative evidence, form the basis of a conviction. 

As regards other co-accused, although corroborative evidence may be 
necessary, it is not necessary that such corroborative evidence should by itself 
be su:fficient to support a conviction ; and semhle that a conviction based on 
the unsupported evidence adfforded by the confession of a co-accused would not 
be unlawful. 

Queen^Sm:press v. Mai&u Lai (i) followed, Bmg>ress v. Ashootosl 
Chuo^erhuttg (2) discussed. Queen v. Moliesh Mswas (3) referred to, 

The facts of this case were as follows : — • 

On the 14th of April 1906, the dead bodies of two men were 
found near the railway line not far from a village called Ahan in 
the district of Aligarh. These were subsequently discovered to 
be the corpses of one Gafar Bakhsh, a printer of Agra, and of 
Muhammad Ayub, his manager. On tlio lOth of June 1906 one 
Kehri was arrested on a charge of being concerned in the murder 
of these two men, and on the 12th of June 1906, Kehri made a long 
and detailed confession before a Deputy Magistrate; implicating 
himself in the murder; and stating that the instigators thereof 
were two rival printers of Agra named Bansidhar and Kanhaia 
Lai; between whom and Ghafur Bakh-ih considerable enmity 
seems to have subsisted, Kehri also stated that two other meO; 
Kalian and Chandar, had participated in the actual murder; the 
murdered men having been beguiled to the place where they met 
their death by a false story originated by Bansidhar and Kan- 
haia Lai that a man named Tota Earn, living at Pora, near where 
the borlies were found, had a press for sale, Kehri^s confession 
wa??, however^ retracted on the 25th of July 1906, and he alleged 

, , # Criminal Appeal Ho. 1 of 1907* 

' ’ ‘'(ly as'm't.ty 20 All, 183» ■ " (2) ' (1878) I. L. K., 4 Calc,, 483, 

■ 4) (1873) id W. B., 'Or,..E,, 16« 
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that he had made it under the influence of torture applied by the 
police. Kehrij Bansidliar and Kanhaia Lai were charged with 
the naiirder of Gliafiir Bakhsh and Muhammad Ayub^ were con- 
victed — chiefly on the confession made by Kehri — by the Sessions 
Judge of Aligarh; and sentenced to death. From these convic- 
tions and sentences all three convicts appealed. 

Babii Satya Gkandra iluherji^ for the appellant Kehri. 

Lala Kedar Nath, for the appellants Bansidhar and Kanhaia 
Lai 

The Government Advocate (Mr. A, E» Myves), for the Crown. 

Kiitox, J. — This case has been submitted by the Sessions 
Court of Aligarh for confirmation of sentence of death passed 
upon Kehri; Aheiia; and two brothers^ Bansidhar and Kanhaia 
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July 1906. In the Court of Session and also before iis^ Kehri 
says that he was forced to make the statement under severe 
police pressure^ and there is evidence which shows that he was 
prepared to withdraw, if he did not actually withdraw, it as far 
back as the 16th and 17th of June, ' Mi\ Scoty a Chandra^ who 
confined himself to the case of Kehri, contended that as regards 
Kehri the confession was inadmissible, first, because it w^as made 
by Kehri while in police custody, and, secondly, because it was 
made by Kehri under distinct inducement offered him by the 
police to make it. Mr. Kedar Nath, w-ho confined his argu- 
ments to the cases of Bansidhar and Kaiibaia Lai, contended 
equally strongly that as against hi>s clients the statement having 
been retracted could not be considered at all, and even if it 
could be considered, it could not be proof of any facts against his 
clients and could only at the utmost be used to supplement evi- 
dence which in itself and by itself was sufficient to convict them 
of the offence charged. There being no such evidence on the 
record, to convict Bansidhar and Kanhaia Lai upon the so-called 
confession of Kehri would be illegal. 

I am fully conscious that the fact that the confession was 
retracted and that independently of it there is no evidence which 
would be sufficient to convict the accused of the several offences 
with which they have been charged, makes it necessary to exa- 
mine the confession most carefully and to consider with equal care 
the circumstances under which it w’'as made, 

I will consider first the two objections put forward on behalf 
of Kehri. 

The murders were committed on the 13th or 14th April 1906. 
Kehri was not arrested until the 10th of June 1906, and the con- 
fession was placed on record just two days after his arrest I 
find that the arrest took place in Agra. The officer who arrested 
him was a police officer from the District of Aligarh. Upon his 
arrest he was not taken to the Agra police station, though that 
station was within a few paces of the place of arrest ; the officer 
who arrested him, produced him at once before a Magistrate of 
Agra, asked for a remand and stated that he wished to take the 
'prisoner to'',^ppear- before the Magistrate of Aligarh. On his ' way^ 
to' AHgarhihe -train"- would pass Hathras, and the prisoner wbs 
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iiBcloyblieclly taken to Hathras police station on the 11th and not 
prodiieecl in the Aligarh Magistrate's Court before the 12tlL 

Mr. Batya Chandra, contended that the above procedure on 
the part of the arresting officer (especially, his acting without 
consulting the police at Agra and his breaking journey at Hath- 
ras) was irregular; ancl being irregular; open to grave suspicion* 
He also points to a passage in the evidence given by Abdul 
Gliafur Khau; the arresting officer; in which he says that when 
he arrested Kehri and got the remand he wanted Kehri to make 
a statement. The evidence then continues as follows : — He said 
that as the Inspector was investigabing he would make his state- 
ment to him. On the way to Hathras he asked me to send for his 
relatives. I did so. I reached Hathras with accused on 11th 
June; at 2 P. M, The Inspector had not then arrived. He came 
during the nigiit of the 11th at S or 9 p. m. and I put accused 
before him next day. K' either I nor any of my subordinates ill- 
treated him. He maintains that the proper inference to be 
drawn from this is that the police were between the 10th and 
the 12th using inducements to make Kehri confess and that the 
statement made by Kehri on the 12th was made under this induce- 
ment. The probability is, he adds, that the inducement was a 
promise of pardon. 

I have considered these arguments very carefully. 1 have 
also taken into consideration the fact that the Magistrate who 
recorded the statement appears to have recorded it after satisfy- 
ing himself that Kehri was not making the statement under any 
inducement; threat or promise, and also the further fact that the 
prisoner had never up to the date of this appeal put forward the 
plea that he made the statement under the influence of any 
inducement. Before the committing Magistrate he denied having 
made any statement; and he added details of vile torture to' 
which both there and in the Court of Session he says he was sub« 
jected by the police. 

I have no doubt that the police did send for his relatives and 
that he was overpersuaded by his relatives, or by the police; or by 
both; into making the statement which he did make on the 12th of 
June, bub 1 am satisfied that he was not duped into it by a promise 
of pardon, and that what he stated about torture is absolutely 
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untrue. I consider the recoixl as made by the Deputy Magistrate 
and the evidence of Major Woodwright as conclusive on this 
point. The probabilities too are against it. This is not the first 
time that Kehri has'been under police arrest. He belongs to a class 
who are not ignorant of police methods^ and I feel sure that if 
any inducement of pardon had been held out to Kehri he would^ on 
finding that the police were playing him false^ have alluded to it 
on one of the several occasions on which he subsequently did 
make statements. 

I do not consider the confession open to exception on the 
ground that it was made under inducement brought about by 
torture or by any other irregularity, I fail to find this or any 
other misconduct on the part of the police. 

Coming to the statement itself (and I have examined it 
carefully both with and without the aid of the vakils who appear 
for the convicts) I do not find in it traces of its being a manufac* 
tured story. It is a very long and very clear statement. It is 
consistent throughout and Kehri most clearly takes upon himself 
the responsibility of the murder of both the deceased. It is a 
statement which I consider so probable that I have no alternative 
but to act upon it as being the truths at any rate in what concerns 
Kehri ; and find myself asking the question — Is there any provi- 
sion of law which renders it inadmissible so far as Kehri is con- 
cerned ? It is true that it was retracted^ but the very way in 
which it was retracted leads to the conclusion that the retracted 
statements are the improbable and the original statement the 
probable statement. 

Giving full weight to the danger of acting upon retracted 
confessions^ as I can find nothing in the law which says that 
they cannot be used against the jjerson who makes them^ I find 
myself compelled to accept the statement made by Kehri as a 
true statement which convicts Mm of the offence of which he is 
charged. Both the character of the confession and ciroumstances 
under which it was taken indicate to my mind that the confes- 
sion was a voluntary confession when it was made and that 
when Kehri says he and Kalian w^ent and killed Ghafur and 
Muhammad Ayub; he was telling the truth, A prisoner may 
be convicted on his own confession without any corroborating 
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evidence, and this Court had held that, even when a confession 
has been retracted, if a J udge believes that that confession con- ' 
tains a true account of that prisoner’s connection with the crime, 
he is bound to act, so far as that prisoner is concerned, on the 
confession which he believes to be true — -Queen-Empress v. 
Maiku Lai (1). I do not therefore propose to consider further in 
his case the corroborative evidence beyond saying that there is 
such evidence. I believe the confession, and this in itself makes 
it necessary to dismiss the appeal of Kehri. 

I next proceed to consider the case of the appellants Kanhaia 
Lai and Bansidhar. 

Does the law anywhere forbid a Court in this country from 
considering at all against persons tried jointly for the same - 
offence a confession made by one of such persons affecting himself 
and the persons who were being tried jointly, when such confes- 
sion has been subsequently withdrawn ? It appears to me that 
this is a limitation which does not exist in and would have to be 
introduced into the words used in section 30 of the Indian 
Evidence Act, 1872, and that to do so would be not to follow the 
law as it stands but to legislate. By making the confession, 
especially where it is made under the protection of a Court, the 
person who makes the confession has exposed himself to the pains 
and penalties prescribed for the offence, and we have this guaran- 
tee, quantum valeat, for the truth of the statement. It may be 
a weak guarantee, but it is some guarantee, and I cannot agree 
that lie retraction of the confession, especially if that retraction 
bears on the face of it indicia of being false, can still further 
weaken the value which attaches to it when it has once been 
made. If something said by the prisoner afterwards puts a 
Court upon inquiry and raises the suspicion that it is inadmissible 
as a confession that suspicion may prove to be well founded or 
may engender a doubt and make it safer, to hold that it is 
inadmissible, and the fact that the prisoner made it together with 
ail contained in it vanishes, so to speak, into “ thin air” and 
there is no longer any basis, so far as the confession is concerned, 
for inference of any kind. But if that something so said after- 
wai'ds by the prisoner turns out to be false, we are thrown back 
(1) (181*7) I. L. !{., 20 Ail., laS. , ' 
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upon the original conclusion that until the contrary is shown the 
' confession is primd facie voluntary and is admissible* Section 
30 adds that under the circumstances set out in that section it 
may he taken into consideration against others^ and I agree 
with what Garth^ C*J., laid down in Emiffcss v. Ashootosh 
ChwkerbuUy (1) when he says:— 1 do not see in wdiat other 
•way ilj can be taken into consideration than as evidence. There 
is no provision, in the section by w-hich the confession is to be 
receivable against one prisoner in one way, and against the other 
prisoner iu another way. But although the section does, in my 
opinion, make the confession admissible in evidence against either 
prisoner, the weight which ought to be attached to such evidence 
and the question whether taken by itself, it is sufficient in 
point of law to justify a conviction is a question for the Judge 
who tries the case.^^ 

He goes on to say: — A confession by prisoner J. which 
involves the guilt of prisoner B is of itself, unsupported by other 
testimony, evidence of the weakest possible kind against B, It 
is simply a statement of a third person not made upon oath or 
affirmation, and I am of opinion that no Court ought to convict 
prisoner B upon such evidence/^ 

I accept the first part of this statement as a sound exposition 
of the law upon the point and one with which I am prepared 
to agree; but with regard to the second portion, and wTth the 
utmost respect to the eminent Judge who delivered it I can 
only accept it with the reservation that it does not take into 
sufficient account the sanction which such a statement has from, 
first, the fact that the confessing prisoner has brought himself 
within the penalty of the law, and from the further fact that the 
statement is made in the presence and hearing of the co- 
accused, and it is therefore too much to say that it is evidence of 
the weakest possible kind. I go on to consider whether in the 
confession of Kehri there are any reasons evident upon the face 
of it which would disentitle that confession from being considered 
at all. Such a consideration would be the existence of malice on 
the part of Kehri against either Kanhaia Lai or Bansidhar or 
against both, the existence of any ground for the inference that 
(1) (1878) L h, K, 4 Caic., 483, ut p, 400. 
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the poliea who conducted the io vastigatioti were wroBgly interested iW 
in establidiing a coavietioii against these men or either of tiiemi Empbeob 

or any indication that Kelui was trying to save 'himself at kehsi, 
their expense. I find no trace of any ground for suspicion of 
this nature, Kehri^ if actuated by any motive, may reasonaldj be 
supposed to be actuated by motives friendly to his ojasters. 

There is not a vestige of any evil motive on the part of the police 
who cornlucted the investigation, and Kehri in his confession 
does not anywhere appear to attempt to save himself at their 
expense. He does not attribute to them any conduct which is 
on the face of it absurd or improbable. 

Is the confession supported by other independent unimpeaehed 
testimony in any particular point or points which affect Bansi- 
dhar and Kanhaia Lai — Queen v. Mohesh Bisioas (1) ? I find 
that as regards Kanhaia Lai it is corroborated by such testimony 
in regard to motive on his part, in regard to the meeting between 
Eansidhar, Kanhaia Lai, Kalian, Kheri and Bhopal (vide testi- 
mony of Faiaz Husain) on the I2tii of April. There is also the 
fact that Kanhaia Lai did go to the railway station on the T2th 
and on the 13th of April. I have examined all the evidence bear- 
ing on this by, and in the light of, the criticism applied to it by 
Mr. Kedar Nath^ and I find no difficulty in accept ingdt. It is, . 

I consider, both independent and unimpeachable. There is the 
fact that he absconded. In the ease of Bansidhar this evidence is 
not quite so strong and we have not the visit to the railway station. 

There is the possibility that Kehri may have got into the habit of 
viewing the two partners as together and of the same mind in all 
transactions and have thus been led to supposing that Bansidhar 
must have taken part in an affair of such magnitude affecting the 
ljusiness. This too may have affected the evidence of the other 
witnesses, notably that of Faiaz Husain. It is at best a weak 
doubt, but weak or strong I am bound to give him the benefit of it. 

I would accept the appeal of Bansidhar, set aside the convic- 
tion, find him not guilty of the offence wdth which he is charged : 

and direct his immediate release. " 

Considering - then both the statement of Kehri and the inde- . 

‘pendent evidence by which it is corroborated; I consider it 

(1) (1S7S) 19 W. E., Cr. E., 16. ' ; * . 
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proved thal Kanliaia Lai did abet the iimrder of Ghafur Bakteli 
and of Muhammad Ayub on the iStii of April 1906* 

The murder was a deliberate and carefully planned murder^ 
in which there are no extenuating circumstances, and there can 
be only one sentence. 

I would dismiss the appeals of Kehri and Kanhaia Lal^ confirm 
the convictions and sentences and direct that the latter be 
carried out according to law. 

Eichaeds, J. — Bansklhar and Kanhaia Lai are brothers and 
carried on the business of printers^ book-seliers and publishers at 
Agra, 

It is alleged that Bansidhar and Kanhaia Lai instigated the 
appellant Kehri and a man named Chandan, Aherias by caste, to 
murder one Ghafur Bakhsh. Ghafur Bakhsh carried on the same 
business in Agra as the appellants Bansidhar and Kanhaia LaL 
The case for the prosecution is that intense enmity sprung up 
between Bansidhar and Kanhaia Lai on the one side and Ghafur 
Bakhsh on the other* As the result of this enmity Bansidhar 
and Kanhaia Lai determined to get rid of Ghafur Bakhsh and 
conspired with Kehri and Ohandan for his murder. In pursuance 

this conspiracy Ghafur Bakhsli and his manager Muhammad 
Ayub wd'e decoyed to a jungle near a place called Pora and there 
brutally murdered by Chandan, Kehri and two other persons. 
It is not alleged that Bansidhar or Kanhaia Lai took any part 
in the actual murder. Notwithstanding the very able way in 
which each division of the evidence has been criticised by 
Mr. Kedar Nath, I have no doubt that great bitterness due to 
trade rivalry did exist between Bansidhar and Kanhaia Lai 
and the deceased Ghafur Bakhsh. The evidence on this point has 
been fully dealt with by the learned Sessions ludge^ and I 
deem it unnecessary to refer to this part of the evidence in 

On the 14th of April 1906^ the dead bodies of two men were 
■ found near the Eailway line in the vicinity of a village called 
Ahan. There can be no doubt whatever that the corpses ware the 
'''Corpses of Ghafur Bakhsh and Muhammad Ayub* It was not ' 
known .whose the bodies were at the time^ but they were photo- 
giaph^d 'and 'subsequently recognised. Whoever _ were the ■ 
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culprits^ there is also no doubt that Qhafur Bakhsh and Muham- 
mad Aynb were brutally murdered. 

A false story was invented that a printing press which belonged 
to a man named Tota Ram was for sale^ and by means of this 
story Ghafur Bakhsh and Muhammad Aynb were decoj'ed to the 
place where they met their death. The deceased jeft their homes 
at Agra to go to Pora to negotiate for the purchase of the printing 
press. This is all clearly proved. The question remains whether 
the guilt of all or any of the appellants is established. Kehri 
made his confession shortly after his arrest. He w^as in the 
employment of Bansidhar and Kanbaia Lal^ and in his confession 
he states that his employers Bansidhar and Kanhaia Lai asked 
Mm to get a man to kill Ghafur Bakhsh j that he went to his own 
village^ a place called Ramnagar^ about six miles from the spot 
where the bodies were afterwards discovered, and brought from 
thence his uncle Chandan ; that he produced Chandan before Ban- 
si dhar and Kanhaia Lai in Agra ; that the false story of the print- 
ing press and sale was then concocted, and that eventually Ghafiu* 
Bakhsh and Muhammad Aynb on the 18th of April 1906 went 
from Agra to Pora by train and thence to the jungle where they 
were murdered by Chandan himself and two other persons, one 
named Kalian and the other Kundan. He says that subsequently 
in his presence Kanhaia Lai paid Chandan seven sovereigns of 
15 rupees for what he had done and promised to pay him more 
when the whole thing was hushed up. In this confession Kehri 
does not say speeifioally who it was who asked him to get a man to 
kill Ghafur Bakhsh. His words are: — Bansidhar and Kanhaia 
Lai told me in their press that I should bring a man to murder 
Ghafur.^^ There is no doubt but that Kehri intended by his 
confession to implicate both Bansidhar and Kanhaia Lai, but he 
attributes separate and distinct action to Kanhaia Lai, who, he 
says, went to the Railway station on two occasions, first, on the 
12th April and, secondly, on the 13th, evidently to see that the ' 
deceased actually started on their fatal journey. He also alleges 
that Kanhaia Lai paid Chandan his reward, as also a sum of 1 
rupee and 4 rupees to Kehri and Kallau, respectively* He 
makes no similar allegations against Bansidhar* Apart from the 
confession of Kehri the direct evidence against Bansidhar and ' 



444 


1907 , 


Empiseos 

t’. 

Kehei. 
Bichards, J* 



TOE INDIAN DAW'BEPORm [VOD. XXIX. 


Kanhaia Lai is' uot very strong. A motive no doubt is established, 
and the false story whieh induced the deceased to leave Agra 
md go to Pora was just such a story as might be invented by 
Bansidhar and Kanhaia Lai. They knew that Ghafiir Bakhsh 
would be a likely and willing purchaser for a prioting press of 
the description supposed to be on sale. Bansidhar and Kanhaia 
Lai are much more likely to have concocted such a story than the 
Aherias Kehri or Ohandan. Some weight, but not an undue 
weight, must be given to the fact that, while it ivS proved 4hat 
enmity existed between the appellants Bansidliar and Kanhaia 
Lai and Ghafur, it is not suggested that either of the deceased had 
any other enemies in the world. The learned Government Advo- 
cate has admitted, as he was bound to admit, that unless the con- 
fession of Kehri could be considered the case for the prosecution 
must fail. Without the confession of Kehri the evidence against 
all the accused is quite insufficient. This being so, it will be well 
now to consider whether or not we ought to admit this confession. 
I feel that this consideration is the most important part of the 

Kehri was arrested on the 10th June. His confession was 
recorded in accordance with law by a Magistrate on the 12th of 
June. On the 16th or I7th of the same month he placed a peti- 
tion in the hands of the authorities in which he complained that 
he had been tortured by the police with a view to his making a 
statement. On the 25th July Kehri denied that he had made 
any statement to the Deputy Magistrate, or that he had ever been 
before him, and he alleged cruel illtreatment against the police. In 
his examination at the trial Kehri still denies that he ever made 
, the confession before the Magistrate, and he repeats his allegations 
of torture against the police. 

‘On the 13th of June Kalian was arrested and on the 14th 
he was placed in the same lock-up as Kehri. Kalian was a fellow 
servant with Kehri in Bansidhar and Kanhaia LaFs employment, 
yi find, that there is no truth in the allegations of cruelty made by 
.’.‘Kehri*'.., He made no complaint to the Deputy Magistrate when he 
bmadeMs confession on the 12th June* He ’made no complaint 
■;Mh#n'h€:ws',Edm jail on the evening of June 12th nor on' 

rw,' , ' . “I 


ing' of '^.the . ^ 18th ^ when Major Woodwiight saw, him. 
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■ He did complaiE on tlie 16t}li or iTth^ and Major WoodwrigM 
tihen examined Mm, bull found aotiWng that would cn^roborate 
Ms story. KehrPs denials tlmt he made the confession at ali 
to the Deputy Magistrate and that .'he" was- brought before 
Mm are olmously false. I agree with the learned Judge that 
Kehri^s petition and retraction may probably be traced to the 
fact that Kalian, Ms fellow servant, was placed with him in the 
same lookmp on June 14tM It is then contended on behalf of 
the accused that the confession appears by the evidence to have 
been caused by the inducement or promises of the police. Kehri 
himself never alleged that it was. At the same time we would 
reject the confession if we found anything to show that any 
promise or inducement was held out to him. The vakils for the 
accused strongly urge us to consider on this point the evidence of 
Abdul Ghaffar Khan and Muhammad Ishaq Khan. The former 
said ; — When I arrested Kehri and got a remand in Agra on 
the 10th, I wanted Mm to make a statement. He said that as 
the Inspector was investigating he would make Ms statement to 
him. On the way to Hatliras he asked me to send for his rela- 
tives. I did so. 

Muhammad Ishaq Khan says : — ‘‘ It was only on the 12th 
June I learned that Kehri wished to make a statement. Two of 
his friends were there and they said he would tell the truth if he 
were promised a pardon. I said I could make no promise and 
that if accused wished to make a statement he could. I told Mm 
that power to pardon rested with the Court.^^ 

It is urged that we ought to draw the inference from this 
that the Sub-Inspector of Hathras was holding out to Kehri a 
promise of pardon, and the confession was wrongly obtained, and 
therefore irrelevant under section 24 of the Evidence Act. The 
Government Advocate on the other hand contends that no such 
inference should be drawn, that the Sub-Inspector w^as quite 
justified in asking a man. whom he had arrested to make a 
statement. He did not ask him to make an untrue statement 
or any parfcieiiiar statement, and he made no promise, and 
Muhammad expressly states that he told Kehrf s friends that he 
could not promise a' pardon. The Government Advocate further"'; 
points out that it is not any statement made by- Kehri' to,, the. 
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police that is offered in evidence, hot the confession made to the 
Deputy Magistrate after Kehri had expressly stated to the 
Magistrate that he made his confession of his own free will 
without any inducement, threat or promise. 

The confession was taken in accordance with law : there is 
nothing w’’hatever in the confession itself to show that Kehri was 
making it on account of any promise or inducement. After most 
careful and anxious consideration, I have come to the conclusion 
that there is nothing in the confession or the evidence to “ make 
it appear to us that the making of Kehri^s confession was 
caused by any inducement, threat or promise. This being so, the 
confession is relevant and must be taken into consideration, not 
only as against Kehri but also as against Bansidhar and Kanhaia 
LaL Later on I will deal with the question how the confession 
ought to be considered with regard to each of the appellants. 

The ease for the prosecution is that the false story about the 
press was told to Ghaf ur by Ohandan, the uncle of Kehri, Kehri 
in his confession says that it %Yas Ohandan who told the story. The 
evidence of Riaz Bakhsh and Faiyaz Husain is that a stranger who 
gave his name as Bhopal came and told the story to Ghafai,\ 
The prosecutiion of course say that the man who called himself 
Bhopal was Ohandan. There is some discrepancy between the 
evidence of these two witnesses and the confession of Kehri, 
Kehri says that Ohandan came to Agra, had an interview with 
Ghafur, went away for three days and then returned, and after 
two or three days’ stay in Agra took away the deceased. Both 
Riai^ Bakhsh and Faiyaz Husain only speak of Bhopal coming 
on the 12th and ISth. Faiyaz Husain says ho did not come 
before. The two different accounts are not irreconcileable 
because Bhopal might have come on the occasion mentioned by 
Kehri without either Riaz Bakhsh or Faiyaz Husain’s knowing 
of it. The point is only imxjortant as a test of the validity of 
Kehri’s confession, because I have not the slightest doubt, apart 
altogether from the confession, that a false story about the press 
was told to Ghafur by a strange man who called himself Bhopal. 
We will now consider whether the prosecution have proved the 
identity of Ohandan, The prosecution relies first on the des- 
cription given from the first of the stranger who gave the name 
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coincides with the description of Chandan. Then 
ridenee that Kehri visited Chandan at their village 
; that they left the village together, and there is strong 


that Chandan was seen in Agra about the 12th or loth 


April : it is also proved that when Chandan returned to 
Eamnagar he had money and was able to redeem ornaments and 
purchase grain; lastly, there is the undoubted fact that Chandan 
has absconded. If w-e believe the confession of Kehri, we can 
have no doubt that Chandan and the man who gave his name as 
Bhopal were one and the same person. Kehri in his confession 
never mentions the name Bhopal. This does not at all show 
that the men were the same, perhaps rather the contrary. If, 
however, the confession was false and suggested by the police, it is 
hard to believe that Kebri would not have said that the murderer 
was Bhopal or that Chandan had given the name Bhopal. There 
is another discrepancy in the details of the story told by Kehri 
and by some of the witnesses for the prosecution. Kehri says 
(apparently speaking of the visit to the Railway station on the 
12th when the train was missed) When we were going to 
the station Ghafur met an old man • • • and Ghafiir had 

told him to tell his son to send paper cover to the station.” 
There is some inaccuracy about the translation. It would seem 
that what Kehri said was that Chandan had told Kanhaia Lai, 
that Ghafur had met the old man. This is much more probable, 
because of course Kehri was not going to the station with Chan- 
dan and Ghafur. Nevertheless the incident of meeting the old 
man and sending for the paper cover is represented as having 
taken place on the 12th and nob on the I8tli by him. Khw-aja 
Bakhsh distinctly says that the incident took place on the 13th, 
and Ata-nilah makes it quite clear that the incident, if it 
happened at all, happened on the 13th. 

It may be that Kehri made a mistake in his confession about 
the day on which this happened. It is also possible that the 
Deputy Magistrate in recording the long statement mistook 
Kehri’s meaning. The discrepancy certainly exists and has nob 
been explained. Male Khan, who is alleged to be the old man 
whom Ghafur met, says that Ghafur did ask him to tell Lis son to 
send his prayerHbook and that he did so. He does not mention 

60 ■ ' , 
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or defines the expression provecP^ as follows: — A fact is 
said to be proved when after considering the matters before it 
the Court either believes it to exist or considers its existence 
so probable that a prudent man ought under the circumstan- 
ces of , the particular case to act upon the supposition that it 
I agree with the Full Bench decision* in the oa;se of 
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the date. This witness was considered a very hostile witness by 
the prosecution. He denied the rest of the statement he made 
before the committing Magistrate and his prosecution for false 
evidence has been ordered. There is also some discrepancy as to 
mehards.J. the dates of Oliandan’s departure and return to his village 
Eamnagar. This uncertainty as to dates is almost universal in 
this countix so much so that one might almost suspect a case 


when the dates fitted in too well. The question is^ do the 


several discrepancies I have mentioned cast such suspicion on the 
confession of Kehri as to make me disbelieve it^ or any rate feel 
that I ought not to act on it? 

The circumstances mentioned in the confession could not 
possibly have been invented by the police. Kehri was on 
the best of terms with his employers Bansidhar and Kanhaia Lai. 
There is not the smallest reason why he should have implicated 
them unless he was compelled to do so by the police. Mr. Kedar 
Nath has told us that he was employed by Bansidhar and 
Kanhaia Lai to defend Kalian, and the petition of appeal of 
Kehri is signed by Mr. Kedar as well as Mr. Scitya 

Chandra. The confession of Kehri in part is corroborated by 
direct evidence, some of it absolutely uncontroverted ; it is also 
corroborated by certain facts and circumstances. After careful 
consideration I have come to the conclusion that the confession 
of Kehri is substantially true. 

The next question is how far it can or ought to be used 
aa:ainst the several accused. Kehri confessed himself to be one 
of the actual murderers of Ghafur Bakhsh and Muhammad Ayub ; 
his confession affected the other accused who were being tried 
for the same offence, and section 80 of the Evidence Act enacts 
that such a confession under such circumstances may be taken 
into consideration against the person who makes the confession 
and his co-accused. Section 8 of the Evidence Act explains 
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Enhfvess t. Asliootosli OhiwkerbuUy that themeaniBg of the legis* 
lative enactment in section 30 of the Evidence Act that a con- 
fession may betaken into consideration by the Court is that the 
Court may treat the confession in the circumstances provided 
for by the section as evidence. The ^¥e^gllt to be given to 
such evidence and the way in which the Court ought to scrutinize 
such evidence is another matter depending upon the particular 
circumstances of every case^ but in all cases the Court should 
approach the consideration of such evidence with the greatest 
caution and with at least the caution with which the Courts 
have always approached the consideration of the evidence of an 
accomplice or informer. In the end^ it seems to me, that the 
question w^'kich the court must ask itself is^ clo we believe the 
^confession? It is urged on behalf of the appellants 2 and 3 
that, if the Court were to believe all the evidence that has been 
giyen against tliese appellants other than the confession of Kehri, 
they could not bo convicted, and that this being the case the con- 
fession of Kehri, cannot be used to supply the missing links in 
^ the chain of the evidence, and a passage in the judgment of 
Jackson, J, in the case I have just referred to is quoted in support. 
The learned Judge says, at p. 491 of the report In my 
opinion the confession spoken of in section 30 of the Evidence 
Act to put the intention of the Legislature into a common English 
legal phrase, is evidence . , « but I think at the same time 
it is not singly sufficient to support a conviction, that it is to say, 
an accused person other than he who has confessed cannot law- 
fully be convicted upon such confession alone, nor in my opinion 
ought he to be convicted on the ground of such confession corro- 
borated by circumstantial evidence unless the circumstances con- 
stituting corroboration would, if believed to exist, themselves 
support a conviction.’^ 

Now in the present case, if -we believe the evidence, it is 
proved that appellants 2 and 3 had a motive lor getting rid of the 
deceased. It is proved that the deceased was murdered by a per- 
son in their emploj^ment with the assistance of other persons. 
It is proved that the employ^ was on the best terms with his 
employers, and that he had any quarrel with the deceased other . 
than the quarrekof his employers is not suggested. It is proved 
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1907 that the murder was committed for a reward given to the mur- 
Bmpeeob " the wage for the act^ and there is evidence that one of 

the murderers, not the employg, was seen with th e two appellants 

' Bliortly before the murder was committed. Now I think it must 

ntcliardBi tf. admitted that all these facts^ even if believed^ would not war» 
rant the conviction of the appellaots 2 and 3. The missing link 
in the chain of the evidence is that there is^ apart from the con- 
fession, no evidence to show that the appellaiit»s 2 and 3, or either 
of them, instigated the servant or any one else to commit the 
murder, nor is there any evidence to show that the reward which 
was paid for the murder was paid by the appellants 2 and 3 or 
either of them. Can the missing links be supplied by the con- 
sideration of, or, as I prefer to call it, the evidence of the confes- 
sion of Kehri ? This High Court has decided that an accused per- 
son can be convicted on the unsupported evidence of an approver. 
I can imagine many cases in wdiich it would be impossible for the 
Court to disbelieve a confession, and I can see no reason wdiy a 
Court could notTegally convict an accused person on the unsup- 
ported evidence afforded by the confession of a co -accused. At 
the same time I think that it is very seldom that a Court would 
or ought to convict on the unsupported evidence afforded by the 
confession of a co-accused or the evidence given by an accomplice. 
At the same time I cannot agree with the dictum of Jackson, J., 
in so far as he says in the passage quoted that such a conviction 
would be unlawful. 

As I have already said, I believe that the confession of 
Kehri is substantially true. Taken as a whole, it is amply 
corroborated by the other evidence in the ease. A motive has 
been proved against Bansidhar and Eanhaia Lai, and Kehri, 
their servant, has confessed to having taken part in the actual 
murder, I feel that I am bound to act on the confession. I 
have already pointed out that the evidence against Bansidhar is 
not the same as against Kanhaia LaL I have very little doubt 
that he knew of and approved of the murder, but I do not think 
that it would be safe to convict him. I would therefore dismiss 
the appeals of Kehri and Kanhaia Lai and acquit Bansidhar. 

. By'raB.CouBt* — ^The appeal of Bansidhar is admitted. The 
" . .V.' "bonTiction and' sentence in his case are set aside. ^ The appeals of 
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Keliri and Kimliaia Lai are dismissed;. tbe coBTioliioE and sen- 
tences are confirmed; and we direct that the latter be carried out 
according to law. 
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^ First Appeal No, 268 of 1904 from a decree of Babu Pramatba Natb 
Baaerji, Subordinate Judge of Benares, dated the Sfcli of August 1904^ 

(1) (1874) L, E., 1 1. A. 157. (2) (1903) L L, E., 25 All., 545, 

(3) (1906) I. h. E., 28 AIL, 352. ; 


Before Mr. Justice JBa'/ierJi and Ifr.J'usUee Aihmn. 

: ' BAM SH^ (Dependant) fj. GANESH PBASADand another 

(Plaintiffs) and BALDEO DAS and othees (Defendants),* 

Hindu law -Title acquired under will of deceased ioiJe-^Tropertp devised 
subject to mortgages— Compromise of claims of reversioners to estate of 
wife’s father— Hat v/r 6 of densee^s title not ihetebg altered. 

One Munni M, died leaving certain property, of which his widow Jasoda 
Eunwar took possession. Jasoda Kunwar died leaving the property by her 
will to her daughter Anpurna, who also died after making a w'ill leaving the 
property in question to her husband Eain Shankar Lai. 

Both the wills provided that the devisee was to pay ofE certain incum- 
brances existing on the property. After the death of Anpurna the property 
was claimed by the reversionary heirs to Munni LaPs estate, but this claim 
was settled by a compromise by which Bam Shankar Lai gave certain land to 
the claimants in consideration of their entirely withdrawing their claim to 
the rest of the property. 

Meld that the compromise did not convey to Bam Shankar Lai the title of 
the reversioners ; but that he took under the will of his wife and could not 
therefore raise any defence to a suit for sale brought by the mortgagees 
which Jasoda Kunwar or Anpurna could not themselves have raised. Bani 
Mewa Kunwar v. Bani Mulas Kunwar (1), G-olind Krishna Harain v. Ahdul 
Qaggum (3) and Bachhe Kumvar r. JDharam Das (8), referred to. 

This was a suifc for sale on a mortgage. The mortgage was 
executed on the ICth of Marcli 1894, by Gaya Prasad and Jasoda 
Kunwar in favour o£ the predecessors in title of the plaintiffs. 
The mortgage comprised (1) certain immovable property former- 
ly of Munni Lai, the husband of Jasoda Kunwar ; (2) mortgagee 
rights in certain properties acquired after the death of Munni 
Lai by Jasoda Kunwar, and (3) property, partly proprietary 
rights and partly mortgagee rights belonging to Gaya Prasad. 
By her will dated the 9th of July 1894 Jasoda Kunwar left all 
her property to her daughter Anpurna, and Anpurna, on the 13th 
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of February 1896, made a will in favour of her husband Earn 
Shankar Lab Both mother and daughter died in February 
1896. Both the wills above referred to provided that the legatee 
W’*as to pay oiff incumbrances already existing on the property. 
In this suit Earn Shankar Lai pleaded^ inter alia^ that he was 
not liable to satisfy the mortgage debts inasmuch as he was not 
in possession under the will of Anpurna^ but by virtue of a deed 
of acquittance executed in his favour by Bhagwan Das and Mata 
Baclal, the nephews of Munni Lai, who were reversioners to the 
estate of Munni Lai after the death of Anpurna, The Court 
of first instance (Subordinate Judge of Benares) decreed the 
greater portion of the plaintiffs’ claim, and from this decree the 
defendant Earn Shankar Lai appealed to the High Court, 

Babu Jogindro Nath Chaudhri, Babu Satya Chandra 
Iluherji and Munshi La Z, for the appellant. 

The Hon’ble Pandit Snndar Lal^ Maiilvi MvJianhniad Ishaq 
Khan and Babu Durga Oharan Banerji^ for the respond- 
ents, 

Baneeji and Aikmax, JJ. — This appeal arises in a suit 
brought for sale upon a mortgage executed on the 16tli of March 
1894, by Gaya Prasad and Musammat Jasoda Kunwar in favour 
of the predecessor in title of the plaintiffs respondents. Musam- 
mat Jasoda Kunwar w^as the wddowof one Munni Lai, who died 
on the 8th of January 18S3. They had a daughter named 
Anpurna Kunwar, who was married to the appellant Earn Shan- 
kar Lai. Both Jasoda Kunw’^ar and Anpurna Kunwar died in 
February 1896. Jasoda Kunwar, before her death, made a will 
on the 9th of July 1894, in favour of Anpurna, and Anpurna, on 
the 13th of February 1896, made a will in favour of her husband 
Earn Shankar Lai. The latter is in possession of the bulk of the 
mortgaged property since the death of his wife Anpurna Kunwar. 
Gaya Prasad, one of the mortgagors, is also dead. He is repre- 
sented in this suit by his son Baldeo Das. The properties com- 
prised in the mortgage consisted of— 

(1) certain immovable property which admittedly had belong- 
ed to Munni Lai ; 

(2) mortgagee rights in certain properties acquired by Mu- 

•‘■eamTO Kunwar after Munni LuFs death j and 
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(3) property wMoli stood in the name of Gaya. Prasad coBsisfc- 
iog partly of proprietary rights and .partly of m.ortgagee ' : 
rights. 

The Court below has decreed the claim saye as to certain 
items of property, wliioh, it has held, formed part of the estate of 
Munni Lai to which Jasoda Kimwar succeeded. Bakleo .Das^ 
the son of Gaya Prasad, has submitted to the decree. Ram 
Shankar Lai, who resisted the claim in the Court below, has 
preferred tiiis appeal. An objection under section 661 of the Code 
of Civil Procedure has been filed by the plaintiffs respondents in 
regard to that portion of the claim which has been dismissed. 

One of the pleas taken in this appeal was that no decree could 
be legally made for the sale of the mortgagee rights. This plea 
was supported by certain rulings of this Court, but, as we had 
doubts as to the correctness of those rulings, we referred the 
question to a Full Bench. The Full Bench has held that a decree 
for the sale of mortgagee rights can legally be passed in favour of 
a sub-mortgagee/^ This decision of the Full Bench disposes of 
the 4th plea taken in the memorandum of appeal. 

The firot two pleas raised on behalf of the appellant are that 
no portion of the consideration for the mortgage in suit was receiv- 
ed by Jasoda Kunwar and that she executed the mortgage under 
the influence of the other mortgagor Gaya Pra?ad. 

As regards the first of these pleas, it appears that the mortgage 
in question was executed in lieu of two prior mortgages, one of 
which w^as made by Gaya Prasad and the other by Jasoda 
Kunwar. T7e have considered the evidence, and it is clear that 
there was valid consideration for the mortgage in suit. 

As to the plea of undue influence, the Court below found 
against the appellant and the learned advocate was unable to refer 
us to any evidence which wmuld warrant us in coming to a differ- 
ent conclusion. 

It is next urged on behalf of the appellant that the properties 
comprised in the mortgage either belonged to Munni Lai or were 
acquired with funds left by him, and that such of the mortgaged 
properties as stood in the name of Gaya Prasad also belonged to 
Munni Lai, Gaya Prasad being only a henamidat* It is 

/ \ ^ # Supra, p, -385. - ■■■ L “ 
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eontendedthat this being so, the mortgagee was boimd to prove 
legal necessity for the mortgage made by Jasoda Kiinwar and 
-that he had failed to do so. 

On behalf of the respondents it is argued that it was not open 
to the appellant to raise the above contention, inasmuch as he 
derived title under the will of his wife Anpurna Kunwar, who 
again derived title under the will of her mother Musammat 
Jasoda Kiinwar, and, as the appellant is admittedly not the rever- 
sioner to the ©state of Munni Lai, he cannot set up any defence 
which Musammat Jasoda Kunwar could not have put forward. 
In our opinion this eonfcentioa of the respondents must prevail. 

“We may mention that in the will wherebw Jasoda Kunwar 
bequeathed the property to her daughter it was distinctly provided 
that she was to pay oif the incumbrances already existing on the 
property. There is a similar provision in the will made by 
Musammat Anpurna in favour of the appellant. If, therefore, 
the appellant took the property under that will, he took it subject 
to the incumbrance in favour of the plaintiffs, and he cannot plead 
that he is not bound to discharge it. He, however, contended in 
the Court below in the 12th paragraph of his written statement, 
and he also contends here, that he is not in possession under the 
will, but has acquired the property by virtue of a deed of acquit- 
tance executed in his favour on the 2lst of January 1898, by 
Bhagwan Das and Mata Badal, the nephews of Munni Lai, who 
were reversioners to his estate after the death of his daughter 
Anpurna, We have, therefore, to consider what title the defen-* 
dant has acquired to the property. The document referred to 
above is printed at page 32 of the appellant's book. It recites 
that after the death of Anpurna Ram Shankar Lai, her hus- 
band, has been, under a will executed by Musammat Anpurna 
Kunwar on the 13th and registered on the 14th of February 
1896, in proprietary possession of the entire property mentioned 
in the said will.^^ The above extract negatives the defendant^© 
allegation that it was under this document and not under the will 
that he got possession. In oor judgment the title of the appel- 
lant to the property in question is derived from the will of his 
wife and the document referred to above only affirms and 
recognizes that- iitlet ' 
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After stating that disputes had arisen between Ram Shankar 
Lai and the executants regarding the validity of the will execut- 
ed by Aupurna, and that the executants were contemplating the 
institution of a suit against Ram Shankar Lai for possession of the 
property, the doouojent proceeds: — ^'But thinking that we, the 
executants, shall have to undergo a g'-'od deal of trouble in carry- 
ing on the litigation, and that the result of the suit was also 
uncertain^ we settled the matter with Ram Shankar Lai aforesaid 
through the intercession of some of the members of the brotherhood 
in this way that Ram Shankar Lai aforesaid gave 11 bighas 17 
biswas of land specified below, to us, and we, the executants, 
accepted and took the 11 bighas 17 biswas of land in lieu of onr 
entire right which we had to the property left by Munni Lai and 
Musammat Jasoda Kunwar, onr paternal uncle and aunt (respec- 
tively) and relinquish our claim to the entire movable and 
Immovable properties, specified below, being the estate of Munni 
Lai and Musammat Jasoda Kunwar. We, the executants, and 
our heirs and representatives shall never have any kind of claim 
to or charge on the movable and immovable properties left by 
Munni Lai and Musammat Jasoila Kunwar.” It is contended 
that this constitutes a transfer to Ram Shankar of the reversionary 
rights of Bhagwan Das and Mata Badal, the executants of the 
deed, and entitles him as representative of those persons to ques- 
tion the validity of the mortgage on any of the grounds on which 
those persons could have questioned it. We are unable to accede 
to this contention. We think that by this deed the executants 
of it, in view of the trouble and uncertainty which would attend 
a suit for possession of the propertjq relinquished their claim to 
the property, waived their claim t> bring such a suit, and admit- 
ted the title by virtue of which Ram Shankar Lai was then in 
possession. It did not in our opinion clotlie Ram Shankar Lai 
with all the rights which the executants bad as reversioners to 
Munni LaFs estate. In support of this view we may refer to 
what was said in the following cases Mewa Kwiwar v. 

Bani Sulas Kunwar (1), GoUnd Krishna Narain v, AUid 
(2), Bachhe Kunwar v. Dharam Das (3). As 

(1) (1874) Tj. R.., 1 I, A., 157, at p. 108. (2) % ^5 All., 

'' ' ' 646, at p. 575. 

• (3) (1906) I. ]:i.B.,28AU.|863, : ^ 
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'obs.erved by their Lordships of the Privy Council in the case first 
■ineBtionedj the deed of acqiiittancej which in reality is a com- 
promise/^ is based on the assumption that there was an antece- 
dent title of some kind^^ and it acknowledges and defines 
w hat that title is.” In this view Earn Shankar Lai took the 
property under the will made in his favour and under the terms 
of the will he took it subject to the liabilities which existed 
on it. 

This relieves us of the necessity of considering the question 
as to what portion^ if any, of the mortgaged properties formed part 
of Mimni LaFs estate and whether there was legal necessity for 
the mortgage. 

In this view the plaintiffs are entitled to a decree for sale of' 
the whole of the property covered by the mortgage. The result 
is that} w^e dismiss the appeal with costs and alloW' the objections 
of ■the respondents under section 561. of the Code of Civil Pro- 
.ceiure with costs. We vary the decree of the Court below by 
directing that the decree be for the sale of all the propei'ty com- 
prised in the mortgage. We extend the time for payment of the 
mortgage money to the 26th September 1907. Up to that date the 
plaintiffs will get interest on the amount of the mortgage debt 
at the contract rate and thereafter at 6 per cent, per annum 
until date of realization* 

Deoree modified. 
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J^efore f^ir John Stankjf, CMefJ^miice,. Mr. JtisUee Mf* €tmrge 

and Mi\ Jtisiice Hicluirds* 

BIHARI liAL (Defkotaxt) ?j. CH0KNI LAL (Fi.AiHxitE),^' / y " 

: €itil. TfoceduTG' €ode» Mictions 521, B22’-^Arhif ration'--- Atvard'^JDeoree on Judg- 
ment in aceorddnce vjiih the award--- Ap;i)eah 

Tiio matters in dispute between the parties to a suit pending in the 
Court of a Munsif were referred to arbitration. An award was delivered by 
the arbitrator to which objections were filed to the effect that the arbitrator 
had been guilty of misconduct. Those objections were, however, overrulod 
and decree was passed which was in accordance with, and not in excess of, the 
■■■•terms of, the award. : ■ 

Mdd that no appeal from such a decree would lie, the sole ground being 
that the arbitrator had been guilty of misconduct. Sham Lai v, Muri 
Kmnoar (1) distinguished. G-hulam Khan v. Muhammad Masmn (2) followed. 

This appeal was referred to a Full Bench upon tke reeom- 
meoclation of Knox and Eieliards^ JJ., and for the reasons 
stated in the referring orders^ which were as follows. The facts 
of the case appear from the re foning order delivered by Knox^ 


Knox^ J. — This appeal is brought from an order passed 
under section 562 of the Code of Civil Procedure. The matter 
in dispute between the parties had been at their rec|Lie8t referred 
to arbitration by the Court which was trying the suit. TIio 
arbitrator appointed by tlie Court returned an award, and to the 
award so returned objection was taken by the plaintiff in the 
suit under section 521 of the Code of Civil Procedure. He set 
out in his objection certain facts, and upon those facts charged 
the arbitrator with misconduct. The learned Munsif, before 
whom the award was, considered the aw’ard and the objection 
and came to this conclusion No misconduct has been shown, 
and the objection is only frivolous and vexafious.^^ The plaintiff 
then went in appeal, and the appeal was heard, by the Additional 
District Judge of Aligarh. He considered afresh the alleged 
misconduct and found that the circumstances of the ease suffici- 
ently warranted misconduct on the part of, the arbitrator as 


First App«5f^l No. 75 of lOOfifi'oman order of .Babu KuBtUEA Mohaf 
Ghosh, felocoHci Addltioanl Judge of Aligarb, dated tbe:.8tb-0f J^nxie 1906. . 

(1) Supiii, p. ia6. (2) (1001) 1. L. K., 29 Calc., 187. 
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explained in the case of Ganga 8(ihai v* Lekhraj Singh (1). He 
held that the award was in his opinion bad in law; set aside the 
decree which had been given upon the award, and remanded the 
ease under section 562 of the Code of Civil Procedure. It has 
nowhere been suggested, and indeed it cannot be suggested, that 
the decree which the Bliinsif gave was in excess of, or not in 
accordance with, the award. 

Before us it is contended that the lower appellate Court has 
no jurisdiction to hear the appeal wdiich was presented to it, and, 

. but for a decision to which I shall presently refer, I should have 
held that both by Statute and by a Full Bench ruling of this 
Court the matter was cmoloded and that no appeal did lie. It 
is contended for the respondent that the provisions of section 622 
are not exhaustive and that under section 640 an appeal does lie 
from the decree. Now section 640 runs as follows 5 — Unless 
when otherwise expressly provided by this Code or by any 
other law for the time being in force, an appeal shall lie from the 
decrees, or from any part of the decrees, of the Courts exercising 
‘"original jurisdiction to the Courts authorized to hear appeals 
from the decisions of those Courts,’^ It seems to me, especially- 
bearing in mind that the right of appeal is a right created by 
Statute and does not lie where the Statute does not make provi- 
sion for it, that section 522 is one of the exceptions to which 
section 540 refers when it says that unless when otherwise 
expressly provided by this Code, etc/^ There is farther a Full 
Bench Kuling of this Court — Ibrahim AH y, Mohsin Ali (2), 
and there is the Privy Council judgment in Qhulam Khan v* 

, Muhammad Ilassan (3). In this last named case the same 
contention that section 522 "was not exhaustive was raised, and 
in spite of it their Lordships of the Privy Council held that 
they would be doing violence to the plain language and the 
obvious intention of the Code, if they were to hold that an appeal 
lies from a decree pronounced under seciioa 522, except in so 
far as the decree may be in excess of or not in accordance with the 
award. The principle of finality which finds expression in the 
'■".’Codecs' quite in accordance -with the tendency of modem decision ■ 
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ill this coiinfcrj. The time lias long gone by siaoe the Courts 
of this country showed auy disposition to sit as a Court of Appeal 
on awards in respect of matters of fact. See Adams v. Greal 
Worth of Sootlcmd Railway Company (1). 

The learned vakil for the respondeat, however, called our 
attention to a very recent case — Sham Lai v. Misri Kunwar^ 
F. A. No, 98 of 1905. The decision is one entitled to our most 
careful consideration, but, with the utmost respect to the learned 
Judges who decided it, I find it impossible to distinguish that 
case from the present, and, in view of tlie circuiiislances already 
set out, to follow it. So far as I can see the ruling of their Lord- 
ships of the Privy Council reported in I. L. E., 29 Calc., 167, 
'"was not cited. In Sham Lai y. Misri Eunwar ike ohj^ction 
of misconduct was taken in the Court to which the award was 
returned, and the Court overruled it in the following words 
I hold that the arbitrator did hold meetings and make inquiry 
and did make the award/^ This ivas a finding by the Court in 
spite of the arbitrator himself having said that the award sub- 
mitted by him ivas a bogus award. As so much stress is laid 
upon this case, I think it better to refer this case to a Pull Bench 
in order that the point that arises, whether, wheo an objec- 
tion of misconduct to an a^vard has been heard and decided by 
the Court to which an award was returned, and the objection has 
been overruled, and the decree irhich followed upon the award 
is not in excess of and is in accordance with the award, m 
appeal still lies upon any point, or whether that decree is not as 
regards appeal absolute and final. 

Eiohabds, eJ, — This is an appeal from a decree made on an 
award. It is not alleged that the decree is in excess of or not in 
accordance with the award. The defendant contends that under 
the provisions of section 622 of the Code of Civil Procedure no 
appeal lay to the lower appellate Court. Section 606 of ^ the Code 
provides that the parties may refer any matter io difference’ 
between them in suit to arbitmfjiou. Due care is taken that the 
matters shall only be referred to arbitration when the parties 
make the application in -person or through their pleaders, who'' 
must be specially authori7.ed writing to do so. Parties are not. 
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bound to refer their differences to arbitration. They do so 
' entirely of their own motion and of their own accord. Section 
521 provides that no award made after matters have been referred 
shall be set aside except on certain grounds which are specified 
in the section. Section 522 provides that if no application is 
made to set aside the award, or if the Court after hearing an 
application to set aside the award has refiised to do so, the Court 
shall proceed to give judgment according to the award. The 
section then continues: — “ UiJon the judgment so given a 
decree shall follow .... No appeal shall lie from such decree 
e.\cept in so far as the decree is in excess of or not in accordance 
with the award.” It seems to me very clear that the Legislature 
iatended that where parties of their own free will submit their 
differences to arbitration, they should have the opportunity of 
attacking the award provided by section 621 and no other oppor- 
tunity. Parties who submit their differences to arbitration must 
■ be taken to have notice of the provisions of the Code. They, 
cannot complain if in occasional eases a decree follows a doubtful 
or even a bad award. This seems to me to be the view that was 
taken of tiie section by the Privy Council i]i the twe referred to 
liy my learned colleague. The attention of the Court when de- 
ciding the First Appeal No, 98 of 1905 does not appear to have 
been called to the case of Ohda-m Khan v, Muhammad Hassan 

On this the appeal was directed to be laid before a Bench 
consisting of the Chief Justice and Knox and Richards, JJ, 
Munshi Chdmri -Lai, for the appellant, submitted that the 
Court of first instance having overruled the objections token to 
the award and made a decree in accordance therewith, the lower 
appellate Court had no jurisdiction to touch that decree even if the 
' award were void— KJmn v. Muhammad Hassan (Ij. 

:<! But here the award was not void ; it was impeached only on the 
" , ground of misconduct, and the decision of the first Court upon 
this question was final — Ibrahim Ali v. Mohsin Ali (2). 

' Dr. Satish Chandra Saner ji, for the respondent, submitted 
that an appeal would lie from a decree pmporlitg to be‘ passed 
: in heesrdanee with a so-caiied award where there was no award ; 
''M)i Cl-’tfSOl) b b. E.,29 Csle., 167. (2) (1896) I. h. 18 Ali., m, / 
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in law* Section 522 of tbe Code of Civil Procedure presupposes 
a valid and legal award. This was the established, doctrine of 
all the Indian Courts before the Privy Council judgment in 
Glmlam Khan^s ease was pronouncad, and that had not in any 
way altered the law. Here the award was bad in law for ^^tlie 
refusal to receive proof where proof is necessary is fatal to the 
award^^ — Russell on Arbitration^ 9tli ed., p. 143. The case of 
Sham Lai v. 3fisri KwmoiT (1) was in point, for there the ob- 
jection taken to the award was one purely of miseondiict, and it 
was treated and adjudicated upon as such in the Court below | and 
in the High Court it was held that there was no legal award ^ 
by reason of the grave misconduct of the arbitrator. 

The appellant was not called on to reply. 

Stanley^ C. J. — I am clearly of opinion that no appeal lies in 
this case. Section 522 of the Code of Civil Procedure provides 
that where a decree has been passed in accordance with an 
award no appeal shall lie from such decree except in so far as 
the decree is in excess of or not in accordance with the award. 
All that is alleged in this case is that the arbitrator was guilty of 
misconduct. It is admitted that the decree is in accordance with, 
and not in excess of^ the award. This being so, it appears to me 
that the Legislature in very clear terms has prohibited the insti- 
tution of an appeal. There appears to have been some mis- 
apprehension of a judgment delivered by a Bench of this Court of 
which I was a member in F. A, No. 98 of 1905 (Lala Sham Lai 
and another v. Jf mammat Misin Kunwar). In that case I and 
my colleague set aside a decree passed upoma so-called award, 
on the ground as clearly appears from the judgment that there 
was no award in fact or in law. The arbitrator who is said in 
that case to have made the award, was examined and he deposed 
that he did not make any award in the presence of the parties ; 
that the award then before the C^iirt was in his bag, but that he 
(lid not intend to make it ; that it was only to threaten the par- 
ties that he kept in his bag the award and also another of an 
entirely contrary nature.^' The suggestion in that case made, by , 
the learned eounsel for the appellant was that somebody ''had ' 
abBtraetecl this so-called award from the bag and filed it in Court* 

( 1 ) 


1907 


IhiiAni 

Bajd 

C’KtTKXI 

Lax., 



462 


' TBCE, IHDIAK.EilW EEPOBTS, [VOE. 


EXIX. 


1907 


Bikabi 
'• Lai. 

t?* ,, 

CETTSrjTI 

Lil/. 


Wl0t 




iiili 


\Ye ■ww BOt disposed io'eBteriaiB that suggestion; but both mj 
colleague and myself came'to Ihe eoneludon that the paper wMch. 
wsxS iled was not. intended by the arbitrator to be his award or 
to be the l>asis of a 'decree; and therefore it w^as we set a«ide the 
decree. 'That is not the ease here. The case here is that of an. 
award actually prepared by the arbitrator and filed in Court by 
him — an avYard which he intended shoiilcl be acted upon and should 
of a decree. It is alleged that he was guilty of 
miseonduct in not hearing the e?ideiice of certain witnesses. If 
|::he;: w of misconduct; the course open to the, parties was to 

:;r:p| 0 ceed' under -section '52 It appears to me that the question 
'"before m is concluded bj the decision of their Lordships of the 
“Privy Council in the case of Ghidam Khan v. Mnhammad 
Smsan (1). I would; .therefore, allow the appeal, 

, 'KkdX; J. — ^I am also of opinion that in this case there was 
an award; and all that was alleged against the award was mis- 
'-■"'eonduet on the part of the arbitrator. The alleged misoonduct 
was inquired into and the Court finding no misconduct _ proved, 
overruled the objection and passed a decree which was in accor- 
dance with and not in excess of the terms of the award. The 
result was that no appeal lay to the District Judge, and the order 
of remand passed by him must be set aside. 

The learned Chief Justice has distinguished the case which 
was relied on by the learned advocate for the respondent and 
shown that it has no application to the case before ns. 

EichardS; J. — I also allow the appeal. My reasons are 
given in the order of reference delivered on the 16th of March 
1907. 

C-jurfc is that the appeal be ' 
allowed and the order of remand of the lower appellate Court be set 
ande_ and the decree of the Muasif of KasgaaJ be 'restored with 

Appeal decreed^ 

“ ' ■ , (I.) .(1901) L U .H., 29 Calc., 167. 
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Before Mr. Justice Airman* ' 

SHEO NARAIX (De3?ei;da^'t) tj. NUB MUHAMMAB^ AFBAKOTEm' (Pmxbt-' 

TI3?PS. * ' ' 

iEosecufio7i vj decree Sale in exeo^ition ~ Burchase of sJmre in properi^ to some 
extent incumbered — Fresumpiion — CioU Brocedure Code, section 318-*- 
Act No, ATFo/ 1877 (Indian Limitation Act), schedule II, article 138— 
Suit for possession. 

Whore iii exocution of a simple money decree an nndivided share in immo- 
vable propci-ty, part of ^Yh^ch was subject to mortgages, was sold, it was held 
that ill the absence o£ specific indications to the contrary it must be pre- 
sumed that the share sold was, as far as might be, the share which was not 
incumbered, 

Held also that the fact that an application under section 318 of the Code 
of Civil Procedure made by an aiiction-purchaser has been rejected** » made 
beyond time is no bar to a suit for possession of tho property purchased. 
Sent Mohun Bania v. Bhagolan Bin Bandog (1) and Kishori Mohun Bog 
Chowdhrp v. CJmnder Nath Bal (2) followed. 

The facts of this case are as follows 

OiieParaiii Siogb owned an undivided share in a viUage^amount»* 
ing to 9 annas 11 pies, 8 ebataks. Oat of this share he mortgaged 4 
annas to SheoNarain. Another 2 anna share he mortgaged to one 
Magan Lai. The rest was free from incumbrances* One Kale 
Khan, the predecessor in title of the plaintiffs, held a simple money 
decree, against Param, in execution of which a 4 anna share was at- 
tached and sold, and purchased by Kale Khan and Lai Khan for 
Es. 100. In February 1902, the plaintiffs applied under section 318 
of the Code of Civil Procedure to be put into possession of the 
property purchased. This application was, however, rejected on 
the 1st March 1902 as beyond time. The plaintiffs then instituted 
the present suit to obtain possession of the share purchased by them. 
The unincumbered rosidenee of Paramos original share was repre- 
sented by 3 annas^ 11 pies and 8 chataks, and this had been given 
by Paramos widow, Musammat Maharani to Sheo Narain, , : 

The Court of fiist instance (Muosif of Laiitpiir) found that 
the share purchased by the plaintiffs was the 4 anna share 

^ Second Appeal No. 621 of 1906, from a decree of A. Babonadiere, 
Bistriefe Judge of Jhansi, dated the 8th of March 1905, reversitig a decree 
of Babu hadli Prasad, Munsif df Lalitpur# dated the 3rd of January 19Q5. . 

( 1 ) (1883) 1. B., 9 Oalc., 802, (2) (1387) X. h, E., 14 Oak., 



decreea tlse plaintiffs’ snit. The defendant Sheo Narain appealed 

Mr, G. F. Ddlon and the llon’ble Pandit il/adctn J/o/ia» 
;3foldwi^4’i 'for the appellant. \ : 

Bon’ble Pandit Sundar Lai, for the respondents. 

AiKMASl, J.— This appeal arises out of a suit brought by t!ie 
plaintiffs respondents to obtain possession of certain immovable 
ijroperty under the following circumstances. One Param owned, 
an undivided share in a village. The extent of his share was 9 
annas 11 pies 8 ehataks, that is, he held a 10 anna share all but 
a very small fraction. Of this share lie mortgaged to Sheo 
Naraia, defendant, appellant here, a 4 anna share. Another 
2 anna share Le mortgaged to one Magan Lai. The rest was 
free from incumbrance. Kale lihau, the predecessor in title of 
:plaijafifi%vheld;a:esimide:: mocey : d 
iMecuSbd^p^'Whieh# 'applied ior attachment; of, nAanBa^;^^ 

B:odPoLThram’hBstafce;;- ^-A 4 anna share^ •was;;;attabhed,^^^ 
purchased by EalerKhan and Xial Khan on the 20th of 
i 1896^ February : l902y ::;; the.; 

plaintifli apiplied undor section SIS ot the Cvde of Civil Pro- 
cedure to le put iuto jiossession of the property purchased. Their 
application ivas rejected on tliO ist of March 1902 as beyond 
time. The plaintiffs thereafter instituted the suit out of which 
this appeal arises to obtain possession of the property wrhichpey 
alleged they had bought. The mortgage in favour of the appel- 
i Tant Sheo was a mortgage by vConditipnal ;B^e..|:,;A|.^ 

time when Kale Khan put his simple money decree into exeeu- 
tion, Sheo Harainhatl already got a decree nisi for foreclosure, 
which was subsecjuently made absolute. Magan Lai, the other 
..mortgagee, also got his mortgage against the 2 anna share enforced 
by a decree. Param then died. His widow Musammat Maharani 
' made a gift of the remaining 3 anna 11 pie 8 chatak share to 
' tlie appellant Sheo Narain, The suit is to recover possession of 
that share as representing what was sold at the auction to the 
h' . prsd^effior in title of the plaintiffs. The Court of first instance 
' fhttttd that the share purchased at auction was the 4 anna share 
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mortgaged to Sheo Farain and subject to Ms decree* On appeal 
tlie learned District Judge came to the opposite conclusion and 
decreed the plaiotiffs^ suit. The: clef e udaut Sheo Sarain, comes 
here in second appeal. The case has been very .-'f oily and' ably ■ 
argued by his learned eounsel. But the arguments of the learned 
counsel have failed to satisfy me that the decision of the learn- 
ed District Judge is wrong. At the time of the attachment in 
execution of the simple money decree^ the judgment-debtor Pararii 
possessed only the equity of redemption in 6 annas out of Ms 
estate^ the remainder, i.e.) 4 annas all but a minute fraction, 
■^vas iininciimbered. There is nothing to show that when the 
decree-holder applied for attachment of a 4 anna share in execu- 
tion of his money decree, he meant to or did apply for the attach- 
ment of an incumbered 4 anna share of his judgment-debtor* 
The presumption would be entirely against his having clone so. 
The sale notification has not been produced, and there is nothing 
to show what was advertised for sale. In the paper showing tlie 
property attached in execution of the simple money decree it is 
described as a 4 anna share in mauza Jagatpura, valued at 
’Es. 50 standing in the name of Param.^^ No mention is made 
in this farclA-taliqaj of any incumbrance. The learned counsel 
relies upon a paper which has been produced and which is called 
fard-^i-ldtf or list of purchasers at auction. It is true that in 
this there is a reference to an incumbrance of Es. 148. How 
this came to be entered in the fard-i-ldt is explained by the 
learned Judge. The share advertised for sale being an undivid- 
ed 4 anna share and 6 annas of Paramos property being under 
mortgage, a portion of the 4 anna share attached must in any 
case have been subject to iocuinbranoe. I fully agree with the 
learned District Judge in holding that the presumption is in 
favour of the auction purchaser having bought unincumbered 
property so far as it was possible for him to do so. This disposes 
of the first three pleas in the memorandum of appeal. The fourth 
plea was based upon the decision in the case of Baja Inaycit 
Bvngh V. I ^zat-mi-nissa Begcim (1), In my opinion that case 
is distinguishable from the present casa^ for, there, on' the ■ applx- ' 
cation of the auction purchaser liimself, , the property „.had, been ; 

^ (1) (1904) X. L. R,, 97 AIL, 97. 
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notified m object to ineumbratice, whicli is mt tlie case here* 
The last pleads that stich a suit as this is not maintainable, In 
my opinion there is no force in this plea. The suit is one of the 
suits described in article 138^ schedule II; of the Limitation Act. 
The mere fact that the auction purchasers or their representa- 
tives failed to apply within tiDJie to be put in possession under 
section 318 of the Code of Civil Procedure does not deprive them 
of their right to bring a regular suit; vide Serw MoJnm Bania v. 
Bhagohan Din P^andey (1); Kishori Molmn Roy Ghowdhry v. 
Clmnder Fath Pal (2). I have not been referred to any case 
which an opposite view ha.s been taken. For the above 
' reasons I am of opinion that the appeal fails; and it is dismissed 

'Appeal dismissed, 
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tion hy judgmenUdeUor to he declared insolve/if. 

The petitioner gave security for one. k%iz, who had beeu arrested inoxo- 
cutioa of a decree* He deposited a sum of money in Court on condition if an 
application which was to be made by Aziz within a time spoeiiied to bo de- 
clared insolvent was rejected on any ground whatever, tho ainoimt deposited 
would be p&ld to the decree-holder. The judgment-debtor duly presented his 
application for a declaration of insolvency, but before any order could be 
passed on it ho died Seld that the condition of the security was not ful- 
dlled, and the decree-holder was not entitled to the money deposited by 
, , ,the surety. Krishmn Mayar v. ttiinan l^ayar ifi) referred to. 

Ohjs Aisk having been arrested in execution of a Civii 'Coort;' 
decree; one Syed Ashiq AH deposited a sum of money for him in ^ 
Court as security. The terms of the security were that if an appli- 
cation which was to be made by Azia within a time specified 'to'' 
v’:-, ■ be declared insolvent was rejected on any ground whatever; the 
y ' .'amount deposited would be paid to the decree-holder. Ar^iz duly 
/::i;’madehi8 appto^ to be. declared insolvent ; but before any : 

— : v.'; 

eivil Bevision Ho. 64 of 1906. 

9 Calc., 602. (2) (1887) 1. L. E., 14 Calc., 644, ■ ' 

'*■ 
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order could be made on it he died^ on the 16th April 1906. ■ „Oa the 
19tli April 1906, the deeree-liokler applied foi-the payment tohim ';' 
of the money deposited by Syed Asbiq Ali ^The -Com'tlhowe\w, ;' 
refased this application, but subsequently, on a fresh application, 
made to it, directed that the money should be paid. Against this 
order Syed Ashiq Aii applied in revidon to the High Court. 

Miinshi Gohul Prasad, for the applicant. 

Dr. SfMish Ghandm Banerji, for the opposite party. 

J.^ — A decree was obtained against one Azk.t' ■.In' 
execution of that cleereo the judgment-debtor, was arrested. 
After some time Syed Ashiq Ali deposited a sum of money as 
security in Court. The terms of security were that if an 
application wdiich was to be made by Aziz wdthin a time speci- 
fied to be declared insolyent was rejected on any ground what- 
ever, the amount deposited would be paid to the decree-holder. 
Aziz duly made his application to be declared insolvent. Before 
any order could be made Aziz, the judgment-debtor, died on the 
16th of April 1906. On the 19tli of April the decree-holder 
applied to the Court that the money deposited by Syed Ashiq Ali 
should be paid to him. The Court made an order on the Slst of 
April refusing this application on the ground that the security 
was only given to secure the appearance of the judgmenfc-debtoi;. 
The learned Judge had evidently in his mind the piwisions 
of section 336 of the Code of Civil Procedure, which provides 
that when a jxxdgment-debtor is arrested the Court is to release 
him if he furnishes security that he will appear when Galled 
upon and will within one month apply to he declared in^ 
solvent On the 24th of April the decree-holder made a fresh 
application that the money should be paid to him and on the 
24th of May 1906, notwathstanding the order of the 21st xlprii 
1906, the Court ordered that the amount deposited by Syed 
Ashiq xlli be paid over to the decree-holder. This is the order 
v/hicli the applicant noxv xisks to set aside in revision. The 
security which was furnished was not in strict accordance with 
the provisions of section 336. The security went so far ^S' to 
undertake that if the application of the judgment-debtor to b® 
declared insolvent was rejected, on any ground 'whatever, 'the ' ■ 
money should b^paid to the decreo-holdeff It seams to me th^t, j 
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OB tbe merits'.' the clecree-holder was oot entitled to get this ■ ^ 
money* The application of the jadgment-debtor was never re^ 
jected* His death rendered an order under section 351 of the 
Code of Civil Procedure impossible^ and even assuming that the 
security was bound to the full exlent of his undertaking when he 
deposited the money, in my judgment^ the Court ought to have 
given back to him the money deposited after the death of the 
judgment-debtor. The decree-holder contends that, even assum- 
ing that the decision complained of is wrong, this Court ought 
not to interfere in revision. This contention is met by the appli- 
cant by pointing out that so long as the order of the 2ist of April 
stands, the lower Court bad no jarisdiction whatever to make 
the order of the 24th of May 190G. Under all the circumstances 
I think that this is a case which I should entertain in revision. 

Ah I do entertain it, I think on the general merits Syed Asliiq 
All is entitled to the money deposited in Court. In an exactly 
^ i-imilar Od^^'^Krishifban Nayar w Ittimm Nayar (1) it was held 
that ,,whet*e the judgineat-debtor died before the expiration of 
-the time granted for making an application for insolvency, the 
security wa« release. I allow the application and set aside the 
order of tho 24th of May 190B. I make no order as to cost^. 

Applwftion allowed. 

Before 3fr, Justice lUcMrds. 

J. G. "WILLIS AXB omras (applicaxts) v. JAWAD HUS ATX and othebs 

(OprOftlTE PAKTIES)* 

Ciml Frooedure Codef sections G22, 02S, 620 and Memetc (f jud(}meut 

Application for remew rejected — Beinsion — e-mail Cause Court suit. 

rejected, wroiig'ly, on the ground of a sttpposeddefieieBcy in the eourfc'fee 'paid ^ 
upon the application. Weld thit this order wass open to revision. Barn Lai v. 

Matan Lai (2) distingui&hed, 

' ■''-.■-This was an .application in revision arising out of a suit in a 
..Small Cause, 'Court in which the plaintiffs claimed a sum of 60 or 
||||||^|e^Ha|le|ei;?lA^0vdueiby;r'';th|:V^ 

.'plekder , to them as executors of the Will of one T. A. Martin, 

.The defehdanis contested the suit and claimed a set-off amounting 

' ^ ^ ‘ , « Civil UoTision Ko. 48 of mo6, m . . ; , ‘ • 

f ''f ^ ’ (1) Ci0Oi) LL. B., 24 Mad», 637, C®) L L. B* 26 All, 572. ' ' 
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■I to about Es. 120. The Court of Small Causes' dismissed :vth:e::'.^ 
plaintifis’ suit and decreed the ay hole set-off claimed by the defen- ^ 
dauts. The plaintiffs applied for a review oi judgment within 
t!i.e period of 90 days aliou’ed for such an applioation, and paid 
a court foe of Rs. 4-8-0, The Courts ho Aveveiv vYithout going into 
the merits of the application for review, decided that the plaintiffs 
should have paid a court fee upon their claim and also on the 
amount claimed as a set-off i)y the defendants^ and rejected the 
application without giving time to pay in the deficiency. The 
plaintiff’s thereupon applied in revision to the High Court, 

Babu StUya, Chandra M ulcer ji^ for the apj)liearxt.s. 

liaramat Hihsam, for the opposite parties. 

Richards^ J. — In this case the plaintiffs sued for a sum be- 
tween Es. 60 and Es. 65 alleged to be clue by the representatives 
of a deceased pleader to them as executors of the Will of one T, 
A. Mari ill; deceased. Tiie defendants contested the claim of the 
plaintiffs and claimed a set-off’ amounting to about Rs. 120. The 
case was heard by the Judge of the Small Cause Court, who dis- 
missed the plamtifls^ suit and decreed the whole set-off* claimed by 
the defendants. An application was made for review of judgment 
and the plaintiffs paid a court fee of Es. 4-S, The Court beloiY, 
without going into the merits of the application for reriew of 
judgment; dceidecl that the applicants should have paid a court 
fee to cover a sum equivalent to the amount claimed by the plaintiffs 
in their plaint plus the amount claimed by the defendants as set- 
off’. No time was given to the applicants to pay this additional 
court fee. The application for review of judgment Avas made 
Avithin 90 days from the date of the decree. The plaintiffs now- 
seek to set aside the order rejecting the application for review on 
the ground that the court fee paid by them Avas moi^e than suffi- 
cient and that they in any event should have been allowed timet®’ 
pay the additional court fee. Article 6 of the first schedule oi 
the Court Fees Act of 1870 expressly provides that where an appli- .■ 
cation for review of judgment is made within 90 days and where 
- ' there has been no appeal, the proper fee payable by the appMcants' 

. is one half of the fee leviable on the plaint;' '' ' The fee on the plaint , 
//;: ; in the present case which was to' recover a sum between Rs. ■ GO .c 
’ and Es. 65 Avasli sum of Es. 4-14. It seems to me quite clear that//: 
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the applicants'' were' entitled to present their application for review 
of judgment by paying a court fee of Es, 2-7. I cannot see that 
the fact that the defendants claimed a set-off amoanting to Es. 120 
made any difference. In my judgment the learned J udge of the 
Small Cause Court was clearly wrong in rejecting the application for 
rcvies? of judgment on the ground of court fee. It is saicb however; 
that section 629 of the Code of Civil Procedure expressly enacts 
that an order rejecting an application, for review is final; and in 
support the learned counsel for the opposite side has cited the case 
of E'xm Lai v. Matan Lai (1). In that case there had been a 
decision on the merits by the Court W'hose order it was sought to 
set aside in revision^ and the learned Judges were of opinion that 
none of the facts in that case fell within any of the three contin- 
gencies specified in section 622 of the Code of Civil Procedure, The 
present case differs in two important respects. In the first place 
this is an application for iwision of a decision of a Small Cause ' \ 

.ierenee to section 62S of the Code of Civil Procedure it will be seen 
what are the proper and only grounds on wdiicli an application can ^ 
be made for review of judgment. Section 626 provides that the 
Court may reject the application if it considers that there are no 
sufficient grounds for review. I think this section clearly refers 
to a consideration of the application on the merits^ and if in the 
present case there had been a consideration of the case on the 
merits, I would have no hesitation in rejecting the present applica- 
tion. 1 wi^h it clearly to appear that I express no opinion what- 
ever on the genera] merits of the ease. My decision is confined to a 
decision that the ruling of the Court below as to the court fee was 
erroneous and that it ought to have heard the application, I there- 
fore allow the application and set aside the order compkine I of I 

and remand the ease to the Court below to hear and determine the 
application in accordance with law, ” Coats of this application, will ' ■ v 


Application allowed, 
il) {X004} L L. E., 20 All., 672. 




VOI<. XXIX.] 


ALLAHABAD SEEIBS. 


m 


APPELLATE CIVIL. 


1907 


Beforo Sir John Similep^ 'Knight ^ Chief Justice ^ md Mr* Justice 

HUSiilMT JiHANAM AkD Astoteeb (Plaintiffs) it. HITSAIH KHAN 

ANB OTHBES (DeFENEAKTS).^ ■ 

Aet Uo. IV of iSS2 f Transfer of Bropertg ActJ, sections 62 and G3“«*- 
Mcvtgage-^MedempHon — Act JIo. X'F of 1877 f Indian Limit ctUon AefJ,sche^ 
ditU If article lZ4i -^Mortgage hg mart gag ee purporting to he of a proprietary 
interest in the mortgaged prop erty--^F or eclo sure. 

Under ordinary circumstances a mortgagor cannot, before tlie time 
limited for payment to the mortgagee expires, take proceedings to redeem the 
mortgage. Broionv. Cole (1), Vadju v, Vadju (2), Kaglmhaf Dayal v. Budhu 
Lai (8) and Be Braam y* Ford (4) referred to. 

The widow of a nsufructuaiy mortgagee in possession made a gift of the 
mortgaged property to A, IST. The donee mortgaged part of the property, the 
subject of this gift, to P. if., purporting to mortgage the full proprietary in- 
terest in the property. P. JT. took proceedings for foreclosure against A, S* 
as absolute owner and obtained foreclosure and possession of the property. 
Soldi finding that P. if. acted hand fide and had no reason to suppose 

that A* S. was not, as he represented himself to be, the full owner of the 
property mortgaged, that P. if. was entitled as against the representativa 
of the original mortgagor to the protection afforded by article 134 of the 
second schedule to Act No. XY of 1877* 

Ahamed Kutti y. Bamm Samhudri (5) and Bam Chandra Vithal v, Sheihh 
Mohidin (6) distinguished, Bhagman Bahai v. Bhagwan Bin (7), Badamth 
Bass Y. Q-ishorne and Co, (8), Yesu Bamji Kalnath y. BaXkrishna La'kshman 
(9), Behari Lai y* Muhammad MutiaJti (10), Maluji Y. FahirChand (IZ), M.a* 
nacihraman Bttan Tlmmluran Y. Ammu (12) and Sarayan v. Bhri Mam Chandra 
(13) referred to. 

This was a snife to redeem a mortgage of the 6th of Jaauary 
1830, executed by Mirza Aman AH and Agha Fateh Ali in 
favour of Muhammad Ata-ullah Khan to secure an advance of 
Rs. 19,600. The mortgage comprised twelve villages situated 
in the district of Cawnpore. The plaintiff claimed to be the 
daughter of Aga Fateh Ali, who survived Aman Ali, and as such 
became entitled to the equity of redemption in the mortgaged 

•First Appeal No, 91 of 1904, from a decree of Babu Bipin Bihari 
Muierji, Subordinate Judge of Cawnpore, dated tbe 4th of Janaary 19b4. 

(7) (1886)I.L. B.,9AU., 97. ^ 

(11) p36) I. L. K, 22 Bom., §28. » 

(12) (1900) I. L. R,, 24 Mad., 471. ' 


(1) (1844) 14 Sim., 427. 

(2) (1880) I. L. li; 6 Bom., 22, 

(S) (1SS5) 1. L. B.. 8 AO.. 95. 

(4) (1900) L. E,, 1900, Ch„ 142. 

(5) (1901) I. L. B., 26 M8d.,99^ 

(6) (1899) I. L. B., 28 Bom , 614. 

- (13) (1903) I. L. 27 :Bom., 878. 
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property. ' The plaintiff's,, ease was that the mortgage was created 
by two contemporaaeoas documeats of the 6th of January 1830, 
namely, a sale deed, in favour of xita-^ullah Khan, and an ikrar- 
oama by which Ata-ullah Khan agreed to re-conyey the proper- 
ties to Atnan Ali and Fateh Ali on payment of Es. 19,500 and 
interesjt on the expiration of a term of nine years. Ata»nllah 
Khan was succeeded on his death, in 1843, by his widow Sahib 
Begam, who, on the 13th of March 1862, gave the projjerty to 
the defendant Ali Husain Khan. The other defendants are 
transferees from him. On the 7th of January 1867 Ali Husain 
Khan mortgaged by conditional sale without possession to one 
Frag Karain five of the villages, and Prag Narain dedicated 
these five villages to the idol Sri Eukmini Kishen Das. On the 
' ' 13th of February 1871, Prag Karain, as the manager of the temple 
Eukmini, took foreclosure proceedings, and on the 19th of 
June 1872 obtained an order for foreclosure, and followed this up 
by a suit for possession, and oh the 2nd of August 1872 obtained , 
^ possession’ of the-five viUages. In the plaint it was alleged that 

money had been satisfied out of the usufruct of the property or by 
payment before or after the stipulated period the property would 
be redeemable, and that the principal ami interest had in fact 
been satisfied in 1200 Fasli, that is, before the expiration of the 

The defendants pleaded inter alia that the claim ^vas barred 
by 60 yearsMimitation, and as reg<ards the five villages which 
wore dedicated to Sri Eukmini that it 'was barred by the rule of 
;pr0serii)ed .,by,:nrticl0 AS4::;of 

'Ihe Court of first instance held that the suit w-as barred’ by 
limitation and dismissed It. That Court also found that the 
plaintiff was not, as she professed to be, the daughter of Aglia 

' Messrs. JSamrmt Emam^ Abdul Majid and B. E. O^Gonor^ 
Mrs, 4^ jg, , If. If aUaeh and Pandit Lai Nehm^ 
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Tte Higii Court (Staxlky^ C* J, and Bxtbkitt, J*) found on 
the faots that the plaintiS Hasaini Khanam was^ as slxe alleged^ 
the daughter of Fateh Ali. As to the issue whether the plaintiff^s 
suit was barred by the sixty years’ rule of limitation^ and as to 
the other points of law raised by the appeal the judgment of the 
Court — after discussing the documentary evidence as to the origi- 
nal mortgage of 1880, and its bearing upon the question whether 
that mortgage was redeemable within nine years or only after the 
expiration of the period — continued as follows : — 

Ordinarily a mortgagor cannot; before the time limited for 
payment to the mortgagee expires, take proceedings to redeem. 
The reason for this is that it was the agreement of the parties 
tliat the mortgage should; during the intervening time, remain as 
security for the money advanced, and therefore it is not compe- 
tent for either party to disturb that relation — Brown v. Gole (1). 
Westropp, 0. J., in his judgmeiit in Vculju v. Vadju (2) 
says : — The general principle as to redemption and foreclosure 
is that in the absence of any stipulation expressed or implied to 
the contrary the right to redeem and the right to foreclose mu-t 
be regarded as co-extensive.’’ In that case the stipulation in the 
mortgage deed was that the mortgagor would pay the debt 
witliin ten years and redeem the mortgaged property, and it was 
held that a suit for redemption instituted within the ten years was 
premature, the more use of the word within not being a 
sufficient indication of an intention that the mortgagor might 
redeem in a less period than ten years. So in Maghubar Dayal 
V. Bihdhu Lai (3), in which the stipulation was that the priocipal 
and the interest should be paid at the promised time (thatwas in 
ten years), it was held that the advance by the mortgagee to 
the mortgagor was for a period of ten years certain, and that the 
mortgagor was not entitled before that period had expired, to 
redeem the property. . The principle acted upon in these cases ‘is 
embodied in the Transfer of Proport}* Act, Section 60 provides 
that at any time after the principal money has become payable/’. 
the mortgagor may redeem. Section 62 prescribes in the' .ease! ' 
of a usufructuary mortgage, that the; mortgagor -has ^ a right-'! 
to recover possessioa of the property ' where the, mortgagee Jis....- 
(l) (1844) 14 Sim,, 427. .. (2) (1880) I. L.B., S 22, ' 'ni; >: 
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autiiorized to pay himself from the rents and profits the -interest 
of the mortgage debt, ‘‘ when the term (if any) prescribed for the 
payment of the mortgage-money has expired, and the mortgagor 
pays or tenders to the mortgagee the principal money, &c.” Also 
in section 67, in which the right of foreclosure or sale is pre- 
scribed, the language is as follows ; — “ In the absence of a 
contract to the contrary the mortgagee has, at any time after the 
mortgage money has become payable to him, &c,,” a right to 
obtain an order for foreclosure or sale. The principal money only 
becomes payable when the payment becomes obligatory upon 
the mortgagor. Lindley, M. R,, in the ease of De Braam v. 
Ford (1), commenting on the meaning of the words ‘time of pay- 
ment ’ contained in a bill of sale, observes : — “ To my mind the 
expression is unambignoas ; it means the time at which payment 
is to become obligatory, the time at which the borrower must 
pay and after which, if he does not pay, he can be sued for 
payment.” 

On the evidence afforded by the proceeding before the Col- 
lector we are of opinion that the agreement of the parties was 
that the advaneemade by Ata-nllah Khan was to be left outstand- 
ing for a period of nine years, and that within that period the 
mortgagee could not foreclose the mortgage nor could the mort- 
gagors redeem it. The learned Sirbordinate Judge appears to 
have been of this opinion also, for ho says in his judgement : — 
“ The mortgage was, no doubt, for a term of nine years.” But then 
he holds that by reason of the statement by the plaintiffs in the 
plaint that the debt was actually satisfied out of the usufruct 
within the period, the plaintiffs could not rely on this fact. He 
also seems to hold that it was optional with the mortgagor to 
redeem whenever he pleased, and that therefore the period of 
limitation ran from the date of the mortgage. After referring to 
some rulings he says; — “ Having regard to the terms of the 
mortgage in this case and to the plaintiffs’ allegations I am 
hound to hold, following the above rulings, that the period of 
limitation in this case will run from the date of the mortgage, 
wie,, the 6th of January 1880, and the suit was beyond time on 
the 6th of; January 1899, when it was instituted.”^ We are unable 
^ ;(1) .'I-- lEtoO, I di., 142, 
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to agree, with Mm as to this* The time began to run, we think, 
from the expiration of the term of nine years, and the mere fact 
that the ' plaintiffs alleged that the mortgage debt was. .satisfied 
%Tithin this period, doe^ not aSect the question. 

The next point upon which Mr. Byves on behalf of the 
principal respondents relied was as to the sufficiency of the 
stamp upon the plaint. The suit is one for redemption, but the 
plaintiffs in their plaint alleged that a large surplus was due to 
them and in the plaint they asked that this surplus should be 
paid to them. Appended to the plaint is given a statement 
showing the amount) of receipts and disbursements according to 
the settlements of 1247 and 1282 Fasli and bringiEg out a 
large balance of over two lakhs, as due to the mortgagors. The 
Munsarim found that the court fee of Es. 765 paid by the plain- 
tiffs in respect of the claim for redemption was sufficient, but 
that no court fee had been paid in respect of the surplus of profits 
clain ed by them. Ho held that a further court fee of Rs. 2,220 
was payable, and an order wms passed directing the plain- 
tiff to make good the deficiency. On the 21st of January 1899 
the plaintiffs applied for three weeks’ time to makegood the 
deficiency, but this application was rejected on the 23rd of Jan- 
uary, and on the 25th of January 1899 an order was passed by 
the Subordinate J udge directing the plaint to be registered, 
subject to any objection the defendants might raise. The princi- 
pal defendants raised the preliminary objection that the plaint 
should have been rejected owing to the fact that the deficiency 
in the court fee had not been made good by the* plaintiffs within 
the period fixed by the Court, and also on the ground that as 
there was no sufficiently stamped plaint presented to the Court 
before the expiry of sixty years, the claim was beyond time. 
These objections were disallowed, and on the 26th of September 
1899 the plaintiffs were allowed to withdraw their claim for 
mesne profits with liberty to sue again in respect of such 
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decree for redemption, did not alter tiie nature of the suit so as 
to necessitate the payment of an additional fee. Section 7, sub- 
section 9 of the Court Fees Act provides that in a suit for 
redemption the court fee shall be valued at the principal amount 
secured by the mortgage. As a suit for redemption only a proper 
court fee has been paid. Another answer is that section 373 of 
the Civil Procedure Code empowered the Court to allow the 
plaintiffs to abandon part of their claim with liberty to bring a 
fresh suit in respect of the part so abandoned, if it was satisfied 
that the suit must fail by reason of a formal defect or that there 
were sufficient grounds for permitting them to abandon part of 
their claim. This section was intended to meet, amongst other 
cases, a case in %Yhicli there had been an improper valuation of 
, the stamp. Sir J. W. Colvile in v. The Collector of 

Bajshahye (1) dealing with the powers conferred by this section 
observes, at ptige 170, There is a proceeding in these Courts 
called a noix-suit, wliich operates as a dismissal of the suit with- 
out barring the right of the party to litigate the matter in a fresh 
suit ; but that seems to be limited to cases of misjoinder either 
of parties or of the matters in contest in the suit ; to cases in 
which a material document has been rejected, because it 
has not borne the proper stamp, and to cases in which there has 
been an erroneous valuation of the subject of the suit.^^ The 
Court was in our opinion authorized in permitting the withdraw^al 
by the plaintiffs of that portion of their claim which was concerned 
with any surplus of profits which might be found to be due 
to them, AVe are unable therefore to accede to Mr. Ryves^ 
contention. 

We now come to the last question discussed in the appeal. 
As we have showm, the Court below held that in any case the 
plaintiffs^ suit is barred by 12 years^ limitation under article 134 
of the Limitation Act as regards the five villages held by the 
defendant Sri Kukmini and the defendants who are transferees 
of lotions of these five villages from Sri Eukoiini. On the 
death of the mortgagee Ata-ullali Khan, his widow? Sahib Begam, 
became entitled to the mortgaged proj^erty. She, in the year 
1862, made a gift of it to Ali Husain, and he on the 7th of January 
. (1} (l6P)13Mao.,I.A,, 160^ * ■ 
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1867 mortgaged fi?e of the twelve villages by way of eonditiotta! 
sale without possession to Prag .Naraia, who later on dedicated 
these five villages to Sri Riikmini. On the 13th of February 
1871 Prag Naraiii took proceedings against Ali Husain for fore- 
closure of his mortgage^ and in these pj’oceeclings treated Ali 
Husain as absolute proprietor. On the 19th of June 1872 a decree 
for foreclosure was passed^ and on the 2iidof July 1872, according 
to the practice whieli then prevailed, a suit was brought for 
recovery of possession against Ali Husain and a decree was 
obtained therein, and on the 2iid of August 1872 Prag Narain 
obtained delivery of possession. These proceedings were taken 
behind the back of the original mortgagors, Ali Husain having 
been treated as sole and absolute proprietor. The Court below 
held that Prag Naraiii was a purchaser of the property within 
the meaning of that expression as used in article 134 of schedule 
II to the Limitation Act ; and that the claim of Fateh Ali and 
his daughter wuxs barred. On the part of the appellants Mr. 
O^GonoT strenuously contended that article 134 did not apply to 
a case of an involuntary sale and that the foreclosure proceedings 
taken by Prag Naraiii did not constitute him a purchaser within 
the meaning of the article, and that if this bo granted the defen- 
dants are forced to rely on the mortgage of 1867, and that inas- 
much as that mortgage was a mortgage without possession the 
defendants do not come within the purview of the article. Mr. 
O'GonoT cpioted in support of his argument the case of Ahd^ed 
KuUi V. Ramcm NaTnhudri (i), in which it was held that a 
purchaser of immovable property at a sale in execution of a money 
decree in which the real interest of the judgment-debtor was that 
of a mortgagee only was not a purchaser from the mortgagee within 
the meaning of article 134, even though the property w’as sold as 
the property of the judgment- debtor without any limitation of 
his interest therein. He abo relied on the decision in Ram 
Chandra Y. Bheikh Mohidin (2), in which it was held that a 
person purchasing or taking a mortgage from a mortgagee believ- 
ing that he is getting a good title, must have possession of the 
property for the statutory period in order to protect the transac- 
tion as against the original mortgagor under, article 134. 

(1) (laoi) I. L.ti, 25 Mai, 99, ■ (2) (1899) I, L. B., 23 Bom,, 614. ' 
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It is cleat from tlie mortgage of 1867 that Ali Husain held 
himself out to the mortgages as absolute owner of the property 
therein oomprisedi In it, it is recited that the property is owned 
and possessed by him and that he is in proprietary possession of 
it. He purported to convey to the mortgagee an absolute interest 
in the property subject to redemption. It may be taken, we 
think, to he well settled law that a mortgage as w'ell as an out 
and out sale by a trustee or a mortgagee is a purchase within the 
meaning of article 134. In Bhagwan Sakai y. Bhagwan Din, 
(1), Edge, C. J., and Tyrrell, J., held that article 134 was intend- 
ed to protect a person who happening to purchase from a mort- 
gagee had reasonable grounds for believing and did believe that 
his vendor had. the power to convey and was conveying to him an 
absolute interest and not merely the interest of a mortgagee. In 
their judgment the learned Judges refer to the case of Badanath 
Dass V. Gisborne and Go, (2) in which their Lordships of the 
Privy Council discussed the meaning of the word “ purchaser ” as 
used in section 6 of Act XIV of 1859, which closely corresponds 
with article 134 of schedule II to the Limitation Act of 1877, and 
point out that upon the true interpretation of their Lordships’ 
language, a person who purchases from a mortg^ee having 
reasonable grounds for believing and believing that his vendor 
had power to convey ta him an absolute interest, and not merely- 
the interest of a mortgagee, was a purchaser within the meaning 
of the article. In the case of Yesu JRamji Kalnath v. Balkrish- 
na Lahshman (3) it was held by Sargent, 0. J,, and Candy, J., 
that the expression “purchaser for valuable consideration ” in 
article 134 includes a mortgagee as well as a purchaser properly 
so called. In the case of Bekari Lai v. Mnhammad MuUahi 
(4), Aikman. J., expressed the view that the term “purchased” 
as used in article 134 could not be taken as including “ mortgaged , ” 
butBanerji, J., in the same case expressed a contrary opinion. 
In the case of Malnji v. Fakir Ohand (6) the same question 
was discussed, and it was held by Parran, 0. J., and Pulton, J., 
following the decision in Tern v. Balkrishna that mortgagees 
are purchasers for value within the meaning of article 134. 

(1) (1880) 1. L. E., 9 AlU, 9L (3) (1891) I. L. E., 15 Bom., S8S, 

(2) (1809) 14 Moo., L A., 1. (4) (1898) I. L. E, 20 All., 4S2. 

(6) (1896) I, L, E, 22 Bom., 225. 
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la the case of Mmiavih^amnn Mtan Tharft,buran v. Ammu 
(1) it was held by White, C. J., and Shephard, J., Davies, J., dis- 
senting, that a mortgagee whose mortgagor was merely a mortgagee 
(jf lands but who mortgaged as if he were complete owner, was a 
purchaser within the meaning of article 184, and having been 
in possession for 12 years, was entitled to the benefit of that 


article. 

In the case of Narayan Manjoya v. Shri Bamchandm Bev- 
asthan (2) Jenkins, 0. J., and Aston, J., held that a lease descrilied 
as a “ mulgeni lease ” was a purchase pro ta.'nio of the interest 
thereby assured within the meaning of article l84. Jenkins, 
C. J., who delivered the judgment of the Court, says : — “ Here 
no doubt we have a mulgeni lease and not an absolute alienation, 
l)ut in principle this involves no distinction, for even if article 
134 1)6 treated as the governing article, a mulgeni lease is a pur- 
cl-ase pro tanto of the interest thereby assured.” 

We are supported by the foregoing authorities in the view 
whioli we take, namely, that a person who bond fide purclTases 
from a mortgagee in possession w'hat is represented to him and 
what he believes to be the absolute interest, is entitled to the pro- 
tection afforded by article 184. In the ease before us we find 
that Ali Husain held himself out as the absolute owner of the five 
villages which were mortgaged to Prag Narain and we have no 
reason to suspect that Prag Narain had any reason to doubt the 
representation which was made to him by his mortgagor. We 
find that Prag Narain obtained possession of the mortgaged pro- 
perty on the 2nd of August 1872, and that he and his successors 
in title have been in uninterrupted possession of it from that time 
to the present. The eases upon which Mr. O’Oonor mainly 
relied do not bear out his argument. One of these, BauncJiandra 
V. Sheikh Mohidin (3), which decided that a person purchasing or 
taking a mortgage from a mortgagee, believing that he is getting a 
good title, must have possession of the property for the statutory 
period, in order to validate the transaction as gainst the original 
mortgagor under article 134. This case decided that a purchaser 
from a mortgagee of what is represented to be the absolute estate, 

fl)l (1800) 1. L. B., 24 Mad , 47l . (2) (If 03) I. L. Bowi,'.373. 

^ ' , (3)1 (1889), I. L. B., 23.Boin., 614. 
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must be a purchaser with possessi on so as to make the purchase 
valid as against thetrae owner, after 12 years’ enjoyment. 

This case is not applicable to the case before us, in view of the 
fact that Prag Narain, the mortgagee, obtained possession in the 
year 1872, and that he and his transferees have been in possession 
ever since that time. The other case on which he relied, namely 
Aham^ Kutti v. Raman Nambwiri (1) also has no close appli- 
cation. In it, it was held that article 134 only applies to cases 
in which the mortgagee disposes of the property voluntarily and 
not to a purchase made at an auction sale in execution of a money 
decree, in which the interest of the judgment-debtor is only that 
of a mortgiigee, The mortgage of 1867 made to Prag Narain 
was a voluntary transaction, under which no doubt possession was 
not directly oWained, but it was a voluntary sale sub modo by 
virtue of which the mortgagee by the aid of the Court afterwards 
obtained possession. 

Possession is not referred to in article 134, but we are disposed 
to “think that the article is applicable only to cases in which a 
purchaser, whether his purchase be absolute or merely sub modo, 
must obtain and hold possession for 12 years or upwards, in order 
that ho may have the benefit of the article. If the purchaser is a 
purchaser from a trustee, the property cannot be followed into his 
hands, as it may be under section 10 of the Limitation Act, unless 
he have possession . So in the case of a purchase from a mortgagee, 
the mortgagor has no notice of the transaction unless it be with 
possession. Taking therefore the view of the article most favour- 
able to the plaintiffs appellants, their contention fails, inasmuch 
as Prag STaraiu and his transferees have had possession since the 
year 1872. 

For these reasons we hold as regards thefive villages included 
in the mortgage of the 7th of January 1867, that the plaintiffs’ 
claim to redeem them cannot be sustained. 

In view of the conclusions at which we have arrived upon the 
several points raised before us in this appeal, we are prepared to 
. give a decree to the plaintiffs for redemption of the seven villages 
, included in the mortgage which did not pass to Prag Narain under 
his mor%age, upon payment of any sum which may be due, after 
. . (l) (1900) I. L. S., 26 Mad., 99. • 








(2) How mnoii of the mortgage] debt, if any, attributable to 
the seven villages remains unpaid to the mortgagees, after mak- 
ing allowance for the usufruct of the property by the mortgagees 

from the date of the mortgage? 

We direct the Court below to take such relevant evidence as 
the parties respectively may tender. On return of the findings 
the parties will have the usual ten days for filing objections. We 

reserve the quesliioB of costs, 
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of the ajnouut found to he due is not a proper order when the mortgage 
sought to be redeemed is a usufructuary mortgage. Nevertheless where such 
an order has been made and the decretal money has not been paid within the 
time limited and the decree has been allowed to become final, the plaintiffl 
cannot thereafter bring a second suit for redemption. Siia Sam v. MaMo 
Lai (1) referred to. 

This was a suit for redemption of a usufruotuary mortgage, 
which was hronght under the following circumstances. On the 
20th of May 1901 the mortgagors obtained a decree for redemp- 
tion of the mortgaged property subject to the payment of 
Es. 2j566 within three months. . The decree directed that if 
the amount found to be due was uot paid within the prescribed 
time, the plaintiffs’ right to redeem would he extinguished. 
This amount was pai5 witMn the time limited, and the plaintifis 
obtained possession of the property, the subject of the suit. 
Subsequently the decree was modified in appeal, and a sum of 
Es. 3,1 60-10-0 was fouud to be due by the mortgagees instead of 
Es. 2,656. The additional amount thus decreed for redemp- 
tion was not paid by the mortgagors, nor did they obtain any 
extension of the period prescribed for payment. The mortgagors 
withdrew from Court the sum of Rs. *2,555 which they had 
deposited in accordance with the decree as it originally stood, 
and brought a second suit for redemption. The Court of first 
instance (Subordinate Judge of Aligarh) held that the suit 
would not lie; and tins decree was affirmed on appeal by the 
District Judge. The plaintifis thereupon appealed to the Higli 
Court. 

Dr. Tej Bahadv/r Sapru, for the appellants. 

Mr. B. E. O’Gonor and Baba Durga Oharan Banerji, for 
the respondents. 

Staniiby, C. J., and Buekitt, J.— This appeal arises out of 
a suit for redemption of a usufructuary mortgage of the 28th of 
July 1887. Both the lower Courts dismissed the plaintiffs’ 
claim. The mortgagors were Musammat Parbati and Musam- 
mat Khem Kunwar, and the mortgagee is the defendant respon- 
dent Madsudan. On the 20th of May 1901, the mortgagors 
obtained a decree for redemption of the mortgaged property subject 
to the payment within three months of a sum of Es. 2,665, The 
: (1) (1901) I, t. E., 24 All., 447 






AIJ.AHABAD SEEIES. 


483 


VOU XXIX.] AIJ.AHABAD SEEIES. 48o 

decree directed that if the amount found to be due was not paid 
witliin the time prescribed, the plaintiffs’ right to redemption 
would be extinguished. The amount due was paid within the 
tliree months and possession of the property was restored to the 
mortgagors j but on appeal the decree of the Court below was 
modiaed, it being found that a sum of Es. 3,160-10-0, and not 
niei'ely Rs. 2,566, was due on foot of the mortgage. This sum 
was oi'dered to be paid on or before the 5th of March 1902, and 
in all otlier respects the decree of the 20th of May 1901 was 
upheld. The mortgagors failed to pay the amount so directed to 
be paid and did not obtain any extension of time for payment. In 
consequence of this the mortgagees applied for and obtained an 
order for recovery of possession of the mortgaged property. The 
sum of Rs, 2,666 which had been deposited in Court was with- 
drawn by the mortgagors. The suit out of which this appeal has 
arisen was then brought on the 10th of February 1905 for 
redemption. It is met by the plea that it is not maintainable in 
view of the fact that by the decree of the 20tht of May 1901, as 
also of the later decree affirming it, the right of redemption became 
extinguished on the expiration of the time allowed for payment 
of the mortgage-debt and failure by the plaintiffs to redeem 
before the time. Both the lower Courts yielded to the plea and, 
we think, rightly so. We are satisfied, in view of the provisions 
of sections 82 and 93 of the Transfer of Property Act, that the 
Court ought not to have passed an order declaring that the plain- 
tiffs’ right to redeem should he extinguished if the mortgage debt 
was not satisfied within the periotl fixed by the decree. It is 
manifest from section 92 that such an order can only be passed 
in the case of mortgages other than simple or usufructuary mort- 
gages. The mortgage here was usufructuary. Section 93 pro- 
vides that the defendant in a suit for redemption in ease the 
mortgagor has failed to pay the amount ordered to be paid, may 
apply to the Court for foreclosure of the mortgagor’s right to 
redeem in all cases other than the case of simple or usufructuary 
mortgage, and, unless the mortgage is by conditional sale, for an 
order that the mortgaged property be sold. The last paragraph 
but one of the section provides that on the passing of any order 
under the sectitm blic plaintiff’s right to redeem and the security 
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shall both be extinguiehed. It is clear, we think, from the 
language of this seclioa that in the case of a usufructuary mort- 
gage the proper and necessary order for a mortgagee to obtain, if 
the right of redemption is to be extinguished, is an order for sale. 
Such an order the mortgagees in this case did not obtain. There 
was, however, in the decree of the 20th May 1901, a direction that 
in default of payment of the mortgage debt within the time therein 
specified the mortgagors’ right to redeem would be extinguished. 
To this order no exception Avas taken by the mortgagors. They 
acquiesced in the decree, and the decree has now become final. In 
view of this we must hold that the plaintiffs were not entitled to 
succeed in a second suit for redemption even though the oidei passed 
in the former suit was not in accordance wdth laiv. We are 
supported in this view by the judgments of our brothers, Baqerji 
aud Aikman, in the case of Siia iJetw v. Madho Lai (1). The 
case may bo a hard one on the plaintiffs, but they have them- 
selves to blame in not taking exception to tOie form of the decree 
passed in the former suit. We dismiss the appeal with costs. 

Appeal dismissed. 


Laohman 

Sra0H 




Meld tliat in tlie absence o£ special agreement a tenant nas, as agamst ins 
landlord a right to insist that so long as liis temincy continnos the landiord 
shall not cut down trees sttmdiiig on the tenant's holding, JDeokinmhdan v. 
BMafi Sin^h (2), Kuutalia v, Gnlab Knmvar (3) and Euttonji ^Mdnlji BU&i 
The ColUctor of Xhana (4) referred to. 

This was a suit brought bj a zaoHiiclar claiming an in jimction 
to restrain the defendant from interferiog with her right to cut 
down and remove certain trees growing on the holdings of the 
defendants. The plaintii claimed by virtue of her general rights 
as zamindar^ but did not plead any particular contract oi custom 
authorizing her to cut trees growing on a tenant^s holding. The 

• Secoad Appeal Ko, 634 of 1905, from a decree of Anstia Kendall, 
Additional District Judge of Meerut, dated the loth of April 1905, confirming 
%' decree of Babu Bam Ohandar Chaudhari, 'Additional Munsif of Meerut, dated 
! the Mth of Januar^^ 1005. 

' m (1001) t-K B., 24 All., 44. (3) (1899) I. D. E.. 21 All, 297. ‘ 

; . . ' / {2} (1886), :JU 'U.K, B All, 07, (4) (1867) 11 Moo., t A., 296* , 
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proprietary title to the trees, maintained that during the snbs-is- badah 
bence o£ their tenancy the plaintifi bad no right to remove them. Ppj 

The Court of first instance (Additional Munsif of Meerut) decreed 
the plaintifif’s claim, and this decree was on appeal aftii’med by the 
Additional District Judge. The defendants appealed to the High 

Mr. B, Maloomson, for the appellants. 

Babu But get, GliarcJt,n Banevji (for whom Pandit M. L. 

Sandal), for the respondent. 

Exohaees, J.— So far as the present appeal is concerned the 
only claim I have to deal with is the claim of Gangs Dei to an 
injunction to restrain the defendants from interfering with her 
cutting down and removing certain trees growing on the holdings 
of the defendants. Both sides have expressly stated that this is 
the only question in the preseht appeal. Ganga Dei is the zamin- 
dar. The defendants are tenants either occupancy or non-oocu- 
paney. The plaintiff has given no special evidence from which 
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Oa th,6$6 plots: tbore wore fniit Md other ^rees^ and it 

was held by Straight aad Mahaiood^ that the defendant was 
entitled to the trees on the land. It is not quite clear whether 
the learned Judges intended to decide that the defendant (the 
tenant) could cut down j seller remove the tree^j but it is quite 
clear that the learned Judges were of opinion that the zamindar 
had BO right to cut trees during the continuance of the tenancy;, 
and it is not necessary for the purposes of the present appeal 
for me to decide anything more than that the plaintiff is not 
entitled to cut, sell or remove the trees growing on the holdings 
of the defendants* The only decision cited on the other side 
is the case of KamG^lia v. Gulah Ktinwar (1). In that case 
, Sir Arthur 'Strachey, Chief Justice^ and Knox, J.j held that ihe 
property in the trees growing on a tenant^s holding is by the gene™ 
rai law vested’ in tha/^amindar and that in the absence of special 





tou ALf.AHABAB 487 

jaclgmeiit seems also to apply to the ease of a tenant^ who is either 
an occiipaney tenant or an exproprietary tenant. But of course 
the zaminclar in the case of a tenant who has no such occupancy 
lights will probably be able to carry out Ms wish with regard to 
the timber by bringing the tenancy to an end. I leave the decree 
appealed from undisturbed as regards the trees actually cut. I 
allow the appeal^ set aside the decrees of both the Courts below 
so fir as it grants an injunction to the plaintiff restraining the 
defendants from offering obstruction to the plaintiff in cutiing 
down^ removing and selling the trees (other than the trees actu- 
ally cut). I do not intend and do not decide that the defendants 
have any right in the trees save the right to insist that during 
the continuance of the tenancy they shall not be cub down and 
removed by the plaintiff. The defendants will have their costs 
in all the Courts. 

A2?peal decreed^ 


Badam: 


OAjfOA Dei 


JBefare Sir Johi Stanley, Knight , Chief Judke^ and Mr. Justice Sir William 
' ■ ■ ■ ■ JBurhiU. 

GOBIND KRISHNA KARAXN and another (Plaintifps) v. KHUNNI LAL 

(Defendant)* 

Mindu Lato^Change of ■reUgioii--lSffect of conversion of a mmher of a joint 
Hindu family to Mulmmmadamsm-^McgiilaUon No* ril of 18B2, #. 0 — 
Comyromise-^Kff^ct of compromise entered into ly a Hindu female with a 
limited estate. 

Held tiiat Regulation No, YII of 1832 did not abrogate bbo Hindu law as 
to tlio consequences of apostacy, but merely laid down for the guidance of the 
Judge a rule under which he might refuse to enforce these consequences. 
Where, therefore, in a joint Hindu family consisting of a father and 
one son the father was conrerted to Muhammadanism in the year 1845, the 
immediate effect of such conYcrsion was to make the son sole owner of 
the pro|>erty which up to that time had belonged jointly to him and his 
father. 

Held also that a compromise made ly a person holding a Hindu widow*s 
or Hindu daughter's estate in the property of her deceased husband or father, 
is not binding on the reversioners, even though it has been followed ly a 
decree of Court, nor is a decree on an arbitration award, one of the parties to 
the submission having been a Hindu widow, or daughter 5 but the reversioners 
can only be bound by a decree made after full contest in a hand fide litigation. 


^ First Appeal 185 of 1905., from a decree of Pandit Pitambar Joshi, 
Subordinate Judge of Bareilly, dated the 20tli of May XQ05. 
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Imril Emvmr v. fie) 0 |> Saraia Singh. (1), Sheo Earain Singh v. Khurgo 
Koerrg (2), Jermx. Laljee v. Teeriai (3), San-l Kumar v. Deo Saran (4). Mam 
Sarajg V. Mam Dei (5) and Stapilion v. StapiUmi (6) referred to. 

The facts upon which the present suit and appeal are based 
are detailed in the report of the case of Qobind Krishue Namin 
V. Abdul Qayyuifu (I. L. R., 25 All., 544 : s. c., ^\eek]y Note?, 
1903, p. 137). Briefly, however, they are as foiiows:— The suit 
•was one to recover possession of the whole of a village called 
Mahlpur in the district of Bareilly, which had once formed part 
of the estate of one Ratan Singh, who died in 1851. The rela- 
tionship between most of the parties concerned will be seen from 

the following pedigree: — 

EATAN SIXGH = EAJ KUXWAll. 
fBecame a Muhammadaa in 1845: j (ob. Xovomber, 1858). 


(Became a MuhammadaE in 1845 : 
' 'Clf. September 1851). 


l)a*oiat Singli s 
Ben Knnwar. 

(ob. Janwarj ; 
.8tb,185n. , 


/(nb;H'wcmbar ’ 
9tb, 1S51), 


A daiigliter , JiwanKunwar = Item Prasad 
(d. s. p.) (predeceased ber 


Cbattar Kunwar (d. s. p. 
April i3tli, 1855) 
Awadii Bebari Lai. 


Mewa Kimwar (ob. 
23rd March, im)) 
= Af tab Itei., 


Kbajrati Lai 
=: Hulas 
Kim war* 


Gobind Krishna Kashi Krishna 

(pbiintil? appellant), (plaintiff appellant). 

In 1845 llatan Singii becanie a convert to Miihammadanism. 

Both father and son died in 1851, the son predeceasing the father. 
Sen Kunwar died in 1857, and Raj Kunwar in 1858. After the 
death of Raj Kunwar three claimants to the property of Ratan 
Singh (or Danlat Singh) arose, namely, Chhatar Kunwar, Mewa 
Kunwar and Khairati Lai, the son of a daughter of Ratan Singh. 
These claimants in 1860 settled their disputes by means of a com- 
jiromise in virtue of which Ghhatar Kunwar and Mewa Kunwar 
took 8 1 annas of the estate and Khairati Lai 7 J annas, Chhatar 
Kunwar died in 1866 and her share (4| annas) was taken pos- 
session of by Mewa Kunwai’, Mewa Kunwar died in 1899. The 
present plaintiffs, sons of Mewa Kunwar, alleged that their 

• -- • i . (1) (1880) '6 C. L. E., 76. (4) {1 886) I. L. H., 8 All,, 365. 

. b)b882)iOC. L.E.,337. (S) ( 1306) 1.1^ E., 29 All., 239. 

1; (SJ (19^) 5 PoM.,1.. B., 886. (6) 1 White and Tudor, 230. 
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Biotiier and aunt hacl no atiiliority to enter into the compromise of 
I860, so as to bind them, and that accordingly tba share taken by 
Khairati La! under that compromise could not have been held by 
him for a larger estate than that possessed by the two ladies, 
which had terminated in 1899 on the death of Blewa Kunwar. 
The village in suit had been transferred by Partab Singh as heir 
of Khairati Lai to the defendant Khunni LaL The Court of first 
instance (Subordinate Judge of Bareilly) held that the compro-* 
mise of 1360 was binding, not only on the parties to it, but also 
on the reversioners. It further held that the effect of Batan Singh 
becoming a Muhammadan was to deprive him of only half the pro- 
pertjj and that the moiety of wd'iich he still remained owmer des- 
cended to Khairati Lai, his daughter's son. That Court therefore 
dismissed the plaintiffs^ suit. From this decree the plaintifis 
. ^ippeaied to the High Court. 

Sir WaUe^^ Galvin^ the Hon’ble Pandit Su'i^dar Lal^ Babu 
J ogindro Nath Ohaudhrij Pandit Moti Led Nehrud,nA Di\ 8aiish 
Chandra Banerji^ for the appellants. 

Mr. B. N. O^Gonor and the Hon’ble Pandit Madan Mohan 
3falaviya^ for the respondent. 

Stanley, 0. J., and Bubkitt, J.— This case is a sequel in 
some respects to the case of the same plaintiffs appellants vs, 
Abdul Qayyum decided by this Bench in April 1903, which will 
be found reported at I. L. E., 26 AIL, 646. In that case the 
plaintiffs sued to set aside an alienation made by their mother 
Kani Mewa Kunwar to her father-in-law under circumstances 
detailed fully in that judgment. We held in it that the plaintiffs 
were entitled to succeed. In that case we also detailed at length 
(pp. 558 et seqq of the report) the coiifiieting claims made by 
EaUi Ciihatar Kunwar and her sister Rani Mewa Kunwar on 
one side, and Eaja Khairati Lai on the other to the estate of Eaja 
Eatan Singh, who after his conversion was known by a Muham- 
madan name. The judgment then sets forth the compromise (p. 
677 ofthe report) made between the opiiosing claimants, how. the 
sisters took 8 1 annas between them, while Khairati Lai got 7 1 
annas ofthe disputed estate. In that suit the villages which the 
plaintiffs sought to recover were situated within .the 8 | annas ^ 
■which the sisters^took under the compromise, 
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Tlie preseBt suit* 'is for recovery of possessioE of maiiza Mahl- 
pur, a village situate; in the 7 | annas which Ehairati Lai took 
nncicr the compromise. 

The ground on winch the suit is supported is that the two 
sisters being only limited owners and as suoh entitled only to an 
estate for life had no authority to alienate more than their life 
estate unless for a pjorpose recognized as legal and necessary by 
Hindu law^ and that as both are now deadj the compromise is not 
binding on their reversioners the plaintiffs appellants^ who claim, 
not through their mother Eani Mewa Kimwar, but as next 
reversioners to their grandfather Daulat Singh, son of Eatan 
Singh. 

Of the many matters mooted in the Court below the learned 
Subordinate Judge found in favour of the plaintiffs appellants on 
most points, but on the 7th issue, the vitally important question in , 
the case, he was of opinion that the compromise in question 
is not an alienation that would hold good for the lifetime of Mu- 
sammat Chlmtar' Tvunwar and Musammat Mewa Eunwar. only, 
but is a family arrangement and is binding on the plaintiffs. The 
argument that as Hindu females they were incompetent to make 
a compromise that would have the effect of permanently alienat- 
ing part of the property, is based on the assumption that all the 
property which w^as then the subject of the compromise was the 
exclusive property of their father Daulat Singh and they held a 
life estate in it, and that if there w^ere no compromise the whole of 
it would have come to the present plaintiffs. The assumption 


Subsequently the learned Subordinate Judge considers the 
"effect of the Regulation VII of 1832 and of Act No. XXI * of 
1850, and holds that Eaja Eatan Singh w’-as after his apostacy the 
absolute owner of one-half the estate which up to that time he had 
owned jointly with, his son Daulati, and that on his death it des- 
cended to his grandson Ehairati Lai, son of his daughter Jiwan 
Kunwar, from whom under various alienations the village in suit 
has devolved on the defendant respondent. 

■ . ■ In the opinion expressed as to" this matter by the learned Sub- 
ordinate Judge we.aire unable to concur. In our judgment in the 
previous ;ca^e' we the j^eportJ fully diecusseff ' 
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fche meaning and effect of Eegulation JTo. VII of 1832, 'and^lett;:^ 
that it did not abrogate the Hindu law as to 'Vhe; consequences of: ': 
' apostacy, but merely laid down for the guidance- of the Judga:a :: 
rule under udiicli he might lefiise to enforce these consequences. 
But it does not purport to affect the substantive law. The Hindu 
law remained unaltered in this respect, and hold that under it 
Daiilat became on his fatherhs conversion sole owner of the pro- 
perty which up to that time had belonged jointly to him and his 
father. W e have not heard anything from the learned advocate 
for the respondent which causes us in any way to alter or modify 
our opinion as to the consequences which ensued on Eatan Siogii^s 
apostacy. It follows therefore in our opinion that on tlie death of 
Haukt Singh in 1851, h:is widow Rani Sen Kunwar succeeded to 
a widow^s estate in his property and on her death in 1857, his 
^two daughters, Chhatjr Kunwar and Mewa Kunwar, succeeded 
to the limited interest of a female heir in the estate. That estate 
they held at the time of the compromise of July 1860* It was 
contended that at one place in our judgment w^e had held that 
Daulat Singh took only one-half of the estate. The reference is 
to page 678 of the report, where we say, when discussing tlie 
effect of a severance on the joint Hindu family: — Conse- 
quently if section 9 of this Eegulation No. VII of 1832 had the 
effect for which the learned advocate for the respondents con- 
tends, it follows that on his father’s conversion and on the .sepa- • 
ration resulting therefrom, the joint family being dissolved, Daii- 
lat Singh became the sole and absolute owmer of at least one-half 
of the joint family property, in which hisdnterest while still joint 
%Yas one-half.’^ But as w’-e had already held that the Eegulation 
had not the effect for which the learned advocate contended, and 
had held that on his father’s conversion Daulat had become sole 
owner of the property W' hich up to then had been their joi nt pro- 
perty, we are unable to understand how, in the passage just cited, 
we should be understood to hold that Daulat took only one-half. 
We held no more than that in a certain e^-^ent, which in our 
opinion had not happened, Daulat would have taken at least 
one-half. As to the argument which the learned advocate for 
the respondent sought to draw from Act No. XXI of 1860, we 
'consider it is sufficient to say that,, as in our opinion Daulat '■ 
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Singt in 1S45 had become sole and absolute owner of the whole 
of the estate which up to then had been the joint estate of himself 
and of his fathei'j and as the Act just mentioned was not passed 
till 1850, some five years after Eataa Singh’s conversion, it had 
no effect. 

’^I’e hold, therefore, that when the compromise was entered 
into between the sisters and Khairati Lal the former were 
owners, though probably ignorant of their true position, of the 
whole estate which had been of Eatan Singh at the time of his 
apostacy. Their position was that of limited owners entitled to 
an estate for life. The question now remaining for decision is — 
had they, as such limited owners, pwer to enter into a compromise 
by which tbeir reversioners would be bound? The compromise 
by which they, or rather their guardians, for they then were 
minors, permitted Khairati Lal to take nearly one-half of the 
estate undoubtedly amounts to an alienation. The circumstances 
under which that compromise came into existence will be found 
on page 558 of the report of the ease ^already referred to. There 
can be no doubt that it svas a just and svise compromise, each 
party liaving a good fighting title, and was perhaps the best 
arrangement which could have l)een made. Had the parties on 
both sides b'een male heirs, it unquestionably w'ould have bound 
tliein and their successors and reversioners. But unfortunately 
one party were female heirs with a limited interest. Does their 
act bind tbeir reversioners ? We regret to be obliged to hold 
that in our opinion the reversioners are not bound by it. 

In the case of Imrit Eonwm' v. Roop Narain Singh (1) 
their Lordships of the Privy Ooundl lay down in clear and 
unequivocal language that “ it is clear that the daughters could 
not be bound by a compromise made by the widow under any 
oircumstanees,” 

That case, no doubt, was one in which the widow when 
entering into the compromise had made good terms for herself 
disregarding the daughters’ (her reversioners’) interests. But the 
language used by their Lordships is general, and not confined to 
the facts of the case before them. It uses the words “ under any 
bifCtiiUstances thus laying down a general rule that a widow 
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cacnot Mild her reversioners under any cireiimsfcances by a com- 
promise, We take it to be indisputable that the law laic! down 
^ in respect of widow applies equally to daughters, who, like her, 
are merely limited owners holding the estate for life. 

In the case of SAeo Mxncm Singh v. KImrgo Koerry (1) a 
wddow sued two brothers of her deceased liusbaud (who had got 
them-elves recorded as owners in succession to him) for confirma- 
tioo. of her possession as her husband’s heir. She succeeded in 
the first Court, but this decision ivas reversed on appeal. She 
then filed a special appeal to the Sadr Court, and while the 
appeal was pending thei'e she entered into an ikrarnamah, or 
compromise, witJi the respondents by wdiioh they divided the 
property, each side taking a share. In a subsequent suit by 
reversioners after the ividow^’s death calling in question tho 
validity of the compromise, it \vas held by the Calcutta High 
Court Citing the case of Imrit Komouv v. Roop Narain Singh 
fmentioned above) that the ikrarnamah could not be regarded as 
affecting the rights of those who claim to be entitled as rever- 
sioners on the expiration of the widow’s life interest. The case 
of Jeranfi Laljee v. Veerhai (2) was one practically to enforce 
a decree passed on an award, one of the parties to the submission 
to the arbitration having been a widow. In that case the learned 
Judge held that there is a distinction between a bare com- 
promise out of Court and an award by arbitrators followed by a 
consent decree thereon. But I think that in the absence of 
authority to the contrary it -would be unsafe to treat anything 
short of a decree m a suit aontested io the er^ as coming within 
the ruling in the Shiva Ganga case.” This case shows that even 
a decree passed ou an arbitration award may not be binding on 
reversioners. 

Among the reported cases cited in the case just mentioned was 
that of Kumar V, Deo Sanm (3),' in which Mr. Justice 
Mahmood held that the rule m the Shiva Ganga case -^vas limited 
to decrees fairly obtained against the widow in contested and band 
fide litigation and would not apply to the compromise made in 
that case, which could hardly be regarded as standing on a higher 

(1) (1882) 10 Jj. B., 337, at p. 342. , (%} (190S) 5 Bom,,' hV'Bi, 885* 

(3) (1886) I, B.B., 8 AIL, 305. , , ■ ' , „ 
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footing than an alienation liy the widow, A similar rule wm 
applied in Eiim Sanq) v. Rmi Dei (1.) where it was held that 
a decree passed against a widoiv oa m award in a case where 
there Iiarl Ijceii no trial in Court aad which was based on agree- 
ment between the parties is not bintliitg on the reversioners. 
In that case it was also held that an act done bj the widow by 
whieh she purported to convey to third [parties out of the property 
inherited from her hasband an absolute estate amounted to an 
alienation. 

On a review of the authorities we hold that a compromise 
made by a widow is not binding on the reversioners^ even though 
it has been followed by a decree of Courts nor is a decree on an 
arbitration award, one of the parties to t!ie submission having 
been a widow, and that the reversioners can be bound only by 
decree made after Ml contest in a bond fide litigation. Mr. J, 0, 
(jhose in his book on the Principles of Hindu Law, 2nd edition, 
page 267, writes It has been held that a decree against a 
widow to bind the reversioners must have been passed after full 
contest, and a compromise decree or a decree on an arbitration 
award can have no higher footing than an alienation by the 
ividow,” But it was contended that the compromise might be de- 
fended as a family settlement of doubtful ckims* That con- 
tention is, we think, not sound. This subject is discussed in the 
leading ease of StapUton v* Siapilton (2). In that case dealing 
with w'hat a Court of Justice has to do in dealing wdth a compro- 
mise, we find the words always supposing that it (ic. the com- 
promise) is within the power of each party if honestly done/^ indi- 
cating the qualification which each party to the compromise must 
possess. The two sisters being only limited owners, it, we think, 
was not within their power ” to enter into such a compromise so 
as to bind their reversioners. 

Pinally we would add that there is no pretence for suggesting, 
nor has any such suggestion been made, that the compromise of 
July 1860 was Justifiable by any necessity recognized by Hindu 
law. 

' ,Ta -sum up we are of opinion that the two sisters had no more 
^'powMito enter into the comiwomise of July 1860 than a .widow 
' - ^ ; '(1) '-(1906) I. Ii, li, 29 Alli m. ‘ (2) 1 Tudor, 2S0. 
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would have had. There not having l>eeii any litigation ending 
in a decree of Court passed after full contest, we are of opinion 
that in making that compromi-e the sisters exceeded their powers 
as limited owners, and that even if the compromise be regarded 
as a family settlement of doubtful claims, it was not within 
the sisters’ pjower to enter into it so as to bind the reversioners. 
We, therefore, hold that tlie compromise is not binding on the 
plaintifis. . 

For the above reasons we hold that the decree of the lower 
Court is wrong, and accordingly, reversing it, we allow this 
appeal and give a deeree in favour of the plaintifis appellants for 
recovery of possession of the village in suit. Appellants are 
entitled to their costs in both Courts. The ob|eotions filed under 
section 561 of the Code of Civil Procedure fall to the ground. 

A'pfml decreed. 
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Before Sir John Stanleff, Knight, Chief Juslice, and Mr. Jusiim Sir William 

Bnrlcitt. 

MANOIIARLAL, (Piai^^'iiff) c. BANAKSI DAS and othbks 
(Deffxdajtts). * 

JaiiiS’-‘Ailo lotion-- Custom-- Author iig of widoio to adogd— Adoption of 

married mcai* 

Meld iiiat according to the law and custom prevailing amongst the Jain 
community (1) a widow has power to adopt a son to her deceased husband 
-without special authority to that effect, and (2) a married man may lawfully 
be adopted. 

Maharaja (romiul Nath Mag v. Qnlah Chand (1), SheO Singh Mai v. DaMa 
(2), LalchmiChaml \\ Q-atto Bai (3), Bhagwan Singh v. B ha gmn Singh (4i), 
Maje Vganhatran Anandram Mmlalhar v. Jgamntrm {ii), Nathaji Kruhnaji 
V. Eari Jagoji (6), Sudashio Moreshcar Ghafe v. Eari Moreshmr Ghato (7), 
Zakslmappa v. Mamava (8) and Bharma JJagn v. Mamlcrishm CUmmji (9) 
referred to« 

The facts of this case are fully stated in the judgment of the 
Court. 

Babu Jogindro Nath Ghaudhri and Dr. Satish Ghandra 
Banerji, for the appellant. 

* Ki'st Appeal No. 31 of 1901, from a deeroeof Mr. Q, David, Subordinate 
Judge of Meerut, dated the fth of November 1003. 

(1) (1883) 6 S. D. A., 270. (a) 41867) 4 Born., H. C., Sep. A. 0. J., 101. 

(2) (1878) I. L. It, 1 All , 688, (6) (1871) 8 Bom., II, C., Sop. A. 0. J., 07. 

■ ' " ^ (7) (1874) U Bom., H. C., Sep.. 190. 

(8) (1876) 12 Bom„ H C., Sop., 364. 

(9) (1885) I. L. B., 16 Bom., 80, ; 


(3) (1886) 1. L.U , 8 AU., 319. 

(4) (1885) 1. L. B., 17 All., 294 

and (1888) 21 AU, 419. 
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The Hon’ble Pandit Smidar Lai) Pandit Moti Lai NeJiva, 
Mr. i? Malco’nimn and Pandit Bhagwan Din Dabs, for the 
respondents, 

Stanley, 0. J., and Bekkitt, J. — This appeal arises out of 
a suit for partition of the property of a joint Hindu family, the 
plaintiff claiming to be entitled upon partition to one-third of 
the property. One-fifth only ^ras awarded to him and hence the 
appeal. The following genealogical tree will show the relation- 
ship of the parties : — 

HARJAS KAI. 


MAHonin 

JjkXi 


^Bakabsi 

DAa. 


Gulab Rai. 


Nahar Siagli 

Musammat Baino, defendant 


Em IT si Das, Ajadliia= G meshi Kodar 

defendiint Musam- Lai, dead, Nath 

mat =Musammat 

Cliimaili. Kishan Dei. 

Mill Chand, defendant, said | 

to have been adopted by Manobar Mii 

Masammat Kishan Dei, Lai, 

widow of Ganeshi Lai, plaintiff, 

on 2 ad November 1002. 

The main question in dispute is whether or . 
the son of the defendant Banarsi Das, w’as vali 
his aunt Musammat Kishaa Dei, the widow of Ganeshi Lai, 
Mul Chanel at the time of his alleged adoption was a married 
man of the age of about 28 years. Manohau Lai disputes the 
fact of this adoption and also the validity of it. 

When the appeal first came before this Court we found it 
necessary to remand an issue to the lower Court in regard to the 
validity of the adoption. A plea of adoption according to the 
law. and custom prevailing among the Jain sect was set up by 
Mul Chand, hut no issue was framed upon this plea. The only 
issue struck as to the alleged adoption was this, namely Was 
Mul Chand adopted by Ganeshi Lai’s widow for Ganeshi Lai 
and that in conformity with the desire of Ganeshi Lai? ” We, 
therefore, referred the following issue for trial, namely : — « Is 
the adoption of a married man valid under the law and custom 
prevUillug atoOH^t the Jain community ? ” It is^^dmitted that at 
^6 '^M'of rhls Mcsgtien^^ Chand was a married man of the age 
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of abottfe 2S years and had a daughter. The learned Suhordinate 
Judge had decided the issue in the negative^ holding that the 
alleged custom -whereby a married man can be adopted amongst 
the Jains was not established. The validity of such an adoption 
is, the main que,stion for determination in this appeal ; but there 
are a number of other matters which have been raised in the 
grounds of appeal and also in the objections filed by the res- 
pondents under section 501 of the Code of Civil Procedure which 
will require our attention. 

The Court below found that Miisammat Kishan Dei did in 
fact adopt Mill Chand^ but against its fiiodings^ as also on the 
question of the validity of the adoption^ if it took place, the appel- 
lant has preferred grounds of appeal. On the -queatioo of law 
the learned advocate for the appellant contended that the Jains 
are dissenters from Hinduism, but that they are governed by 
Hindu law unless in matters in which a custom in conflict with 
that law is established* that a married man, or in fact a man of 
the age of Mul Chand at the time of his alleged adoption could not 
have been validly adopted, whatever be the class of Hindus to 
which he belonged. In support of the adoption, it wTts argued 
that adoption amongst the Jains is secular and not religious, ihat 
all religious motive is \Tantmg, that the Jains do not believe in 
the Hindu doctrine of the efficacy of initiatory ceremonies or the 
doctrine of the second birth and have distinct rules as regards 
adoption j as for example, the rule ^yhioh admits of the adoption 
of a daughter’s son orsi-ter’s son, and that no reason existed for 
any restriction in the matter of age or by reason of marriage. At 
the outset it may be well to consider the origin and history 
of the Jain sect. 

A good summary of their early history is to be found 
'in Dr. Hoernle’s Presidential Address to the Asiatic Society 
of Bengal in 1S9S. From it we glean that the founder of 
Jainism was Mahavira, who was born of a good- Kshatriya 
family in or about the j'ear 599 B. 0., about 40 years before the 
birth of Buddha, who was a younger contemporary. Both Mah- 
avira and Buddha were founders of what we should describe as 
monastic orders rather than religious sects. But the institution 
of inonasticism was pot a new innovation, seeing that it formed an 
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essential feature of Brahmanism. Dr. Hoernle writes The 
old Brahmanic religion ordained man^s life to be spent in four 
consecutive stages ealied mramas, A man was to commence 
life as a religious student^ then to proceed to be a house- holder^ 
next to go into retirement as an anchorite^ and finally to spend 
the declining years of his life as a wandering sanyasb or mendi- 
cant/^ He farther observes that in course of time a tendency 
arose in Brahmanism to limit the entry into the stage of a men- 
dicant to persons of the Brahmanic caste^ and that it was proba- 
bly this circumstance wdiich first led to the formation of non- 
Brahmanie orders^ such as those of the Buddhists and Jains^ which 
\vere chiefly and originally intended for persons of the Kshatriya 
caste.^^ Then he points out how dissent and opposition to the 
Brahmanic ascetics arose amongst the Jains and Buddhists^ and 
adds ^*Tho Buddhists and Jains were not only allowed to dis- 
card the performance of religious ceremonies, wdjieh was also done 
by the Brahmanic mendicants, but to go further and even 
discontinue the reading of the Vedas. It was this latter practice 
which really forced them outside the pale of Brahmanism. The 
still very prevalent notion that Buddhism and Jainism were 
reforo.uitory movements and that more specially they represented 
a revolt against the tyranny of caste is quite erroneous. They 
were onh^ a protest against the caste exclusiveness of the Brah- 
manlc ascetics ; caste as such and as existing outside their orders 
ivas fully acknowledged by them. Even inside their orders 
admission, though professedly open to all, was practically limited 
to the higher class. It is also significant of the attitude of these 
orders to the Brahmanic institutions of the country that, though in 
spiritual matters their so-called lay-adherents were fioimd to their 
guidance, yet with regard to ceremonies, such as those of birth, 
marriage and death, they had to look for service to their old 
Brahmanic priests. The Buddhist or Jain monk functionated as 
the spiritual director to th eir respective lay communities. But 
. the Brahmans were their priests/^ We further gather from Dr. 
Hoernle that early in the history of his order Malmvira adopted 
, stringent notions on the subject of dress and discarding clothes 
wandered about as a naked mendicant. Inconsequence of this 
' there eoosi' ,a; division in the ojder and the sect became 
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diyiclecl into two divisioBs^ oamely^ the Omtemhcims. or the alothed 1907 

members of the order aad the DigambamSj the melothed. ' The 
latter refused to acknowledge' the , eollectioB of'. the sacred books Lab 
of the order koown as the Purvas and Angas, ] ■'EeferriDg to the Baxabsx 
question of caste Di\ Hoernie says ; — A' lay convert to Jainism 
'does . not' lose his caste by his conversion. He may have to give ■ 
tip the exercise of the trade of his caste, but if he wants a wife for 
himself or his son or a husband for his daughter, he can only get 
them •from 'his own oaste.^^', 

:' • ^'Mr. Golap Chandra Sarkar in his Tagore Lectures for 1888 ■ ■ 

.remarked of the Jains ■ The Jains', like the Buddhists, do not 
admit the authority of the Hindu Shastras, but admit the caste 
system and the superiority of the Brahmans, who are the priests''' 
in their temples. And although Jainism diifers in many respects 
from Hinduism, yet on the whole the Jainas may be called Hindu 
dissenters.’^ Later on, dealing with the question of adoption 
amongst the Jains, he writes ; — The usage of adoption obtains 
amongst the Jainas, although they do not perform the Shraddas or 
believe in the Hindu doctrine of spiritual efficacy of sons ; 
adoptions amongst them want the spiritual element and are 
entirely secular in character.” Again he observes : — They are 
governed by the Hindu law of adoption, except in the following * 
particulars, in which it has been proved that their usages are 
different.” He then points out that a Jain wddow is competent 
to adopt a son without having obtained authority to do so from 
her husband, and further observes : — An adoption among the 
Jainas being a temporal institution, the religious ground of 
objection against the adoption of an only son must necessarily 
fail; such adoption would therefore be valid unless the extinction 
of the, natural father’s lineage in a temporal point of view be 
admitted to vitiate it. The rule of prohibited relations for ; 

adoption does not obtain amongst the Jainas, who may therefore 
adopt a daughter’s or sister’s son. Nor is the restrictioa based 
on the age of the adoptee applicable to the Jainas, among whom 
the rule is that a person within the age of 32 may be adopted.” 

Then the learned author directs attention to the fact that no , 
religious ceremonies are necessary for a valid adoption amongst the ' 

Jains in view^ of the fact that they do not believeln the efficacy • ■ 
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The gift) and acoeptance 'of the person adopted are the only 
requisite ceremonies for a lawful adoption amongst them.” 

Mr. Barth in his work on the Religions of India (at page 143 
of the third edition) observes 
reject the Veda of the Brahmans, which they 
cryphal and corrupt, and to w 
constituting the true Vedas, They are quite as 
tolerate the 

present, the clergy in some 
recruited from certain families in 
appears, from the Brahman caste itself, 
the rules of caste amon 
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that ‘^^the Jainas like the Buddhist?!^ 
pronounce apo- 
•hicli they oppose their own Angasas 
little disposed to 

existence of the saeredotal caste, although at the 
of their communities at least are 
preference to others, and, it 
Besides, , they' observe: 
O' themselves as well as in their relations 

O ■ . ■ 

■with others who dissent from them, but like several Hindu sects, 
however, -vrithout attaching any religious significance to it. Sir 
Monier Wiliiaras in his work on Modern India and Indians, 
6th edition, page 169, says of the Jains that they « agree with 
the Buddhists in rejesting the Veda of the Brahmans.” 

Sir Guru Das Banei'ji in his work on the Hindu Law of Mar- 
riage remarks, at page 19 : — “ There are only three Indian .sects 
of importance, the Buddhists, the Jains and the Sikhs, who have 
entirely repudiated Brahmanism, and who ought to be excluded 
from the category of Hindus, and judging from the language of 
certain enactments (i c.. Act XVII of 1S75, section 4, Act XXI 
of 1S70) in which those three sects are mentioned as classes co- 
ordinate with the Hindus, it ■would follow that the Legislature 
intends such exclusion,” 

Treating of the law of adoption, Mr. Mayne observes that 
it has been successfully appropriated by the Brahmans, and 
that “ in this instance they have almost succeeded in blotting out 
all trace of an usage existing previous to their own,” and then 
he says; — “ The inhabitants of the Punjab anl the Xorth-West- 
ern Pibvinces, ■whether Hindus proper, Jains, Jat.s, Sikhs or 
even Muhamamadau.®, practi.-;e adoption without religious rites or 
the slightest reference to religious purposes,” and later on he 
■writes :““Inttle is to bo found on the subject in the ■vsmrks of any 
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The series of elaborate rules wliieb uow limit the choice of a boy 
are all the offspring of a metaphor that he must be the reflection 
of a son. These rules may be appropriate enough to a system 
which requires the fiction of actual sonship for the proper perfor- 
mance of religious rites; but they have no bearing whatever 
upon affiliation v/hich has not this object in view, and as we shall 
find the)' are disregarded in many parts of India where the 
practice of adpotion is strongly rooted ” (pages 8 and 9 of the 
0th edition). 

Apart from the religious aspect of the question there would 
appear to be no good reason why a married man should not bo 
eligible for adoption. The respondents’ case is that the Jains 
being emancipated from religious rules governing orthodox Hin- 
dus are in the matter of adoption relieved from the restrictions 
imposed by -the Brahman priest from religious motives and that 
wMle retaining the practice of adoption they pay no heed to the 
restrictions imposed by the Brahmans. Nanda Pandita lays it 
dow-n as an absolute rule that ajchikl must not be adpoted whose 
age exceeds five years, or upon whom the ceremony of tonsure 
has been performed in the natural family {Battalia Mimansa, 
section 4, para. 22). In doing so he relies upon a passage from 
the Kaliha Purana which is of doubtful authenticity and which - 
is treated as spurious by the author of the Batiaka Chandrilca. 
According to the authority of the Battalia Chandrika age is only 
material as determining the term at which the ceremony of in- 
vestiture of the sacred thread may be performed, and so long as 
this rite in the case of the three higher classes, and marriage 
in the case of Sudras, can be performed in the family of the 
adopter, there is no limit of any particular time ('Dattafe Vhand- 
riha, section 2, paras. 20—38) law. 

Mr. Saifidar Lai argued that the Hindu law permitted the 
adoption of a married man, provided that he belonged to the same 
gotra as the adoptive father, as is the case here; but that if it did 
not do so, there was a recognized and binding custom among the 
Jains whereby the adoption of married men is legal and that 
this custom is established by the evidence. 

We may hera mention that the number of Jains in this Prov- 
ince according to the last census is only 84,801, the total number 
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in laclia’bemg 1^334448* According to the ciistoai which is set 
lip by the defendants respondents married men as well as un- 
married boys are eligible for adoption.^ but in the majority of 
cases unmarried men would ordinarily be selected* "We cannot^ 
therefore^ in the case of so small a eommimity expect to find 
many instances of the adoption of married men. Few indeed 
would be the adoptions in the sect. We agree in the view taken 
by the Court below that the evidence amply proved the fact 
of adoption of Mul Chand. We have carefully considered the 
evidence adduced in support of this part of the ease and we see 
no reason to distrust it. It is uniieeessaryj wo thinks to refer 
particularly to this evidence. So far, therefore, as regards the 
fact of the adoption we have no hesitation in affirming the deci- 
sion of the Court below. 

We come at once to the evidence adduced in support of the 
alleged custom amongst the Jains whereby it is permissible to 
adopt married boys or men. Evidence of such adoptions ■within 
the last forty years in Meerut, Miizaffarnagar, Saharanpur, 
in these Provinces and a few instances in Delhi, which formerly 
belonged to the North-Western Provinces, was given, namely 5 in 
Meerut, 11 in Muzaffarnagar, 7 in Saharanpur and 3 in Delhi, 
We shall first dako the Meerut cases. The first is that of Mithan 
Lai. He deposed that Nand Lai adopted him IG or 17 years ago, 
when he was a married man, and that he is in possession of Nand 
LaFs property. His natural father was Umrao Singh, a resident 
of Baraut. He stated that his natural father Umrao Singh cele- 
brated his marriage when he was 14 years of age and that he was 
adopted when he was 10 years old. Plis evidence is corroborated 
by Munshi Lai, who was not present at the adoption but heard of 
it from the members of the brotherhood, and also by Jugul Xi- 
shore, a resident of Baraut, who stated that a married boy can be 
. adopted by the Jains, and gave us illustrations of such adoptions, 
the cases of Hazari Lai and Mithan Lai and also of Anup &ngh. 
The nest instances are those of Sangam Lai and Sanai Lai which 
may be taken together. One Murlidhar deposed that he adopted 
Sangam Lai 18 or 20 years ago and that his marriage had taken 
place ^fore the adoption. He also deposed to, the adoption of 
■jSaiiax Jlial byhisowAbrothci' Bansidhar after Sana! LaFs marriage 
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Imd taken place. I n ei’os,s-examination he stated that Sangam Lai 
was 16 or 16 years old when he was adopted and that he (the wit- 
ness) celebrated Ms second marriage after his adoption and after 
the death o£ his first wife. Bansidhar. he stated, adopted Sanai 
Lai, who was his sister’s son, 32 years ago, and Sanai Lai was 
adopted two years after his first marriagfi. Bansidhar, tl.e adop- 
tive father of Sanai Lai, also gave evidence to the .same effect. 
Wills executed by Bansidliar and Murlidhar respectively in 
favour of their adopted sons, and bearing date respectively tlie 
;14th of February 1900 and 24th of July 1901, were adduced in 
evidence showing that these adoptions were acknowledged before 
tlie institution of the present suit. The next case is that of 
Amman Singh. He was examined and deposed that Jaisukh 
adopted him after hie marriage and that his wife is still alive; 
that Hallu Mai was his natural father and that Kalin MaFs 
property is in the possession of his brothers while he (the witness) 
is in possession of the property of Jaisukh. 

The Court below held that the evidence of the adoption of 
Mithan Lai was not clear. The learned Subordinate Judge states 
that “ Mithan Lai spoke of his being adopted by his mother’s 
brotlier,” but he is in error as to this. Mithan Lai did not say 
that he was adopted by his mother’s brotlier but .by his father’s 
maternal uncle. Again, the Subordinate Judge makes this com- 
ment that Mitiian Lai stated that lie was in possession of his 
maternal uncle’s estate but did not state that lie was not in p 03 se.s- 
sion of his natural father’s estate. The answer to this is that he 
was not asked whether or not he was in possession of hi.s natural 
father’s estate. TJien of the case of Sangam Lai and Sanai Lai, 
the Subordinate Judge held that they were not satisfactorily 
proved, remarking that in both cases no particulars were given as 
to the parents of the girls to wdiom these adopted sons were married 
but no questions were put to them as to the parentage of the girls. 
The learned Judge might himself have inquired as to this if he 
considered the information a matter of importance. We see no 
reason for distrusting the evidence given in proof of the adoptions 
of Mitlian lial, Sangam Lai and Sanai Lai. We do not believe 
that the witnesses told deliberate falsehccds in regard to these 
adoptions and tBey were bound, to kno^y the Iriie facts. As regards 
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Aiiiman'SiBghj'ihe learned Subordinate Judge accepted the proof 
of his adoption' ait-er marriage as being free from . suspicion^ 
though he thinks that the fact that Amman Singh was unable to 
m^mtioii aaj other instanees of similar adoptions^ deprived bin 
case of great weight. 

We now come to the Saharanpiir cases. The first is the case 
of Sikri Prasad. He keeps a draper^s shop and is also con- 
tractor.” He deposed that he is the adopted son of Mithan Lai, his 
own father Miirlidhar having been brother of Mithan Lai Ho 
says that he was adopted 18 or 19 years ago^ that his first wife 
w^as BMm Singhs daughter^ and his second wife is Nelml Chand^s 
daughter. His marriage, he sai’d, had taken place when Ins pater- 
nal uncle adopted him. It was customary, he said, amongst the 
Jains to adopt a boy after marriage, and he gave two other 
instances of such adoptions, namely, those of JhambuDas, who was 
^ adopted by Musammat Asharfi, and Dip Ohand, who was adopted 
by Musammat Gumti Kimwar. In cross-examination he stated 
that he was 19 or 20 years old when he was adopted, and that his 
marriage had taken place S or 9 years before when he was 1 1 years 
of age. A witness for the plamtifi, Mnnshi Govind Rai, whilst 
admitting that Sikri Prasad was adopted by Mithan Ijal, alleged 
that- he was unmarried at the timeof his adoption. It is apparent, 
how'evex’, from his eross-examinalion that he had no persona! know- 
ledge of the facts. He was not present at the adoption ceremony 
and did not remember the year in which the adoption took place. 
He could not even say whether or not Sikri Prasad was married 
twice. We have no hesitation in accepting the evidence of Sikri 
Prasad, given as It was with so much detail. There appears to us 
no reason for discrediting it. We are unable to appreciate the 
reasons given by the learned Subordinate Judge for his rejection 
of the evidence of this witness. 

We next come to the cases of Cliliotu Mai, Prabliu Lai and 
Naurangi Mai. Ohhotu Mai was examined and deposed that 
Ganesh Lai adopted him after bis first marriage, which was 
celebrated by his natural father Surjan Lai ; that Ganesbi Lai 
was his paternal uncle and celebrated his second marriage after 
of his . first ■ wife. In Ms ©xaminatioii-in-chief thiS' 
- that bis marriage took place, after his adoplioui 
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but immediately corrected himself andfstated that his first mar- 
riage took place before his adoption, and that it was hi? second 
marriage to which he had at first referred. The learned Subor- 
dinate Judge was of opinion that the first statement was tree 
and rejected his evidence. We do not agree with the learned 
Subordinate Judge. We think that when in the first instance 
the witness referred to his marriage as having taken place after 
his adoption, he referred to his second marriage. Sangam Lai 
deposed that Jains adopted married boys, that he had not merely 
heard this from his elders but that niarried boys were adopted to 
his own knowledge. As instances he mentioned the ease of 
Ohhotu Mai, also of Prabhu Lai, who was adopted, he said, by 
Shibba Mai, and Naurangi Mai, who was adopted by Shibba 
Mai’s wife. He was present, he stated, at the adoption of these 
three persons, and they were ail adopted after their marriages 
had taken place. In cross-examination he stated that Ohhotu 
Mai’s first maniage took place about 30 years ago, that his mar- 
riage procession went to Talsara and that he was 14 or 16 years 
old at the time of his marriage, and that his wife died four or five 
years thereafter. He stated that Chhajjan Mai was the father 
of Ohhotu hlal and that he was adopted five or six years after his 
first marriage. The learned Subordinate Judge accepted the 
evidence of this witness in the case of Prabhu Lai, but rejected 
it in the case of Haurangi Mai, saying that no particulars as to 
the parentage and home of his first wife were given and that 
therefore he thought this marriage was a myth. As a matter of 
fact the home of Ms first wife is mentioned, as it is stated that 
his marriage procession went to Talsara. We see no good 
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The next two instances are those of Ajit Prasad and Jaaki 
Singh, Dali Chaud, a resident of their village, deposed that it 
was valid amongst the Jains to adopt a married boy, and as 
illustration of such adopt' )n3 he mentioned the case of Ajit 
Prasad who was adopted by Gurdayal Singh, and of Janki Singh 
by Musammat Mulo, the widow of Chhajju Singh. He stated 
that he attended at the adoption ceremonies of these two persons. 
The learned Subordinate Judge accepted his evidence in the 
case of Janki ‘Singh, bat refused to accept it in the case of Ajit 
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in any case tlie learned Subordinate judge was wrong, we ininjK, 
in attaoning so much importance to the mention of his natural 
father’s name, which may have been accidental. 

The last of the Saharanpur oases is that of Nidha Mai. His 
adoption after his marriage was proved bj' Hardhian Singh, who 
stated that his (witnesses’) mother-in-law adopted Hidha Mai in 
Deoband, 80 or 82 years ago. Hidha Mai’s marriage, he said, 
took place before his adoption and Ms wife died two years after 
his adoption. A married boy, he said, can be adopted by Jains. 

We now come to the Muzafiarnagar instances. The adoption 
of Piare Lai after his marriage by Sik Chand is deposed to' by 
bis natural father Sangam Lai, a shopkeeper in the village of 
Khatauli. Sangam Lai deposed that he gave his son Piare Lai 
in adoption to Sik Chand 25 or 26 years agoythat he had him 
married 27 or 28 years ago, and that Piare Lai is in possession of 
Sik Chand’s property . This witness also deposed to the adop- 
tion of Bui Chand and Makund Lai. Bui Chand was adopted, 
he said, by Babal Singh, and Makund Lai by Banarsi Das, both 
residents of Khatauli. These two adopted sons, he said, were 
then in pos, session of the property of their adoptive fathers. In 
cross-examination he gave particulars as to the adoptions of Bui 
Chand and Makund Lai, saying : — “I went over when Bui 
Chand and Makund Lai were adopted. Bui Chand was given 
in adoption by the Sardha'imwali. I do not know' her name. 
She was Bahai Singh’s sister. Bui Chand was a resident of 
Daghat. I do not know his father’s name. He was adopted by 
the DaghatwOili. The Daghatwali took him in adoption from 
Makhu MLal, When Makhu Mai died, his wife gave Bui Chand 
ipt after his marriage, to Bahai Singh.” Later on he 

steSw Ihkt th^^naias of Makund Lai’s natural father warBansi 
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iasi; ^yifcness as r^auds the adoption of Piare Lai, but said that 
the adoption preceded his marriage and that Piare Lai was not 
married before his adoption. As regards Bui CJiand, he said 
that he was adopted by some one at Sardhana but did not know 
by whom. In cross-examination he admitted that he was not 
iffeseiit at the adoption of Piare Lai and he was unable to say 
how many years ago the adoption had taken place. He evi- 
dently lias no personal knowledge of the matter. The learned 
Subordinate Judge did not consider that sufficient proof of these 
instances was given; but we are unable to agree with him in this. 
The next instance is that of Gyan Ohand. His adoption is 
deposed to by Umrao Singhj who deposed that aooption after 
.marriage is ciisljoiiiarj aoioiigst the Jains and that he himself' 
was adopted by Jamna Das^ 20 or 21 years ago, after his first 
marriage. His first wife having died, he married, he said, a 
second wife 11 or 12 3 ^ears aa’o. The uronertv of Jamna Bns 
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meutioned the adoption of Mithan Lai by Kundan Lai, 13 or 
■■ 14 years ago, after his marriage had taken place, and also the adop- 
tion of Chitra Mai in Soran, four years ago, by Shadi Mai. In 

oross-esamination he stated that he was not present at the adop- 
tion of Mithan Lai, but heard of’it from the members of the bro- 
therhood. The adoption of Banwari Lai by Ban»i Lai is proved 
by Jai Dayal. Jai Dayal is a zamindar, paying Es. 2,600 per 
annum as revenue and Es. 35 as income tax. He deposed that a 
married boy is adopted amongst the J ains and that his father^s 
own brother adopted his nephew Banwari Lai who was then a 
married man. This adoption is supported by a Miewat on the 
record of manza Tavli for the year 1296 FasU, in which Ban- 
wari Lai is mentioned as the adopted son of Bansi Lai. The 
last of the Muzaffamagar eases is that of Piare Lai, the adopted 
son of Har Ghand Eai. He deposed that it was customary 
amongst the Jains to adopt a son after marriage, and that he 
was adopted by Har Ohand Eai after his marriage, about 22 or 
23 years Har Chand’s property consisting of hypothecation 
bonds of the value of two to four thousand rupees was, he said, in 
his possession. With the exception of the ease of Chitra Mai, the 
Subordinate Judge did nob accept the evidence as satisfactorily 
establishing the adoption after marriage in the instances to which 
we have last referred. We are unable to agree with him in his 
estimate of the evidence. We cannot ascribe to the witnesses the 
wholesale perjury which the rejection of their evidence implies. 

Evidence was also given in support of the adoptions after 
marriage, in Delhi, of three persons, namely, Samman Singh, 
Umrao Singh and Juggi Mai. Umrao Singh deposed that he was 
adopted by Karnali Mai, his natural father’s name being Kure 
Mai. He stated that his first marriage took place about 19 years 
ago, Ms second 14 years ago, and third seven or eight years ago, 
and that Musammat Patho, wife of Karnali Mai, adopted him a 
few years after his first marriage had taken place. He further 
deposed that the property of his own father Kure Mai was in the 
possession of his brother Sultan Singh and that Karnali Mai’s 
property was in bis possession. "Among us, ” he said, ” a boy 
,/ H is a Jain custom.”, In 

n ation he stated that his own father had instituted a 
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sttil in raspeeli of Karnali MaFs oiitstandingSj but tbat lie was 
not aware whether lie had done so on his (the witnesses’) behalf 
or on behalf of Musammat Fatho. Jawahir Mai, a cashier in the 
National Bank at Delhi, deposed that he was a panch of the J ain 
Agarwal brotherhood of Delhi and that it was not customary to 
adopt a boy whose marriage had taken place: but he admitted in 
cross-examination that Lala Mohar Cliand adopted Jiiggi Mai 
after Ms marriage and celebrated Joggi MaFs second marriage 
after adopting him. Referring to Lala Mohar Chand the wit- 
ness said He is a great and good man/’ Asked us to whafc^the ; 
objection of the brotherhood was to the adoption of Juggi Mai, 
he stated : — ^^The members of the brotherhood had only this ob- 
jection to Juggi MaFs adoption. Juggi Mai was of advanced 
age and Mohar Ohand^s wife was young, ■There 'was ' no other 
objection/’ It thus appears that the whole objection to Juggi 
MaFs adoption was not that he was a married man, but that he 
was older than his adoptive mother. Another witness, Kanhai 
Lai, also proved the adoption of Juggi Mai, and he stated that 
all the members of the broijherhood attended Juggi Mai’s second 
marriage which took place after his adoption. It is clear from 
the evidence of these witnesses that Juggi Mai was adopted 
although he had been previously married, 

A number of witnesses \vere examined on behalf of the appel- 
lants who deposed that it was not customary amongst the Jains to 
adopt a married boy. Amongst these are Khairati Ram, Mitter 
Sen, Kabul Singh and Nihal Singh, Man gal Sen, Lakhpat Eai 
and Tota Ram as also Miinshi Lai to whose evidence we have 
already referred* These witnesses simply say that amongst the 
Jains a married boy is not adopted, that the custom is to adopt 
unmarried boys. It is apparent that their view^s were based on 
the fact that they had no knowledge of the adoption of married 
boys. We have not the slightest doubt that married boys were 
and are adopted, and that the evidence in support of these adop- 
tions is truthful. If it be, we have 23 eases established, namely, 
nine in Mu7.affarnagar, seven in Saharanpur,' three' in Delhi and 
four ' in Meerut, Considering that the Jain population is not large 
and is scattered about, and that ordinarily unmarried boys 
would be" selected for adoption, the number of oases of the ' 
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a^-loptioii of iBariied youths or boys which lias been proved^ is 

; Does this evidence satisfactorily establish the alleged custom? 
It is to be borne in mind that the Jains are mostly engaged as 
traders and shopkeepers. They are not landowmers^ and therefore 
we cannot; expect to find any records of adoptions such as are to 
' be met with in conveyances and transfers of landj, or in 
.and other land records. 

coming, they would not show wdiether the adopter 

tile only class of proof whiciv 
is the proof which we are 
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Even if any such documents were forth- 

s were married 


or single. Proof by instances is 
they could ordinarily adduce; and this 
asked to accept. ■ 

It is admitted on the part of the plaintiff appellant that Jains 
can.-, adopt' a :boy' at any age^ provided that he .be not, married ; 
that the ceremonies of tonsm^e and investiture with the sacred 
thread not being observed by the Jain community^ the rule of 
Hindu laW; which prohibits the adoption of a boy after the per- 
formance of the ceremonieSj does not pervaii ; but it is said that 
marriage is a ceremony which among the J ains as weE as among 
orthodox Hindus fixes a boy in his own family so that he cannot 
thereafter be adopted* The contention is not that the custom 
amongst the Jains is similar to that recognized by the Hindus of 
the twice-born classes^ but is a ciisfom akin to that' which is >bind- ;' 
ing among the SvbdnM whereby it is said' ;mamage is a bar .fo 
adoption. On the part of the appellant^ on the other hand; it is 
contended that with the Jains adoption is purely a secular matter; 
that ikey have no belief in the dockineof the efficacy of initiatory 
ceremonies and do not perform BTadliB and that no reason exists 
for imposing any limit of time or cireiimstance in the matter of 
adoption. 

There is not much case kw on the subject before us. In 
the case of Mahamja Govmd M€ith May v. &%lab Ghand (1) it 
was held; accepting the authority of the Pandits^ that amongst 
the Jains a widow was competent to adopt without the sane- 
- tion of her husband; and that the qualifying age of the adoptee 
^ .extended to 'the 82nd year. If the qualifying age is extended to 

mari'iage furnished no ba 

^ ^ (isas) e s. d. a*, m ^ v ' 
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to adoption, seeing tliat in every class of Hindus boys are usually 
married before tiicy aUaiu puberty* In Bheo Singh Mai v. 
J)akho (1) it was held that a soilless widow ean adopt a son without 
the authority of her husband . On appeal from the deeisioo of 
this Court in this ease, their Lordships of the Privy Council at " 
page 704 of the Report qujted aod concurred in the following 
passage, contained in the judgment of ohe High Court: — It 
appears to us that, so far as usage in this country ordinarily admits 
of proof, it lias been established that a sonless widow of a Sctraogi 
Agarwala takes by the custom of the sect a very much larger 
dominion over the estate of her husband than is conceded by Hindu 
■law"' t 0 the widows of orthodox Hindus ; that she takes an absolute 
interest at least in the self-acquired property of herhusbaocl and 
as we have said it is not necessary for us to go further in this, for 
the property in suit was purchased by the widow out of self- 
acquired property of her husband; that she enjoys the right of adop- 
tion without the permission of her husband, or the consent of his 
heirs, that a daughter's son may be adopted, and on adoption takes 
the place of a begotten son. It also appears proved by the more 
reliable evidence that on adoption the estate taken by the widow 
passes to the son as proprietor, she retaining a right to the guar- 
dianship of the adopted son and the management of the property 
during his minority, and also a right to receive daring her life 
maintenance proportionate to the extent of the property and the 
social position of the family We may observe that the parties 
to the appeal before us are Saraogi Agarwalas. In the case of 
Lakhif^i Chanel v. Qatto Bai (2) it was held that a Jain widow 
had pow’^er to make a second adoption on the death of the child 
first adopted* Pelheram, Cl J., and Straight, J., in their judgment 
gay It is true that the powers of a Jain widow in the matter 
of adoption are of an exceptional character, namely, that she can, 
make an adoption without the permission of her husband, or the 
consent of his heirs, and that she may adopt a daughters, son j and, 
further, that no •ceremonies or forms are necessary ^ ■ But they go 
on to say i — Except that in these respects it is not controlled by, ' 
the Hindu law of Adoption, we think that in all others its prin^ 
oiples and rules are applicable, and that the ■&ninmc&, form of" 

il) (1878) Lb.B*, I All*, 688. (2) (1886) I* b* K., 8 A% $1% ' •, -.j: 
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adoption not being recognized in the Jain commimity, or among 
the Hindus of 'these ProYinceSj it must be assumed that she had 
the power lo make a second adoption; andtiiat such adoption was 
to her husband.^ ^ 

Mr. Golap Chandar Sarkar in his work on the Hindu Law 
of Adoption, at page 359, states that neither in the SmriUSf 
nor in the commentaries on general law is there any restriction as 
to the age of a person 'which limits his capacity of being adopted. 
On the contrary, an obvious inference may be drawn from the 
definitions of the kritrima and the self -given sons, tlmt there 
was no limitation of age for affiliation^ The Y edik story of 
Sunah Se2M¥s adoption proves that such restriction did not exist; 
for, according to the story, he took a prominent part in the 
performance -of the ceremony which could be done by a person 
whose Upanayana rite had been performed. It is no doubt 
. .desirable/^' he adds,,^Hhat the boy should be adopted at a tender 
. age so that he might be thoroughly assimilated to the family into 
which he is adopted and being Lred iip'from his' infancy amidst 
itsmembera looked upon as a natural relation. The matter, how- 
ever, was, 'as it 'properly, should be, left to the discretion of the 
parties concerned by the sages, who did not lay down any rule on 
the poiat.^^ Then he refers, to -the' re 3 trictio,os. introduced, by 
Nanda Pandita and other modern writers upon the authority of 
a passage of the Kalika Pibrana, the authenticity of wdiich is 
doubted, and he says that ‘‘ if you leave aside the passage of the 
Kalika PnTcma, the authenticity of which is doubted, then there 
is no authority in Hindu law for the proposition that any of the 
initiatory ceremonies must be performed in the adopterbs family 
in order to cause filial relation : in other words, that if all or 
any of the initiatory rites for a person have been performed in the 
family of his birth, he becomes incapable of being adopted in any 
other family; ’^and later on, referring to the he states 

' is there .any passage of law declaring that in the case of 

' marriage is a bar to adoption/^ He subsequently refers 

. to the relaxations of the rule in Madras, Bombay and the Punjab, 

^ .'noting the faCt^ that the Bombay High Court ruled that among all 
^ ',*‘oM»ses even a married man may -be adopted, whether be, belongs 
. ' adopter or not. Wywkatfm , 
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Anandmwb Wimhalhar w Jayantrav (1) | Ifathaji KHshicisi 
V* Eari'Jagoji (2) i Sadashiv Mforeskmr Glmter, Eari iloresh'^ 
mr Ghate (3); Lahshmappa w Ramava (4); DJmrma Dagur. 
Riimkrishia Ohimnctji (5), 

According to the cases last cited it appears: -that dn Bombay 
a married Brahman may be lawfully adopted, w’hether or not he 
beb’ings to the same gotra m the aclopte.r* As_^ however, the law 
of the limymkha. prevails in .Bombay, the anthorities in that 
Province do not affb.iTr iis niiiclv.assiste^ At.the same time 
they are instructivo and suggestive. There , is no restrictio'ii in 
the matter of age to be found in Bfanu or in the Smritw, The 
adoption of a married man of w^hatever age is not ■ forbidden by 
the.,.. If . . .Mr., G,hose i,o his .. .-work on Hindu Law sayS' 
that the authentic Smritis are very reticent about the qualifica- 
tions of the boy to be adopted. The complicated rules laid down 
by our Courts are based only on certain texts of Bamidha^ the 
Yridha Gautama^ and the Kalika PibTana^ not cited in the 
older books like the MUahslmra or the Smriti Ohandrikay the 
Parasara Madeva or even in the Dayabhaga or by the Mithila 
writers. No Hindu lawyers 'who had critically examined the 
STThritis would have placed any reliance on these texts and on the 
rules of the Datiaha Mimama and the Battaka Ghandrika 
{2nd Edition, at p. 598). A majority of a Pull Bench of thi.s 
Court held that the Battaka Mimansa was not an infallible 
guide in questions of arioption, in the case of Bhagwan Singh v* 
Bhagwan Singh (6) and refused to follow it ; but their decision in 
that case was set aside by their Lordships of the Privy Council, 
who observed in their Judgment, referring to the Battaka 
Mimama and Battaka Ghaoidrika as follows : — ^^To call it 
infallible is too strong an expression, and the estimates of Suther- 
land and West and Biihler seem nearer to the true mark j but it- 
is clear that both W’Orks must be accepted as bearing high author- 
ity for BO long a time that they have become imbedded in the 
general law*’^ (7). In view of the ruling of their Lordships we 
should not be Justified in disregarding the rules laid down in these 

(!) (1867) 4 Bom,, H, C. B., A. C. X, 191, ■ (4) (1875) IS Bom,, H. C. SM. 

(2) (1871) 8 Bom , H, C. B., A. C. J.* 67. (5) {1885} I, h, E., 10 Bom., 80,. 

(S) (1874) 11 C. Sep., 190. (6) (1806) I. U E., 17 All, 294 ’ 

(7) (1898) I. L,E„ 21 Ail, 419, , '■ 
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' ifiOl works. ' But it is admittod thafi tli6S6 rales cauaot and do not 
apply to the JainSj- unless it be that the Jains are to be treated as 
LAI. ■ ranking with Stdras, and are go?ern8d by the rule laid down 
liiKABsi: in the Dattaha Chandriha which renders marriage a bar to aclop- 

tion in the -case of The eoiiteotioa put forwarcl 

behalfof, the appellant is not that .the .riiie, of., law, prevailing .... 
amongst the twice- born castes, as regards avloption governs the 
Jains, for this is' not- the appellant's, .case.j but that the Jains are 
the S^^iraa fro,oi adopting. a boy after marriage. 
Ill® -''/It is-:,difficult to- see why this should- be so. The Jains are. mostly -v 

Iliil one of thetliree twice-bor.n classes, and the exceptional ■ 

rules laid down for Sv/dvcis therefore can have no place in matters 
relating to them. The ordinary Hindu law is that of the three 
superior castes, and if that law in matter of adoption admittedly 
does not apply to the Jains, we are compelled to %ee what rule or 
custom of adoption does prevail amongst them. That their custom 
is at variance with that prevailing amongst orthodox Hindus 
is ad mi tied ; but it is said that among them* as with Sudras mar- 
riage is a bar to the eligibility of a boy for adoption. It is diffi- 
cult to find any reason for this restriction. Adoption being a 
secular arid not a religious matter wdth the Jains renders it impro- 
bable that any such bar should exist. The custom set up is one 
which merely extends the area of choice by the rejection of res- 
trictions, probably of recent grow^tb , which in the order of things 
are inapplicable. The restrictive rules as regards adoption, accord- 
ing to Mr. Mayne, as we have already pointed out, are of Brahma- 
nica! origin. ^^The Brahmans,’^ he writes, have almost succeed- 
ed in blotting out all trace of a usage existing previous to their 
■| ' ‘ ' own ” and the series of elaborate rules which now limit the 
ohoic© of a boy, are all the offspring of a metaphor; That he must 
be the reflection' of a sonT^ Many of these restrictions no doubt 
lllS: ' .were imposed long after the Jains had parted company from 

, ' Hinduism upwards of 2,600 years ago. After a careful consider- 
.'V; ^ ation of the case we Imve come to the conclusion that theevidence 

. • satisfactorily shows That the Jains in these parts do not regard 

'■ \ _ nmrr^ge as a bax' to the eligibility of a youth for adoption ; that 

'-married as well as'\unmarried boys ara^ amongst them eligible, 
''y; ||,-i 'Theh ri^nabk|;.imf#ep 0 e to be,draw% we think, irom the : 
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authorities and from the evidence given in proof of instances of the 
adoptions of married boys for the last 40 years is that at the time 
when Jains dissented from Hinduism, the restrictions imposed in 
the matter of adoption on orthodox Hindus did not exist j that 
these restrictions were imposed by the Brahmanical priests of Jater 
years and only apply in the case of orthodox Hindus, and that the 
custom which allowsof the choice of married and unmarried youths 
alike prevails among the Jains and is one of antiquity. We, 
therefore, decide this question in favour of the respondents. It is 
unnecessary to determine the further pint raised by Mr. Sundar. 
Lai, namely, that the Hindu law permitted the adoption of a 
married man provided that he belonged to the same gotra as that 
of the adoptive father. 

There are several minor matters to which the appellant has 
taken exception in the decree of the Court below. He complains 
that the Court has erred in holding that a bungalow described as 
ISTo. 115, and the decree obtained in a suit brought by him against 
Rana Prithi Singh and Kartar Singh formed part of the joint 
family property. We think that the appellant has not established 
his right to either the bungalow or the decree. From the evidence 
of Banarsi Has we find that the appellant purchased the hothi in 
question in his own name, but that the purchase money was defrayed 
out of the moneys of the Meerut shop, which belonged to the joint 
family. Appellant did not out of his own funds pay any portion 
of the purchase money. As to the decree, Banarsi Das states that 
Rs. 15,000 were lent to Rana Prithi Singh dming the life time of 
Ganeshi Lai on the security of a bond executed in favour of 
Kedar Nath. The plaintiff brought a suit unon this boufl nnr} 
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Court below has not allowed credit for these pay merits. The only 
evidenoe in support of these statements is the following. Badri 
Das in his evidence stated that Banarsi Das paid Bs. 6,000 to 
Musammat Baino, and Es. 40,000 to Ganeslii Lai's widow and that 
Manohar Lai gave his consent to these paymen's. Banarsi Das 
in his evidenoe corroborates that of Badri Das. He stated that 
Es, 40,000 were given to M usamniat Kishon Dei about 2| years ago 
after pressing demands made by her. He said that Badri Das, 
Manohar Lai and he consulted together about the matter and de- 
cided that it was necessary to appease Musammat Kishen Dei and 
that Es. 40,000 should be given to her, and that Es. 40,000 were 
given to her. Manohar Lai in his evidence denies aU knowledge 
of this transaction. He says that Es. 40,000 were not given to 
Musammat Kishen Dei in his presence, nor was Es. 6,000 given 
to Musammat Baino, nor was he consulted regarding the payment 
of either of these sums. It is remarkable that no receipt for or 
acknowledgment of the payment of these large sums, if it was 
ever made, was obtained from either of these ladies. We agree 
with the Court below that the payment of these sums has not 
been satisfactorily proved. 

The next objections are that a r%klca for Es. 300 and a mort- 
gage deed for Es. 8,200 in favour of Badri Das, and rukhas for 
Ks. 6,000 and Es. 500 in favour of Banarsi Das, together with 
several ornaments pledged with Banarsi Das for Es. 2,500, are 
the separate properties of Badri Das and Banarsi Das and that 
certain moveables claimed by the respondents as their exclusive 
property were their joint property. In support of these objec- 
tions the respondents relied on the evidence of Banarsi Das. He 
stated that he got a rukka for Es. 300 from Sliahzad Eai and 
also a hypothecation bond for Es. 3,200 executed by Haidar Shah 
and others. Badri Das admits in his evidence that he received 
Es. 30,000 from the joint family funds tor expenses and 
that this sum was debited to him in the accounts of the kothi. 
Banarsi Das also in his evidence stated that Gaueshi Lai and he 
! decided to pay Es. 30,000 to Badri Das and to have that item 
entered ih the expense account. There appears to be little 
doubt that the moneys lent to Shahzad Eai and Haidar Shah by 
' Batarsi' pas ■ formed part of money which he haS received, from 
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the Joint family funds, and that in any case he would be bound 
to aecoimt fox' the Rs. 30,000 which he bad received and which 
was debited to him in the account books before he can establish 
a claim to the two sums of Rs. 800 and Rs. 3,200. The property 
of each individiial member is presumed to belong to the common 
stock, and no evidence has been laid before us which would lead 
ns to think that these two sums should be excluded from the 
division of the Joint family property as being the exclusive pro- 
perty of Banarsi Das. The same observation applies to the 
house described as house No. 13, which undoubtedly belonged 
to the family, but upon which Badri Das would appear to 
have expended sums amounting to Rs. 9,000 or Rs. 10,000. 
This house is the subject of objection No. 8, which is that 
the Court below sljould have allowed to the respondent Badri 
Das Rs. 10,000 spent by him on improvements to house No. 
13 or should have directed that house to be allotted to him 
at its original value. In view of all the cii’cumstances, we 
hold that this house formed part of the Joint family property 
and that the money spent upon it formed part of the joint 
funds. 

The only other matter remaining to be considered is the form 
of the decree passed by the Court below. The decree is that the 
plaintiff be put in absolute and separate possession of one-fifth 
share in the immovable and movable property mentioned in the 
lists appended to the decree, and that Musammat Baino, Banarsi 
Das, Badri Das and Mul Ohand are each entitled to a one-fiftli 
share in the same property. This is clearly an improper decree. 
What is desired by the plaintiff appellant is that the joint im- 
movable and movable property should be partitioned. The Ooai-t 
below should therefore after ascertaining of what the Joint pro- 
perty consisted and the rights of the various parties therein, have 
issued a commission to such persons as it thought fit to make a 
partition according to such rights as provided by section 396 of 
the Code of Civil Procedure. 

We, therefore, dismiss the appeal with costs, to be paid by the 
appUant, We remand the ease to the Court below with direc- 
tions that the partition proceedings be carried out in accordance 
with the directions given above, and in the course of tb® 
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parti tioa we direot in mmtAmm with this agreement ot %m 

parties that a sufficient portion of the family property be exclu- 
sively charged with the maintenence allowance for Musammat 
Ohameli as already fixed in exoneration of the residue of the 
property. 

We dismiss the objections with costs. 

A.f peal dismissed. 
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HARSHAXKAH PAUTAB SIXOH act ahothee (PiAiSirtsss) ». Lili 
RAGIIUllAJ SIXGE (Detekdast).* 

[On appeal from the Court of the Jvulici.il Commissioner of Oudh, Lucknow.] 
Mes Judicata-^CivU Froeednre Code^ sect ini IZ^^Award of committee of 
triuqdars appoinlcd under ieciio/iZ'Sof the Oudh Meicttes* Act fd of 
iSOdJ^ Quest ion of ado flion-^ Claim in former suit as adopted aon--^ 
iEstoppel — Evidence mid proof of adoption-^Evidonee of adoption where 
lapse of time precludes proof '^Eresnmption as to prohahilitp from con* 
duot of parties. 

In a suit by tbe appellant against the respondent for a share in certain 
family property the cjuestion was wheiltcr the respondent had been in 1853 
validly adopted into another family* 

Meld that the committee of Taluqdars appointed under section 33 of Act 
I of XS69 (Oudh Estates^ Act) to decide on claims for maintenance is not 
such a Court as is described by section IS of the Code of Civil Procedure 
(Act XIY of 1882), and their award refusing the respondent maintenance in 
his ossrn family on the ground that he had been adopted into another was 
therefore not res judicata in the present suit. The committee had no juris- 
diction to decide the question of adoption, and the afBrmation of their award 
by the Financial Commissioner could not give judicial validity to their deci- 
sion on a point outside their jurisdiction. 

The fact that the respondent had in 1879 on the death of his alleged adop- 
tive mother claimed to succeed her as the adopted son of her deceased^ hus- 
band, and so secured the succession to which the predecessor in title of the 
appellant, was then entitled, though ho did not oppose the respondent's 
claim, did not estop the respondent from denying the alleged adoption in 
this suit. 

To establish the fact of a valid adoption it was essential for the appel- 
ant to show that it was made by the direction of the deceased husband of the 
adoptive mother, and that the respondent's father had given him in adoption. 
In the absence of proof which the lapse of time made impossible, it was in- 
cumbent on the appellant before any presumption that those conditions were 
fulfilled was justified to establish an initial probability that the adoption was 
likely to have been validly made, and that the conduct of the parties cogni- 
sant of the facts had at least been consistent with such an hypothesis, But 
the evidence rather showed the contrary ; and no weight could be given to the 
statements of the respondent, as they fell short of founding an estoppel, and 
as he had asserted or denied the adoption just as it suited his purpose 
throughout the whole of the protracted litigation between the members of 
the family. 

APBBAii from a judgment and decree (December 16tb; 1904) 
of the Conrt of the Judicial Commissioner of Oudh, 'which reversed 

Present s —Lord Bobkbtson, Lord CoiiiiiNS and Sir Abteue^Wiison, 



a judgmemt and decree (May SOtii, lUOd) oi tine uouru .u. 

Subordinate Judge o£ Partabgarh. 

The matter in dispute in this appeal %vas the r i ght of succession 
to the taliiqa of Shamspur, and the main question for decision was 
whether or not the respoadenB Lai Eagharaj Singu was vahdly 
adopted as the son of Lai Bisheshar Bakhsh Singh by his wiaow 
Thakiirani Baijnath Kimwar* 

The fact-s which led up to the suit out of which this appeal 
arose were as follows : — 

The Summary Settlement of the Kimdrajit estate was m 
1858 and 1859, made with faj Thakurani Baijnath Kunwai^ the 
widow of Lai Bisheshar Bakhsh Singh, (h) Lai Chattarpal Singh, 
(c) Lai Chandarpal Singh and Lai Surajpal Singh. A sanad 
was granted to them and they became taluqdars under section 8 
of Act I of 1869 (the OudU Estates’ Act). In 1872 they effected 
a partition of the estate, aividing it into four mahals. Of these, 
mahal Bareaon was allotted to Thakiirani Baijnath Kunwar, 
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adopted out of his own family^ amd li ad, by adoptioB,. become, 
proprietor of the BargaoE estate on the death' of Thakiirani-,Bai|- 
Hath Ktinwar on iStli fTanoary 1880: as 'the 'saceesso.r of Lai Bis-' 
hesliar Baklish Singh and of Thalmraiii :Baijnath Kanwar. ' 

The first defendant alone defended the suit. In his written 
statement he stated that Lai Bisheshar Bakhsh Singh did not 
adopt defendant No. 1, nor is the defendant No. 1 the adopted 
son of Lai Bisheshar Bakhsh Singh. If it be alleged by the plain- 
titf* that he^ d<^fendant No, 1, was adopted by Thakurani Baijnath 
Klin war, wife of Lai Bisheshar Bakhsh Singh;, he (the plaintiff) 
should say whether Thakurani Baijnath Kimwar had the permis- 
sion of her husband to adopt (a son) or not. The defendant No. 
1 flatly denies that he^ owing *to any valid adoption which the 
plaintiff may assert, did not remain the son of his natural father 
■AjiB'erBingh.^''^ 

The following issues were settled: — 

(1) Is the plaintiff one of the four reversioners of Lai Suraj- 
pal Singh, and, as such, is he entitled to get one-fourth share 
in the properties in suit after the death of Tliakurani Eaghu- 
bans Kunwar ? 

(2) Was defendant No. 1 adopted by Thakurani Baijnath 
Kunwar with the permission, and after the death of, her hus- 
band ? 

(3) Is the adoption valid ? 

(4) Is the question of adoption res judicata ? 

(5) Is the clafeftdant No. 1 estopped from denying the 
adoption ? 

(6) Is the adoption valid, even if it be proved that the hus- 
band of Thakurani Eaghubans Kunwar did not permit her to 
adopt ? 

The adoption was alleged to have taken place in or about 
1853. The evidence adduced in support of it w’^as entirely docu- 
mentary, and showed that from the year 1867 the first defendant 
had repeatedly set up and asserted his adoption in Courts of 
Justice and elsewhere. The adoption not acted-. on, the 
settlements were made with Thakurani Baijnath Kunwar and 
the first mentiom of an adoption was in a petition dated 3rd 
October 1864, in which Baijnath Kunwar stated that she had 
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BOW adopted LalEaghuraj Singli owing to her being childless 
and prayed for mutation of names in bis favour. This was not 
done and the regular settlement was made with Baijnath Kmiwar 
herself^ who remained in possession as proprietor until her death. 

It w^as not disputed, ho\Yever, that the parents of Lai Eagliu- 
raj Singh died in his infancy, and that he was brought up and 
supported by Baijnath Kiinwar, who performed ail the cere- 
monies usually performed by parents and changed his name. 
She died on 18th December 1879, Claims to succeed her were 
made in the Eeveniie Courts by Chatrapal Singh who asserted he 
was her adopted son ; by Lai Eaghiiraj Singh who asserted that 
Thakurani Baijnath Kunwar brought him up and adopted him 
from his infancy, and having (Tonstitiited him her heir and 
successor installed him on the gaddi in 1272 faslV^; and a third 
claim was made by Chandarpal Singh. On 23rd June 1880 an 
order was made directing the entry of Lai Eaghuraj Singh’s name 
in the Eevenue Eegister as proprietor of the Bargaon estate in 
succession to Thakurani Baijnath Kunwar. 

In consequence of that order Chatrapal Singh, on 13th 
November 1891, instituted a suit against Lai Eaghuraj Singh to 
recover the estate from him. In defence Lai Eaghuraj Singh 
denied Chatrapal Singh’s adoption and set up an adoption of 
himself. Both parties, being unable to jjrove any permission to 
adopt on the part of Thakurani Baijnath Kun war’s husband, 
agreed on the pleadings that by custom such permission was not 
required. The Subordinate Judge of Partabgarh on 1st October 
1894 dismissed that suit, and on appeal that decision was affirmed 
by the Court of the Judicial Commissioners of Ouclh ; both Courts 
finding that Chatrapal Singh had not been adopted, and that Lai 
Eaghuraj Singh had been adopted by Thakurani Baijnath Kan- 
war. On appeal to the Privy Council their Lordships held that 
Chatrapal’s adoption had not been proved, and expressed no 
opinion in regard to the adoption of Lai Eaghuraj Singh. 

The Subordinate Judge held that Lai Eaghuraj Singh had 
been in fact adopted and that his adoption was valid in law; 
that he was estopped by his conduct from denying his adoption ; 
and that the question of the adoption was re$ judicata^ as the 
British India 4-'Ssboiaiibn of Oudh who sa:t as arbitrators to decide 
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eiaims tor mamtenance made against taluqdars had on 16tli 
December 1867 dismissed a claim made on bebalf of Lai Raglui- 
i’aj Siiigli against Siirajpal Singhj on the ground that Thakarani 
Baijnath Knnwar had adopted him. In accordance with these 
findings a decree was made in favour of the plaintiif for a one- 
fourth share in taliiqa Shamspiir. 

On appeal the Court of the Judicial Commissioner of Oudh 
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“The questions for decision are s (1) whether the defendant is estopped 
from denying that he was validly adopted by Baijnath Kunwar j (2) whether 
the matter is^es Judicdidf and (3) if the first and second questions are decided 
against the plaintiff, whether the plaintiff has proved that a valid adoption 
took place. 

Upon the first question I find no room for doubt. It is true that on the 
death of Baijnath Kunwar, the defendant claimed her estate as a son adopted 
by her j but how does this raise an estoppel ? Chandarpal Singh objected j sc 
also did Chattarpal Singh, and the latter brought a suit for the property. Par- 
tab Singh was the nearest reversioner at tlio time, but he was living with the 
defendant and did not claim the estate. The present plaintiff had no sort of 
right to the estate left by Baijnath Kimwar, and it cannot be said that he or 
any one through wlioin he claims abstained from claiming any property on the 
faith of the allegation made by the defendant that he hud been adopted by 
Baijnath Kunwar. This disposes of the only ground upon which an estoppel 
was j)leaded. 

"‘The second question also is free from doubt. Tlie Committee of Taluk- 
dars, before whom the defendant brought his claim for maintenance, held that 
he had been adopted by Baijnath Kimwar, and therefore could make no claim 
for maintenance against his brother Surajpal Singh, An examination of the 
proceedings shows that they were of the most perfunctory character, and it 
would be lamentable if titles to large estates were to depend upon such deci- 
sions as that of the Committee in the present cise. Fortunately, it is not 
possible to hold that the decision of the Committee renders the question of 
n.dopUon res Judicata. The Committee had power only to deal with claims 
for maintenance, and even assuming, what I should hesitate to hold, that 
section 33 of tlm Oudh Estates" Act apj^Iies to eases where no maintenance was 
awarded by the Committee, but the claim was dismissed, a decision by the 
Committee of a question of title in the course of the trial of a claim to main- 
tenance cannot be held tube equivalent to a decision of that question by a 
Civil Court. The Committee, if still existing, could not have entertained the 
present suit. It Is clear, therefore, that the question of adoption is not 
Judicui* but must h-j u'^ii'Oi'ibiued uudu the evidence. 
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not as Bliagwat ParsEad. Ifc is contended tliat these exhibits axe not admis- 
sible in evidence* The point is of no importance, inasmuch as it is admit- 
ted that the first that was said about an adoption according to the present 
record was in a petition presented by Baijiiath Kunwar to the Deputy Commis- 
sioner on October 3rd, 1864. (Cox^y admitted in evidence in this Court.) In 
it she said* That taluha Shamspur has been in the projuuetary possession of 
the petitioner, and the Government revenue has been paid by her. Whereas, 
I have now adopted Lai Kaghuraj Singli, owing to my being childless, that 
the adopted son is very intelligent and able, that he can himself manage the 
taiukdari a€airs well and efficiently, that as the petitioner is & ^arda-nasUn 
and as such is unable to attend before Government authorities and to manage 
the taluqa, and she wishes to have the mutation of names ejected during her 
lifetime in favour of her adopted son to insure attendance before Government 
and the proper management of the taluqdari affairs. Therefore submitting 
this petition for mutation of names, she prays that the name of her adopted 
son be substituted in place of that of her own, so obtaining her object, she 
may devote herself to pray for you.* Neither in this petiti^on nor at any other 
time, so far as we know, did the Thakurani say that she had received permis- 
sion from her husband to adopt a son. It is common ground that a ceremony 
known as the Gfaddi-'fimMm ceremony took place in 1864, whereat in the 
presence of a large number of relatives, neighbours and servants, the defen- 
dant was formally placed on the and presented to the assemblage as 

the owner of the estate ; and it is contended that the expression, * I have now 
adopted ^ ref ers more accurately to the €faddi^‘nasUm th&n to an adoption 
whio^ took place 11 or 12 years before. This construction was ai>provcd by 
Mr. Mahmood in exhibit 26, but this Court in a suit between Chattarpal 
Singh and the defendant held that the meaning of the words was that the 
Thakurani had now {i.e* in 1864) given effect to the previous adoption* In my 
0 pinion' this M a somewhahfonciful cons true tion of .the words.' Their plain 
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weaaing is that tho Thakui-ani had now, i.e. recently, adopted the defendant, 
but even if this is not their meaning, the words cannot be used as evidence of 
an adoption effected 11 years earlier. • 

" It is contended on behalf of the plaintiff tliat the following exhibits 
are admissible as evidence that an adoption took place in or about 1853. 
Lxhibit f4), a statement by Pai'fcab Singh made on March 15th. 1894 j (9) a 
statement by Chandavpal Singh made on March 14th, 1894; (10) a state- 
ment by Eaja Chitpal Singh made on March 15th, 1894; (19) a letter written 
byDhannukal Singh, dated December 1st, 1867; (20) a letter written by 
Baja Ajit Singh, dated December Ist, 1867; (21) a statement by Eaja Ajit Singh 
nude on February 19th, 1874 j (24) a statement by Parshan Singh made on 
January 4th, 1884; (26) a statement by Janki Singh made on January 4th 
1884, 

” Some of these exhibits were held to bo inadmissible in the case brought 
by Chattarpal Singh. In my opinion all of them arc inadmissible. They are 
statements made after the question of adoption had been raised. The last 
two arc statements madq by witnesses produced by the defendant in the ease 
just mentioned. If they are admissible at all it is for the purpose of proving 
that the allegations then made by the defendant were supported by evidence 
produced by him. 

“It appears to me that tho only dooumontary evidenoo of the adoption of 
any importance is the petition of Baijnath Kunwar already noticed, and (a) 
tho defendant’s application to the Committee, dated June 30th, 1867* (Ex. 16); 
(bj tho statements made by his agent before that Committee (Ess. 16, 17, and 
18); (c^ the judgment or award of the Committee of Taluqdars in 1867 
afBrmed by the Financial Commissioner in 1869 (Ess. 13 and 14); ('dj the 
defendant’s application for mutation of names, dated January 16th, 1880 
(Ex. 27) ,- f ej tho defendant’s statement in the suit brought by Sukh Mangal 
in 1880 (Ex. 23) ; ffj tho judgment of the District Judge in that case by which 
the adoption is said to have been recognized (Ex. 26); (>_) the allegations 
made by the defendant himself in his written statement and deposition in 
the suit of Chattarpal Singh (,Exs. 2and 3); ("ItJ the judgments of the Subor- 
dinate Judge, and of this Court in that suit (Exs. 6, 7, and 11) ; ("ij the defen- 
dant’s statement, dated 22nd September 1894, in tho ease of Chitpal Singh, 
who is said to have described himself as son of Bisheshar Bakhsh (Ex. 35) ; fjj 

the defendant’s application for mutation of names upon the death of Ra*ghu- 

bans Kunwar (Ex. 37). 

" Xo oral evidence has been adduced by the plaintiff, but the defendant’s 
pleader in the Court below admitted that the defendant lived with Baijnath 
Kunwar from the age of .eight or ton months, that she performed all the cere- 
monies usually performed by parents, e. g., Mmdan. Kawheiliau, and 

that filie changed hxe name, 

“ The arguments of the learned Counsel for the plaintiff seemed to me to 
suggest that the defendant should not be allowed to go back upon his repeat- 
ed admissions, evei^if in law he is hot estopped from disputing the adoption 
And tho'qne3tion>f adoption is not res judicata. But this is not a Court of 
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ils, and we must examiue the admissioas made by the defendant, and if 
iiMe, appraise them at their true value. 

“It is important to bear in mind that it is common ground in this case 
mother died whan he was only eight or ten months old, and 
after that : the exact date of tho death of the 
lO defendant h.as sworn in the present case that 

is motlier, and in tliis lio is 
not ' .com mit to d liim*. 
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that the defendan 
that his father died soon 
father is disputed. TIb 

his father died about seven months after h 
supported by the witness 
self to any definite statement on this point, 
exactly what the plaintiS^s case is 
pleader in the court below on April 9uh, 1904, said 
about two years old when he was adopted. " He is now 55 yea3 
to this the defendant was born in 1849 and was adopted in 
tiff relies upon paragraph 36 of exhibit 2. 
place in 1S(50 fetsU (which began on 
other documents according to w 
2, 4 or 5 years of age, i.e*, 1852, 1853 or 1855, 
is of considerable importance, for tue defendant 
the defendant was very youngj 
could give the hoy in adoption. 

by the Thahurani is of very little value upon the question of^ adoption, 
there is evidence that Ghandarpal Singh, t 
and other members of the family lived with Baij 
children. 

he had been adopted by the Thakiirani 
1880 by Chandarpal Singh, Outside the defendant’s 
abaolutelv no direct evidence that the 


Kishnanand. The plaintiff has 3 
' 5.,' It ,1s . imj)Oi 

as to the date of the adoption. His 
Defendant No. 1 j^as 
.rs of age. According 
L 1851, but the plain- 
as showing that the adoption took 
Sei>tember 29th, 1852) and he has produced 
'luch the defendant was adopted wdien he was 
The exact date of the adoption 
■ S, .father .adiiiitt:edly died, w-hen . 
and a question might arise as to who gave or 
The fact that the defendant was brought up 
'• ■’ - i, for 

Chattarpal Singh, Surdjpal Singh 
nath Kunwar when they were 
Indeed, Chattarpal Singh brought a suit upon the allegation that 
and a similar allegation was made in 
own statements, there, is 
defendant w’as ado pted at any time 
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^ siace my infancy the Tliakurani lias provided for and adopted me and she has 
herself performed all my ceremonies and my marriage. * The word * miitalanna * 
is the teclinic:il word for adoptioiij but it is often used loosely, and the words 
do not necessarily mean more than that the lady took and treated him as 
her own child, which no doubt was perfectly true. At all events there 
was no allegation of a ceremonial adoption. This allegation of an adop- 
tion at once brought Chhatar pal Singh and Chandarpil Singh into the field 
as objectors, a circumstance, which does mt harmonise with the theory of 
an indisputable adoption in the oirly fifties known to all the members 
of the family. Par tab Singh, the person who was most interested, did 
not object to the defendant's application, but seems to have been living 
with the defendant, was himself childless and was not on good terms 
with Surajpal Singh, to whom the estate would have devolved upon his 
death. ■ ‘ 

The next statement is one made in Sukh MangaPs case in 1884 (exhibit 
23). The defendint said:— * I remember the time of the Mutiny. I was 
adopted before that time. It must have been during the Nawahi (Kative rule). 
My real father Ajmer Singh had died when I was adopted. I cannot state 
the year when he died. What I have said about his death before my adoption 
is not absolutely certain, but such is my impression, I have no exact recollec- 
tion of the ceremonies of my adoption' This was probably intended to bean 
allegation of a ceveinoni;il adoption, but if, as the defendant said, his father 
was then dend, who, did he think, had given him in adoption and how 
could a valid adoption have taken place, if there was no one to give him in 
adoption ? It cannot be said that the Court in that case recognized the adop* 
tion of the defendant, for the learned Judge said that he considered it unne- 
cessary to analyse evidence as to the adoption* The suit was disposed of upon 
a different ground altogether. 

** h[ext comes the written statement and deposition of the defendant in the 
suit brought .by Chhattarpiil Singh (see exhibits 2 and 3). The defendant 
alleged a valid ado})tioii in unequivocal langunga, but the value of the allega- 
tion is discounted by the fact that the parties agreed that Baijnath Kunwar 
had power to adopt a son without the express permission of her husband, a view 
entirely inconsistent with the law prevailing in this part of India, but which, 
no doubt,- suited both parties, for probably neither of them could have proved 
actual permission. The recognition of the adoption by the Subordinate Judge 
in that case is not of much value, for, apart from the fact that the question of 
permission was not considered, he did not Eiivdysc the evidence on the ques- 
tloi; of the factum of the adoption. In this Court the evidence was analysed, 
but the Court put a construction upon the Thakuraiu's petition of October 
1864 which I cannot accept, and the finding was .not necessary to the docision 
of the case, 

Exhibit 35 only shows that tho defendant is described as the son of 
Ihshesh.ir Ihkhsh. It scarcely suioimts to a statement- -by him to that 
Tills c.xh-uisia the ifee amen tiry evldeiH’.e, . - . ■ ^ 'V-' 
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Tlie plainti:^ lays great stress upon tlie defendant's admission in 
'^ions cases, that he went to Allahabad, Benares and, Gaya and there offered 
pinda in the name of Bisheshar Bahhsh Singh. That he went to the places 
mentioned there can be no doubt. It is possible that he offered the pinda 
to Bisheshar Bakhsh and it was certainly easy for him to say that he did so. 
The pilgrimage to Gaya seems to have taken place before 1867. The Thakurani 
was at the time interested in making the defendant oat to be her son, and 
I am unable to attach much importance to the evidence upon this matter. The 
fact that the Thakurani performed for the defendant the ceremonies or rites, 
which a parent would perform for a child is of very little value. She was m 
loco parentis towards him, having taken care of him ever since he was a child 
inarms and one is not surprised to find the defendant referring to her in one 
of his depositions as his mother. She is said to have done the same forChan- 
dar pal Singh whom she also brought up. The plaintiff also relies strongly 
upon the fact that the defendant’s name was changed, but there is no evidence 
that his name was changed before 1864. 

The conclusion at which I have arrived is that it is not proved that 
there was any real adoption of the defendant by Bai^uath Kunwar, and it can- 
not be presumed or inferred from the evidence that Baijnath Kiinvrar had 
permission from her husband to adopt a son. 

For the reasons already stated, I think it is unlikely that Bisheshar 
Bakhsh authorized Baijnath Kunwar to adopt a son. If she had adopted the 
defendant, her own estate would have divested : (see WiQobmi Moyee Delia v. 
iRam Kish, or Acharjee (1) % Yallanlci Y en'knia Krishna Rao v. YenleaiaRama 
Lalcshmi (2) j and Mayno’s Hindu Law, 6th Edition, pages 236, 238) and wo 
should probibly hive found some reference to the adoption in the proceedings 
just prior to the Summary Settlement, Not only was nothing said about an 
adoption, bat the defendmt appears in the genealogiciil tree then filed under 
the name of Bhigwat Parshad. It seems tliat Baijnath Kunwar was anxious 
to keep the talaqa intact. Slie pleaded that the estate bad always been held 
by a single heir, and if she had adopted the defendant, the fact would have 
been well known to the family, and she would p/ohably have put him forward 
as entitled to obtain a sanad for the whole estate. The fact that nothing was 
said about the adoption of the defendmt at the Summary Settlement is the 
more remarkable, because Chattarpal Singh put himself forward as the 
adopted son of Bisheshar Bakhsh. The first that was said about an adoption 
of the defendant was in 186 i when, as I understand her petition, she referred 
to the adoption as a recent event. It seems tome that if an adoption took 
place it was in or about 1864. The plaintiff for obvious reasons does not 
rely upon any adoption in or about 1864. Ujion the death of tho Thaku* 
rain, and on subsequent occasions, the defendant seems to have taken advan- 
tage of the allegation of an adoption which was made in 1864 and 1867. His 
allegation that he hid been ado 13 ted w^as challenged by two members of the 
family in 1880, one of whom subsequently brought a suit for ih© property 

'{») 10 ZU. (Z) (1^76) L. R.^l A. hh R.|‘' 


Hab 

Faetab 

BiNan: 


Eag-hueaj 


,f . 



OL. XXIX. j ALLAlIABiD SEBTES, _ ■■ - o2y 

possessed hy tlic defend-iut. Xo act; of tlic Tliakurnii lias lieen proved wliioU 
unmistakably points to an adoption having taken place before 1864, therefore 
it cannot be said that lie has been recognized by the family as the adopted son 
of Bisheshar Bakasli. The instances in which the adoption has been recog- 
nized by the Courts are not of much importance. The recognition was on 
each occasion due to statements made by or on behalf of the defendant, which 
are not conclusive as admissions, and were made to suit the exigencies of the 
time. Even if I could have found that the defendant was in fact adopted, I 
should liaye been unable to find that the adoption was made with the permission 
of Bisheshar Bakhsh, There is no direct evidence of permission, and in my 
opinion permission cannot under the circumstances of the case bo presumed. 

It is conceded by the plaintiff that 'without the permission of her husband 
Baijnath Kunwar conld not, according to the Hindu law as followed in this 
province, make a Vuiid adoption ^ but it was suggested that there was 
evidence on which it could bo found that by custom of the tribe or family a 
widow might adopt without permission, I can discover no evidence of any 
such custom. The only evidence that wc were referred to was the award of 
the Committee of taluqdars and the defendant's admission in the suit of 
Chattarpai Singh. The award seems to me to have no bearing whatever on 
this question, and the admission of the defendant in the previous case was 
evidently made to relieve him of a serious difficulty.'* 

As the result of this decision the appeal was allowed and the 
suit dismissed. 

On this appeal. 

Mr. (?. £”• .4,. ifoss for the appellantcoutendedtbat thequestion 
of the adoption of the respondent was barred by the rule of res 
judicata as laid down in section 18 of the Code of Civil Procedure 
(Act XIV of 1882). The British India, Association of Oadb, 
a Committee of Taluqdars who decides claims for maintenance, 
had on 16trh December 1867, refused a claim for maintenance 
brought by the respondent against Surajpal Singh on the ground 
that he (the respondent) had been adopted by Baijnath Kunwar 
and that award was confirmed by the Financial Commissioner. 
Eeferencewas made to the Evidence Act (I of 1872) sections 13, 
40, 41j 42, and 43 ; The Collector of Gorakhpur v. PalaJc Dhari 
Singh (1) ; The Oudh Estates Act (I of 1869) section 33, as to 
the effect of awards made by the Committee of Taluqdars as to 
in and maintenance; B/iaiya Ardavxin Singh v, Udey 
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Pariah Singh {2) ; Muhammad Imam Ali Khan v., Sardar 
HmoAn Khan i,3). 
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It was also contended tbafc imtler the circnmsUinccs of the 
ease the respondent was estopped from disputing the fact and 
validity of his adoption : this contention M'as based on his general 
conduct and admissions in various documents, and the assertions 
of his adoption which he had repeatedly set up. The res- 
pondent in 1879 claimed to succeed Baijnath Kunwar as heir of 
her husband by adoption against Partab Singh through whom the 
appellants now claimed. It was submitted that, assuming that 
the onus was in the first instance on the appellants to show that ' 
there had been a valid adoption, the effect of these assertions and 
admissions was to shift the burden of proof on to the responclenij 
to show that he had not been validly adopted ; and tha: the evi- 
dence, oral and documentary, on which he relied, was insufiScient 
to establish his case. Eeference was made to Chandra Kmmar 
V. Narpat Singh (1). 

It was farther contended that the evidence on the record was 
su ffi cient to show that the respondent was the duly adopted son 
of Baijnath Kunwar and Lai Bisheshar Bakhsh bingh.' if the 
evidence showed, as it was submitted it did, that Baijnath Kun- 
war adopted the respondent as a son to her deceased husband, it 
must be presumed that permission to adopt was given by her 
husband, and that the adoption was therefore validly made. 
Eeference was made to a passage in Mayne’s Hindu Law, 7th 
Ed., 204, to the effect that it was not necessary in all cases to pro- 
duce direct evidence of the fact of the adoption when it has taken 
place long since, and where the adopted son has been treated as 
such by the members of the family, and in public transactions 
every presumption will be made that every circumstance has 
taken place wMch is necessary to account for such a state of things 
as is proved or admitted to exist ; and Rajendro Nath Haidar y, 
Jogend/ro Nath Haidar (2) was cited. 

Mr. Z. De Qruyther for the respondent contended that his 
adoption by Baijnath Kunwar was not proved. It was essentiai 
to show that Bisheshar Bakhsh Singh gave authority to his widow 
to adopt. There was no evidence of any permission haying been 
gitBh, nor of: any assertion that permission was given? such 

’ ’ - (1) (im&i B., 84 i. A. 87 (35^ » (1871) 14 jlopre’i I. A. 07. 

,v’ K",;;||.j;„.i.,^AlM84. ' 


"'Seahkak" 

JPABTAB 

SijreH 


Lab 

Kaghubaj 

Sineh. 


TOL. XXIX.] 


ILLAHABAD S3ME3. 


pcrmk^i’oD could aot bo p;en.mi oil; aau it must be takeiHj tbere- 
foroj t!',afc there wa,.' no permits iou. aud eoiisequenfcly no valid 
adoption* Tire evidence wao referred to to show that no adop- 
tion. of the respondeuu had in fact been made by Eiiijnath 
K Lin war. 

ois to the alleged e.st.!ppel there was none * the respondent’s 
claim in 1879 was not contested by the then true heir Far kb 
Singh, who made no elaim himself, oor objection to the respondents 
claim* Hi 5 assertion.' and adiuis.sions in support of Iris adoption 
were not sufficient to estop him from now denying as he had 
also denied it on other occaoioi^s. 

The award of the Briti.sh Indian Association of Oudli in 
1867 was not the deofsiou of a Court within the meaning of sec- 
tion 13 of the Civil Projed are Code* That- Association had no 
jurisdiction to trj or decide the question of the adoptiooj and 
therefore their decision did not operate as ares judicata, Eefer- 
enee was made to ffo/vai 2Ianda.r \\ Fudmanand Sc^igh (1)| 
21isir Maghobar Dial v. Rajah Sheo Bak/i^h Singh (2) j and 
Ghitpal Singh v. Bhairon Bqhhsh Singh; Sykes’ Taluqdari 
Law 161, 153 ; and Raj Bahadoor Singh y. Achumbit Lai (3) 
were also referred to. 

Mr. Ross replied. 

1907, May loth . — The judgment of their Lordships was 
delivered by Loeo Col liks 

The appellants, who a re the successors in a title of the original 
plaintiff, appeal from a decidon of the Court of the Judicial 
Commissioner of Oudh in favour of the defendant Lai EaghuraJ 
Singh, the present -respondent, overruling a decision of theSubor-* 
dioate Judge of Partabgarh in favour of the plaintiff* The 
matter in dispute is the right of succession to the taluqa of 
SLamspnr and the quedion for decision is whether oT not the 
respondent was validly adopted as the son of Lai Bisheshar 
Bakhsh Singh by tlie widow of the latter, Thakurain Baijnath 
Kunwar. The suit was brought in the Court of the Subordinate 
^ Judge of Partabgarh by Balbhaddar Singh, the predecessor ia 
title of the present appellants, The taluqa in question . was 

(i) (1002) Bh S9 t A;, 106 1 (2) (1882| h. E., 0 L A.|. 197 j ■ ' ■ 

P Ij. B,, 29 Calc.* 707. LkE. ' '■ 
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graDtel by sanad to ono Lai Surajpal Singh brother of the 
respondent in 1872. Lai Surajpal Singh died childless and 
intestate on the 21st February 1892; and was succeeded by his 
widow; Thakurani Raghubans Kunwar^ who took the estate of a 
Hindu widow. She died on the 11th iNoveinher 1901. On the 19th 
March 1902; the Assistant Commissioner of rarta1)garh caused 
the name of the respondent to be entered as holder; and he 
obtained and holds possession. The original plaintiff thereupon 
claimed as one of four persons entitled to succeed on the death of 
the widow to a fourth share, and sought to oust the respondent 
by proving that he had been adopted into another family and 
thus lost the right which would otlienvise have been his of suc- 
ceeding to the property as heir to his natural brother; Lai 
Surajpal Singh. Hence the importance of tlie question^ wdiether 
the respoiicleiit had been validly adopted out of his own family. 
There was considerable evidence of conduct on the part of the 
respondent holding out and asserting; when it suited his purpose 
to do SO; that he had been adopted as the son of Lai Bisheshar 
Bakhsh Singh, and three issues were formulated and considered 
by both Courts on this part of the case, — 

1. W it res cLdjibdiccctd ? 

2. Was the respondent estopped as against the plaintiff from 
denying it? 

3. Supposing the plaintiff failed on both these issues, had he 
proved a valid adoption in fact? 

The Subordinate Judge foiincl all these issues in favour of the 
plaintiff. The Court of the Judicial Commissioner arrived at the 
opposite conclusion. It becomes necessary, therefore^ to consider 
each of these questions. 

First; as to res adjudiecita. The contention of the plaintiff 
on this point is based upon the award of the Committee of Taliiq- 
dars in 1867 affirmed by the Financial Commissioner in 1869. 
This award was made on a claim for maiutonance or for a 
4 anna share in the taluqa brought forward by the present res- 
pondent against Surajpal Singh. This claim was dismissed on 
the ground' that the applicant (the respojodent ) had been adopted 
by 'ThaJiurtoi' Baijnathi Kim war and had oonset|a@atly ceased 
lateraitl'ii the heritage ol his natural father. The 
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ai'gttiDSnt for the appellants on this part of the case was based on 
section 18 of the Code of Civil Procedure (Act XIV of 1882), 
which provides that “ no Court shall try any suit or issue in 
which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between the 
same parties or between parties under whom they or any of them 
claim, litigating under the same title in a Court of jurisdiction 
competent to try such subsequent suit or the suit in which such 
issue has been subsequently raised and has been heard and finally 
decided by such Court. ” He is bound, therefore, to show that the 
Committee of Taluqdars formed such a Court, and he relies on 
section 83 of the Oudh Estates’ Act, 1869, as justifying this 
contention. That section runs thus:— 

“ And whereas bodies of Tiluqdars ha\e in several cases made awards respeot- 
ing the provision to be made for certain relatives of Taluqdars, and it is expe- 
dient to render such awards legally enforceable i it is hereby further enacted 
that every such award shall, if approved by the Financial Commissioner of 
Oudh and filed in his Court within six months after the passing of this Act 
be enforceable as if a Court of competent jurisdiction had passed judgment 
according to the award and a decree had followed upon such judgment.*’ 

It seems quite clear; therefore; that the Committee of Taluk- 
dars -svas not in any sense a Court; much less a Court with such 
jurisdiction as is described in the 13th section of the Civil Proce- 
dure Code above cited as essential to found an estoppel, and, for 
the reasons given in the judgment of the Additional Judicial 
Commissioner; their Lordships are of opinion that the Committee 
had no jurisdiction to decide the question of adoption and the 
affirmation by the Financial Commissioner of their refusal to award 
maintenance could not give judicial validity to their decision on 
a point outside their jurisdiction. Their LorcLhips therefore 
concur with the view taken by the Court below’’ on this issue. 

Next; as to the question of estoppel. That which is set up is 
said to arise from the fact that on the death of Thakurani Baij- 
nath Kunwar in 1879 the re.spondent sat up title to succeed her as 
the adopted son of her husband, Bisheshar Bakhsh Singh, and on 
this footing secured the succession to which Partab Singh, as the 
nearest heir, would have been entitled but for the respondents 
inter venliion ] tlmt the respondent was thus estopped as against 
Partal) from denyiiig tlie adoption; aqd bliat tba appellants are 
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now okiming under Partab, But there is no evidence that Partab 
in any way opposed the respondent’s claim; on the contrary, 
he was living with and apparently co-operating with the respon- 
dent at the time, and consequently the essential elenients of an 
estoppel between these persons are lacking, and even it the appel- 
lants were claiming through Partab, they cannot establish an 
estoppel. ■ 

Their Lordshiprs therefore agree with the Court below on this 
point also. 

The remaining question is whether the appellants have 
established the fact that the respondent was effectually adopted 
as the son of Lai Bisheshar Bakhsh Singh. To establish this, 
they must prove that, if the adoption was ever formally made at 
all by Thakurani Baijnath Kunwar, as he alleges, it was made 
by the direction of her husband, and further that the res- 
T)ondent’s father had given him in adoption. Having regard to 
the length- of time which has elapsed since these conditions 
could hive been fulfilled, if they ever, were fulfilled, the 
appellants admit that they cannot prove them, but contend 
that they ought to be presumed. But to justify^ such a 
presumption they ought .to establish an initial i>robabiIity that 
the adoption was likely to have been validly made and that the 
conduct of the parties cognizant of the facts has been at least 
consistent with such an hypothesis. It would not be right to 
repeat here the reasoning by which the Court below had come 
to the conclusion that, putting aside the statements made by the 
respondent himself when it suited bis purpoose, the position of 
the Thakurani and the necessary consequences to her ^ of the 
adoption rendered it unlikely that she should have made it; and 
that her conduct on crucial occasions was more consistent with 
the hypothafis that she did not regard him as having been 
validly adopted than that she did. It is quite clear that no 
weight can be given to any statements of the re.sp-)ondent, if they 
fall short of founding an estoppel, as he has asserted or denied 
the adoption just as it suited his purpose throughout the whole of 
the protracted litigation between the members of the family. 
•r'-Lhas'-'b^^ out' that they do, not snfflee to 

■ |oun4.rW-^*>bp]pcil, ii^to t'oudderatiou the .ve.-it «£ the 
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evidence, their Lordships fully concur in the reasoning and the 
eonclusion of the Court below. 

Their Lordships will therefore humbly advi.*e His Majesty 
that this appeal be dismissed. The appellants will pay the costs 
of the appeal. 

Appeal dismissecL 

Solicitors for the appellants :--^WalkeT & Rowe. 

Solicitors for the respondent : — 2\ Z. Wilson & Co. 

J. V. w. 
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March 20. 


before Mr. Justice Sir Qeorge Know and Mr. Justice Miehards. 
MABHUBAN DAS A3Nm oihees (Judomskt-debtobs) v . NARAIX DAS akd 

AKOTHER (DeCBEE-HOBDEES).* 

Ciml Frocedure Code^ sections 368, 582 and 687— Ko. XV of 1877 (^Indian 
Limitation Act), schedule II, article 175C. — A;pplicaiion to bring on to the 
record the heirs of a deceased res]^07ident — Limitation. 

Held that article 1750 of the second schedule to the Indian Limitation 
Act applies as well to appeals from appellate decrees as to appeals from 
original decrees. Susy a Fillai v. Aiyahannu Fillai (1) dissented from, 
Valckalagadda Karasimha^n v, Valdzulla Sahib (2) followed. 

In this case an application for execution of a decree w’as 
dismissed by a Munsif. The decree-holders thereupon appealed 
to the Subordinate Judge, who alioived the appeal and remanded 
the case to the Munsif under section 5‘62 of the Code of Civil 
Procedure. Against this order of remand the judgment-debtors 
appealed to the High Court. When the appeal came on for 
hearing a preliminary objection was taken by one of the 
respondents to the effect that the appeal abated, the contention 
being that IsTarain Has, one of the respondents, had died on the 
30th of May 1906 (the appeal having been filed on the 6th of 
June 1906), and that no steps had been taken within limitation 
to bring his representatives upon the record. 

Munshi Earihans Sahai^ for the appellants* 

Munshi Ishwar 8a7^an (for w^hom Pandit Brij Farain 
Crwrtu)^ for the respondents. 

First Appeal No. 59 of 1906, from an order of MansM Aelxal Beiiari^ 
Subordinate Judge^of doralrbpnr, dated tbe 17th of February 1956. 

(1) (1906) L L. R., 29 Mad., 529. (2) (1905) I. L. R., 28 Mad., 498, 
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KkOX and Richards, JJ. — At the hearing of this appeal a 
preliminary obiection was taken on behalf of Laehhman Das 
respondent to the effeet that the appeal abated. It was 
contended from the papers on the record that Narain Das, one of 
the respondents to this appeal, had died on some date before the 
30th of May 1906 and that the application to bring Laehhman 
Das and Ram Das on the record as representatives of Naraia 
DaSj deceased, had not been made within the sis months pros- 
cribed. In answer to this the learned vakil for the appellants 
draws oar attention to the Full Bench ruling of the Madras High 
Court — Svisycii Pillcii v. AiyciJco/nnu Pillai (1) — and arg’ued that 
article 175C of the Indian Limitation Act did not apply to 
appeals from appellate decrees. The article which he w'ishes us 
to apply is article 178 of the Limitation Act. There is no doubt 
that the view taken by the Madras High Court supports the 
contention raised here, but, with all the respect due to the 
learned Judges who decided that ease, we are not prepared to 
follow them. We prefer the reasoning which commended itself 
to a division bench of the same Coivct~Vahlcalci,g(tdd(i Nara- 
simham v. VaUmUa Sahib (2). The application made to bring 
the representative of the deceased respondeat in an appeal, 
whether that appeal is an appeal from an original deei'ee or an 
appeal from an appellate decree, is an application made under 
section 368 of the Code of Civil Procedure, the provisions of which 
have been extended in the one case by section 582 and in the other 
by section 587. Section 682 authorizes our reading section 368 as 
follows : — When the appellant fails to make such application 
within the period prescribed therefor, the appeal shall abate, 
unless he .satisfies the Court that he had sufficient cause for not 
making the application within the period prescribed therefor. 
The provisions of section 868 as altered by section 582 are, by 
section 587, to apply as far as may be to appeals from appellate 
decrees, and, though the amendment to the Limitation Act 
contained in article 1760 might have been framed with greater 
care and pi’ecision, we are prepared to hold that the w’ords 
'contained in article 1750 may be read so as to cover appeals 
from appellate decrees. This reading is saitetioned by the 
( 1 ) L.: B.,,29 Maa., 529. (2) (1908) 1. L. E-, 28 Mad., 498. 
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procedare followed by tHs Court ever since this atuendment was 
introduced in the Limitation Act. 

The learned vakil for the appellants asks us to grant him 
time to show that he was prevented by sufficient cause from 
making the application within the sis months allowed. We 
think this application should be granted. Let the appeal stand 
over for three weeks. 
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JBefore Sir Jolm Stanle^j JSjiijM, JusHee^ Mr, Justice Aihnmi and 
Mr, Jtisiiee Richards, . 

DOST MUHAMMAD KHAN (Dei^endant) MAHI, lUM (Plaintiff) anl 
EAHMAT-TJLLAH (Defekpant).** 

Ovcil Froeedtire Code, itecd iou 411— -Saii inform^ pauperis— -Couri /be— Froj)er‘‘ 
ty of defendant sold to realize court fee— Property sold stihject to a morU 
gay e-‘RigM8 of mortgagee. 

Meld tliat the salo^ subject to a mortgage, of property belonging to the 
defendant in a suit brought in forma pattyeris for the purpose of realizing the 
court fee payable to Government by the plaintifi: does not preclude the mort« 
ga gee from bringing to sale the same in’operty in execution of a decree for 
sale on his mortgage. The Collector of Moradalad v. Muhammad Paim Khan 
(1) overruled. Qanpat Put ay a v. The Collector ofKamra (3) distinguishei. 

The facts of this case are as follows : — 

One Eahinat-ullah executed a mortgage in favour of Earn 
Charan Das on the 15th of April 1895 purporjjing to hypothecate 
in it the whole of a certain house. The mortgagee subsequently 
instituted a suit to realise the amount of the mortgage, but^ 
having ascertained that the mortgagor was only entitled to mort- 
gage a share of the house, he confined his claim to that share 
and obtained a decree for sale on the 29th of June 1898. This 
decree -was on the 7th of April 1899 transferred to the plaintifi 
Lala Mani Earn. Musammat Hafiisan Bibi, a sister of the mort- 
gagor, was entitled to a share in the house in question, and she 
on the 2ist of January 1899 instituted a suit in f)auperis 
against her brother to have the mortgage set aside so far as regards 
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Second Appeal No . 64i of 1904, from adeeree of G, Kusfcomjee, Ksq., District 
go of Alliliabad, dated the l6th of March 1904, modifying a decree of Mr, 
3ayid, Subordinate Judge of ^Allahabad, dated the 16th of December 1903. 

^ (1) (1879) I. D, K*, S All, 196* (3) (1875) I, L, 1 
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1907 ber share in the house. On the 29th of July 1899 a decree was 
gi'anted to her which directed that the court fee should he 
recovered from Eahmat-ullah. In execution of that decree a tV 
share in the house were sold subject to the mortgage executed by 
Maki Bam. Jfahmat-ullah in favour of Earn Charan Das and purchased by the 
defendant appellant Dost Muhammad Khan on the 2nd of May 
1901. The plaintiff Lala Mani Earn then^ as assignee of the mort- 
gage of the loth of April 1895, applied for sale of the mortgaged 
property. An objection to the sale was filed by the defendant 
appellant, who alleged that the property having been sold to him 
in the pauper suit against Eahmat-ullah could not be again sold. 
This objection found favour and was allowed, and hence the 
present suit for a declaration that the plaintiff is entitled to have 
the afox’esaid shares in the house brought to sale. The first Court 
(Subordinate Judge of Allahabad) decreed the claim, but the 
lower appellate Court (District Judge of Allahabad) modified the 
decree of the Court below and directed that the defendant Dost 
Muhammad Khan should receive out of the proceeds of the sale 
Es. 176, being the amount paid by him for the poirchase of the 
house. The plaintiff submitted to this decree, but the defendant, 
Dost Bluhammad Khan, not being satisfied with it appealed to 
the High Court. 

The appeal originally coming on for hearing before a Bench 
of two Judges was laid before a full bench by order of the Chief 
Justice in view of the ruling in the Case of the Collector of 
Moradabad^f. Muhammad Bairn Khan (1). 

Mr. M. L, Agarwala and Maulvi Mahmat-ullah^ for the 
appellant, 

Mr. J?. E. O^Conor and Babu Lalit Mohan Banerji^ for the 
respondents. 

Stanley, C. J.~The facts of this ease may be shortly sum« 
- marized. One Eahmat-ullah executed a mortgage in favour of 
Earn Charan Das on the 15th of April 1895 purporting to hypo- 
, thecate in it the entire of a certain house. The mortofa^ee subse- 


Dost 

Muhammad 
Ehak : 


Wi 


Dost 

Mfhammab 

Khak 

Maki Rak. 


VOL. SXIX.] ALLAHABAD SEBIBS. 539 

share and obtained a decree for sale on the 29bh of June 189&. 
This decree was on the 7th of April 1899 transferred to the plain- 
tiff Lala Manni Earn. Musammat Hafizan Bibi, a sister of the I 
inortgagoi'j was entitled to a share in the house in questioiij and 
she on the 21st of January 1899 instituted a suit in formd ^ 
pauperis against her brother to have the mortgage set aside so 
far as regards her share in the house. On the 29th of July 1899 
a decree was granted to her which directed that the court fee 
should be recovered from Eahmat-ullah. In execution of that 
decree a share of the house were sold and purchased by the de- 
fendant appellant Dost Muhammad Khan on the 2nd of May 
1901. The plaintiff Lala Manni Earn then, as assignee of the 
-mortgage of the 15th of April 1895, applied for sale of the mort- 
gaged property. An objection to the sale was filed by the defend- 
ant appellant, who alleged that the property having been sold to 
him in the pauper suit against Eahmat-ullah could not be again 
sold. This objection found favour and was allowed, and hence 
the present suit for a declaration that the plaintiff is entitled to have 
the aforesaid shares in the house brought to sale. The first Court 
decreed the claim, but the lower appellate Court modified the 
decree of the Court below and directed that the defendant Dost 
Muhammad Khan should receive out of the proceeds of the sale 
Rs. 176, being the amount paid by him for the purchase of the 
house, I may mention that the property was sold to Dost Mu- 
hammad Khan expressly subject to the mortgage executed by 
Eahmat-ullah in favour of Ram Charan Das. The plaintiff sub- 
mitted to this decree, but the defendant not being satisfied with 
it has preferred this appeal. His, case is that the claim of Gov- 
ernment in respect of court fees was a prior charge upon the 
house taking priority to all demands, including the claim of 
the mortgagee Earn Charan Das and his transferee, and that the 
sale having taken place to satisfy the court fees there could not be 
a second sale. This contention is based upon the authority of the 
case of The Oolleetor of Moradabad v. Muhammad Daim Khan 
(1). In that case it was laid down by Pearson and Spankie, JJ., 
that the Government takes precedence of all other creditors and 
that this principle is not liable to an exception in the case of lien 
(1) (187S)L L. K., 2AU.,,196,: 
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3907 holders. In that case the Government caused certain property 
belonging to one BulakiDas, the defendant in a pauper suit, to be 
attached with a view to the recovery by its sale of the amount of 
court fees payable by the plaintiff in the suit. This property 
MAsrr lUM. subsequently attached by the holder of a decree against the 

defendant which declared a lien on the property created by a 
bond. The property was sold in the execution of this decree, and 
it was held that the Government was entitled to be paid first in 
priority to the mortgagee out of the proceeds of the sale the 
amount of the court fees which the plaintiff in the pauper suit 
would have had to pay had he not been allowed to sue as a pau- 
per. In this case the learned Judges purport to follow an earlier 
decision of the Bombay High Court in the case of Qampat Putaya 
V. Th6 Collector of Kanara (1), which they say appears to be appli- 
cable to the case before them. That case appears to me to be no 
authority for the proposition laid down by the learned Judges. 
It merely decided that the Crown has the first claim to the pro- 
ceeds of a pauper suit to the extent of the amount of the court fee 
that would have been payable on the institution of the suit had 
tihe plaintiff not been a pauper. There is no doubt that under 
the provisions of section 411 of the Code of Civil Procedure the 
court fee payable in a pauper suit is a first charge on the subject 
matter of the suit and is recoverable by Government from any 
party ordered by the decree to pay the same, but it is not payable 
out of the property of a prior mortgagee of the party so ordered 
to pay. In the case before us, as also in the case of The Collector 
of Moradabad x. Muhammad Daim Khan, there was a prior 
mortgage subsisting over the property of the party who was liable 
to pay the court fee. I am at a loss to see how the Governm'ent’s 
claim in respect of the court fee in such a case can be properly satis- 
fied out of the property of the mortgagee who is in no way liable 
for its payment. The court fee is no doubt a first charge upon the 
interest of the mortgagor, but before the mortgagor is entitled to 
any benefit from the property mortgaged he must first satisfy the 
subsisting mortgage. It is the property alone of the mortgagor 
which is liable to satisfy the court fee. I am unable to agree 
with the view taken by the learned Judges who decided the. case 
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in this Court to which I have referred. It was in consequence of 
this decision that this appev^l was sent by the Judges before whom 
it originally came to a larger Bench, I would dismiss the appeal 
in the present case as y/holly untenable. 

Aikmak, J. — I am also of opinion that this appeal must fiiil. 
One Musammat Hallzan Bibi brought a suit in formd pau‘peri8 
against her brother Rahmat-ullah and other relations for a decla- 
ration of her rights to certain property. She won that suit, and 
a decree was passed against Eahmat-ullah, who was ordered to 
pay the cost. Under section 411 of the Code of Civil Procedure, 
when a plaintiff in a pauper suit succeeds, the Court has to cal- 
culate the amount of court fees which the plaintiff would have 
had to pay had he not been permitted to sue as a pauper. This 
amount is declared to be a first charge on the subject matter of 
the suit, and the section farther provides that it shall be recover- 
able by Government from any party ordered by the decree to 
pay the costs in the same manner as costs of suit are recoverable 
under the Code. The amount of court fee payable by Hafizan 
Bibi on her plaint, had she not been allowed to sue as a pauper, 
was Rs. 241. In order to recover this amount the Government, 
as it was entitled to do, proceeded toattach and sell certain house 
property belonging to the defendant Eahmat-ullah. That house 
property was previously under mortgage. At the sale, at the 
instance of Government, it was declared that the sale was to be 
made subject to the incumbrance previously created by Eahmat- 
ullah. Before the pauper suit the mortgagees had sued Eahmat- 
ullah on their mortgage and got a decree for sale of Eahmat- 
ullah’s interest in this house property. This mortgage decree 
was assigned to the plaintiff Lala Mani Earn. When he pro- 
ceeded to execute his decree he was resisted by Dost Muhammad 
Khan who had purchased Rahmat-ullah’s rights in the house pro* 
perty at the sale held at the instance of Government to recover the 
amount due to Government for court fees. The appellant 
Dost Muhammad Kban bought the property for Ea. 176. 
His objection was sustained and the assignee of the mortgage 
decree has brought the suit out of which this appeal arises 
for a declaratk)!! that he is legally entitled to have the share 
of Eahmat-iillah valued at Es. 2,000 sold in execution of 
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the mortgage decree. The suit vis>B decreed by the fitist Court. 
On appeal the learned District Judge varied the decree by direct- 
ing ttat when the property was sold in execution of the mort- 
gage decree Dost Muhammad Khan should be entitled to receive 
Es! 176 out of the proceeds of the sale. With the propriety of 
this modification of the first Court’s decree, we are not now con- 
cerned, as the plaintilBf Lala Maid Ram has submitted to it. The 
defendant Dost Miihanainad Khan comes here in second appeal 
and contends that the decree declaring the plaintiff right to have 
the property sold under the mortgage decree is erroneous, inas- 
much as the property having once been sold in satisfaction of a 
Grown debt cannot be sold again. There is no doubt that thfe 
ruling relied on, namely, The Collector of ilovadabad v. MiC”- 
Tianimad Daim Khan (1) supports the appellant's contention, but 
with all deference to the learned Judges who decided that case, 
I am of opinion that the view ^Yhich they took is manifestly 
wrong. In support of their decision they relied on a decision of 
the Bombay High Court, in the case of Qanpat Putaya v. The 
Collector of Kanara (2). When that decision is referred to, it 
is clear, as the Chief Justice has pointed out, that it in no way 
supports the view taken by the learned Judges who decided the 
case reported in I. L. R., 2 AIL, 196. The decision of this latter 
case might work the gravest injustice if it were followed. No 
doubt the Crown as creditor takes precedence of all other creditors. 
But in my opinion the learned Judges w^ho decided the case in 
I. L. R., 2 AIL, erred in saying that this principle is not liable to 
an exception in the case of lion holders. Save w'hen otherwise 
provided by law, the Orowm can only sell such rights as the per- 
son indebted to it possesses. In certain cases Government is 
declared to have a first charge on property. For instance when a 
plaintifi has brought a suit in formd pauperis and wins that suit 
the Government claim for the amount of court fees which would 
have been payable on the suit is declared by law (section 411, 
Code of Civil Procedure) to be a first charge on what the plain- 
tiff has won by the suit. And that is only fair, for, had the plain- 
tiff not been allowed to sue as a pauper, the plaintiff w^ould not 
have succeeded in getting anything. Again the^Land Revenue 
(1) "(1879) I. L. R., 2 All, 19C. (2) (1875) I. L. R., I Bom., 7. 
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Act^ vide section 141 of Act No. Ill of 1901, declares that in the . 1907 
.L case of 6?eiy niahal the revenue assessed thereon shall be the first*; 
''ehai’ge:o:n the; entire, upon this^ seetioH/lOl 'Of . 

-the same. Act provides that . when a mahal is . sold'for -arrearS' : of , re- ■ 
verme which have accrued due upon itj it shall be sold free of all in- 
eiimbrances. But when an}^ property of the defaulter/ other than 
the mahal upon which the revenue is due, is sold to recover that 
revenue, the proviso to section 162 lays clown that the provisions of 
section 161, namely, as to the sale free of all incumbrances, shall not 
apply to such sale. IThen the Government executed the decree 
against Eahmat-ullah, it could only sell such rights in the house as 
he had the time of sale, and the purchase by the appellant was, as 
was indeed expressly declared at the time of sale, subject to the 
previous incumbrance. I have no hesitation therefore in hold- 
ing that the case of The Collector of Moradabad v. Muhammad 
JDaim Khan was wrongly decided and that there is no force 
whatever in this appeal. I agree in thinking that it should be 
^"dismissed. 

Richaeds, J.— -This appeal was referred to this Bench in conse- 
quence of the decision in the case of The Golleotor of Moradabad v. 
Muhammad Daim Khan. It would seem to me that but for that 
decision there would be no difficulty whatever in the case. Sec- 
tion 411 of the Code of Civil Procedure, dealing with suits in for- 
mdfau^eris^ provides as follows : — If the plaintifi? succeed in 
the suit, the Court shall calculate the amount of court fees which 
would have been paid by the plaintiff if he had not been permit- 
ted to sue as a pauper, and such amount shall be a first charge on 
the subject matter of the suit and shall also be recoverable by the 
Government from any party ordered by the decree to pay the 
same in the same manner as costs of suit are recoverable under 
this Code. Musammat Hafizan Bibi, having sued informd pan- 

peris^ and succeeded, Government were entitled to a first charge 
on the proceeds of that suit. They w^'ere also entitled to proceed ' .i 
against the defendant in that suit, inasmuch as the 'decree made • 

Hill liable for the plaintiffs costs. IrYe have nothing here to do 
with the Government's right to a first charge on the proceeds of 
the suit. ' We aretuot dealing with any property which was reco- 
vered in the suit. Government, however, in /exercise of tl|e _ , "y;' 
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further right given them by section 411 proceeded to execute the 
decree to the extent of the court fees agaiostthe property of Rah- 
mat-ullah* Rahmat-ullali was in possession of the house in 
question, but subject to a mortgage which he had already created 
in favour of the assignor of the plaintiff. In effect we are asked 
to say that this decree in favour of Government can be executed 
against property which Rahmat-ullah had not. Ail that could be 
sold in execution of the decree was the house stxbject to the mort- 
gage. As a matter of fact at the time ot the sale the mortgage 
in favour of the assignor of the plaintiff was duly notified and 
Government only asked for execution subject to the mortgage. 
Government had no charge whatever on the property of Eahmat- 
ullah. All they had v-as the rights of a preferred creditor, tlmt 
is, a creditor taking priority over all other un secured creditors. 
It seems to me that it is quite clear that this appeal ought to be 
dismissed. It is imnecessarv for me to deal with the case of The 
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:Before Sir Jolm Stanley, Bnicjhf, Chief Justice and Mr. Justice Sir William 

JB'urMtt, 

RAlSr SINGH AND OTHEES (DEPEis-DAjrrs) v. SOBHA ExiM (Elaiktipp)/^ 
UindM law --Joint Mindu family— LiaUUiy of som in res^peot of a morU 
gage executed hy the father —'JB-xempt ton oj 'mtefest—- Subsequent suit 

against sons for share of del)t payable by them — X/iwdaHon—Aet Ao. iSlV of 
1877 CIndian Limitation AatJ^ schedule ariioles 147, 132, 120. 

Certain joint ancestral property was mortgaged by tbe bead oi tbe faniily 
first in 1882 and again in 1S93. SubsGt|iicn Gy the second mortg ;gee redeemed 
the first mortgage. The second mortgagee then sued to recover the amount 
due on both mortgages by sale of the mor . gaged property, and obtained 
a decree in March 1895 and an order absolute for sale on the 25th of October 
1897. To this suit the sons and grandsons of the mortgagor were not made 
parties. The sons and grandsons of the mortgagor sued for and obt-dned a 
decree exempting their interest in the mortgaged propet ty from tbe operation 

• First Appeal No. 193 of 1905, from a decree of Eandit Girraj Ki shore 
patti'^nbordidate ludge of Moradaba^, dated the IQth of December 1^4* 
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of tlie mortgagoe^’s decree. Tlie mortgagee then sued tlio sons and grandsons 
to recover from them a proportionate part of the amounts due on his xnort- 
-gagesi" ;; ^ instituted on the 6th of April 1904,- 

. that, the mortgagee’s suit- .against' 'the, eons and -grandsons of .the ■, 

mortg-'.gor was maint.'Anames and that it was not barred by limitation, the 
rule applicjhle being either article 147 or article 132 of the second schedule 
to ibe Indian Limitation Act, 1877. 

Badri Frasad v. Madan Lai (1), Malmraj Bingh v. Balwani Singh (2) 
and Muhammad Aakari v. Madhe Mam Singh (3) distinguished. JDliar am Singh 
V, Angan Lai (4) and Ariahudra v. Lorasami (5) followed. 

The facts out of wbich this appeal arose are as follows : — 

One Badan Singlij father of the jSrst three defendants and 
grandfather of the other foiir/in July 1882 mortgaged certain 
property to Khetal Das and another. On the 24th August 1893 
Badao Singh mortgaged the same property to Balak Earn, father 
of the plaintiid Sobha Earn, to secure the sum of Es. 2,000. Sub- 
sequently Balak Earn obtained a decree by which, under the 
direction of the Court, he, by paying Es. 1,858*3-3, redeemed 
the prior mortgage of Khetal Das and so under the provisions of 
section 74 of the Transfer of Property Act acquired the position 
of first mortgagee on paying the Es. 1,858-3*3, payment of 
which is admitted. 

Balak Earn then instituted a suit against his mortgagor 

Badan Singh to recover the amount due on his mortgage of 

August 1893, and also to recover the sum he paid to redeem 

the prior mortgage, and for sale of mortgaged property in default 

of payment. He obtained a decree for sale in March 1895 and 

an order absolute for sale on October 25th, 1897. The only 

person impleaded as defendant in that suit was Badan Singh ; his 

SOILS and grandsons were not made parties to it. ThenEan Singh 

the son of Badan Singh, and his two brothers and four nephews 

instituted a suit against Balak Ram to have their interest in the 

ancestral property exempted from sale on the ground that they 

had not been impleaded as parties in Balak Ram^s suit although 

he knew of their existence. Tliey obtained in April 1902 a decree 

declaring that their | interest in the mortgaged property was not 

saleable ill execution of the decree which had been given against 

their father and grandfather Badan Singh. Thereupon the 

(X) (1893). L B., 16 All., 75. (3) (1900)' I. L. 22 Ali, 807. ■ 

(2) (190$) I. L, B., 28 All, 508. (4>) (1899) .L'lr, B., 21 Alb, 901^' . 
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present Suit was iustituted by Soblia Eam^ son oi Balak Bam^ 
aga inst“ the snecessfaV plaintiffs in. tie suit last mentioned to 
recover the sum of Es. 6,468-3-3 said to be clue on Baclaii Singles 
mortgage and in default for sale of the | interest of the defendants 
in the mortgaged property whioh had been released in compliance 
with the decree of April 1902. 

In the written statement the plea was taken that the suit was 
barred by section 13 and section 43 of the Civil Procedure Code 
and also that it was barred by limitation. It was also pleaded 
that the debt which formed the consideration for the mortgage in 
suit was not contracted for the benefit or necessity of the family, 
but was contracted for immoral and iinlawdui purposes. 

The low^er Court (Subordinate Judge of Moiaclabad) held 
that the suit was not barred by either section 13 or section 
43 of the Code of Civil Procedure, and also that it was not 
barred by limitation. It held that the limitation period appli- 
cable was 60 years. The Court further held that the money 
(Es. 2,000) which formed the consideration for the mortgage 
of the 24th August 1893 'was borrowed for immoral purposes 
and was tainted with immorality. It therefore dismissed the 
plaintiff^’s suit so far as it was based on this mortgage of August 
1893, but gave plaintiff a decree for the amount '^vhieh had 
been paid by Balak Earn to redeem the earlier mortgage of July 
1882. 

From this decision both parties instituted cross appeals, the 
plaintiff challenging the correctness of the Subordinate Judge^s 
finding as to the mortgage of August 24fch, 1893, while the defen-' 
dants contended that the suit against them is barred by limita- 
tion and that the plaintiff* is not entitled to any relief. The 
present appeal is that of the defendants. 

Dr. Scctish Chandra Banerji and Babn Lalit Mohan Baner-* 
for the appellants. 

Babu Jogindro Naih Ohaudhri, for the respondent, 
Bubkitt, J. — This and the connected Appeal No. 70 of 1905 
are cross appeals from the judgment of the Subordinate Judge of 
Moradabad, dated December 16th, 1904, by wdnch he partially 
allowed and partially dismissed the suit of the plaintiff Sobha Earn 
pgainst the defendant Earn Singh and others,, 
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s; • - It appears that one Badan Singh, father of 'the first three X 907 
defendants and grandfather of the other four, had in July 1882 
mortgaged certain property 'to ;Khetal Das, and' another. On tlie 
24th Angnst 1S93 Badan Singh mortgaged the same property to 
Ealak Ram, father of the plaintiff Sobha Earn, to secure the sum of 
Es. 2,000. Siibsequeiitly Balak Earn obtained a decree, by ^vhich, 
under the direction of the Court, he, by paying Es. 1,868-3-3, 
redeemed the prior mortgage of Khetal Das and so under, the 
provisions of section 74 of the Transfer of Property Act acquired 
the position of first mo,rtgagee on paying the Es. 1,858-3-3 
payment of which is admitted.’ 

Balak Earn then instituted a suit against his mortgagor Badan 
Singh to recover the amount due on foot of his mortgage of 
August 1893 and also to recover the sum he paid to redeem the prior 
mortgage, and for sale of mortgaged property in default of pay- 
ment, He obtained a decree for sale in March 1895 and an order 
absolute for sale on October 25th, 1897. The only person im- 
pleaded as defendant in that suit was Badan Singh; his sons and 
grandsons were not made parties to it. Then Ean Singh and his 
two brothers and four nephews instituted a suit against Balak 
Ram to have their interest in the ancestral property exempted 
from sale on the ground that they had not been impleaded as 
parties in Balak Eam^s suit although he knew of their existence. 

They obtained in April 1902 a decree declaring that their | 
interest in the mortgaged property was not saleable in execution of 
the decree which had been given against their father and grand 
father Badan Singh. Thereupon the present suit w^as in'isituted- 
by Sobha Earn, son of Balak Earn, against the successful plaintiff's 
in the suit last mentioned to recover the sum of Es. f said 

to be due on Badan Singles mortgage and in default for sale of 
the I interest of defendants in the mortgaged property w’'hieh had 
been released from attachment in compliance with the decree 
of April 1902. 

In the written statement the plea was taken that the suit i^vas 
barred by section 13 and section 43 of the Civil Procedure 
Code and also that it was barred by limitation. It was also . 

pleaded that tSe debt which foirmed the consideration for the . 

' mortgage in suit was not contracted for the benefit or »ec6ssit|^ 
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1907 of the family but tos contracted for imnioral and unlawful 

V. The lower Court held that the suit was not oarreci by eitner 

Sobha.Ba.mi l3 or section 43 of the Code of Civil Procedure^ uiicl also 

that it was not barred by limitation. It held that the lioiitadon 
period applicable w’'as 60 years. The record does not contain any 
information as to the article of the Limitation Act which the 
defendants contended was applicable. The Court farther held that 
the money (Rs. 2,000) which formed the consideration for the mort- 
gage of the 24th August 1893 was borrowed for immoral purposes 
and was tainted with immorality. It therefore dismissed the 
plaintiff^s suit so far as it was based on this mortgage of August 
1893, but gave plaintiff a decree for the amount w^hich had been 
paid by Balak Earn to redeem the earlier mortgage of J uly 1882. 

From this decision both parties have instituted cross appeals, 
the plaintift challenging the correctness of the Subordinate J edge’s 
finding as to the mortgage of August 24th, 1893, while the defend- 
ants can tend that the suit against them is barred by limitation 
and that the plaintiff is not entitled to any relief. I propose first 
to take up defendants’ appeal (F. A. No. 193 of 1906), Boih 
appeals were heard simultaneously. 

Now the suit being admittedly one to enforce the pious obliga- 
tion which the Hindu law imposes on a son to pay a father’s debt 
not tainted with immorality and being, as contended for the appel- 
lants, a suit sm generis for which no special rule of limitation is 
provided, the learned advocate for the appellants contends that it 
comes under article 120 of the second schedule to the Limitation 
Act of 1877, which provides a period of six years from the time 
•when the right to sue accrues. If this be the article applicable, there 
can be no doubt that the suit is barred. The learned advocate con- 
tended that there being no^^ contractual obligation ” on the sons 
to pay, and the obligation being one which arose from their status 
as sons of the debtor, the only article of the Limitation Act which 
could apply was article 120. He also contended that the same 
article applied to the claim to recover the amount paid to discharge 
the prior mortgage of July 1882. The learned advocate cited the 
' j; oase oi Badri Prasad v. Madan Lai (1). But tin 

' ^ ; -'ll - . , : (1) (1803) I, L B., U All, m 
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principal matter decided in that case is that , a suit like the present 
can be iostituted against a son during tlie life-time of 'Ms father: to ^ 
enforce the pious obligation. The case nowhere touches on the 
question of limitation. Nor is the limitation question anywhere 
decAded.m Maharaj Singh Y, Balwant Singh (1) which also was 
cited. It is also strongly contended that the remedy against 
appellants was exhausted by the suit instituted by plaiotiff^s father 
against Badaii Singh and that therefore this suit could not be 
maintained. Pandit Bmidar Lai for the respondent contended 
that the suit was one on the mortgage for sale of the defendants^ 
appellants^ interest in the mortgaged property in default of pay- 
ment, and that the limitation article applicable to it was article 
147 or possibly 132, as a suit to enforce payment of money charged 
on immo%’able property, and he also contended that the suit wu^s 
maintainable. The learned advocate for the respondent chiefly 
relied on the case of Dharam Singh v. Angan Lai (2). That 
case in almost every respect resembles the present case, except 
that in it no question of immorality was raised. In it four sons 
of the debtor bad obtained a decree for recovery of possession of 
four-fifths of the mortgaged property on the ground that they 
were not parties to the suit in which the decree for sale had been 
passed against their father. Subsequently the mortgagee institut- 
ed a suit against the sons to recover from them four-fifths of 
the amount due under the mortgage and obtained a decree. On 
appeal to this Court Mr, Justice Banerji, who delivered the 
judgment of the Court, referred with ajaproval to the case of 
Ariahudra v, Dorasami (3). That case was in many respects 
similar to the present case and to the case in 21 AIL, 801, men- 
tioned above. One of the contentions in it w^as that the claim 
against the sons was one which should have been decided under 
section 244 of the Code of Civil Procedure in execution of the 
decree against the father. As to that question the learned 
Judges of the Madras High Court held (p. 415 of the report) that 
it (ic,, the son^s obligation to pay the fathers debt) is an 
oh\ Ignition distinct from that created hj the decree which was 
passed against the father * that if the decree debt was either illegal 

a) (1906) LL. R., 28 AH,, 5jL8. (2) (1890) I. L. E., 31 AH., 301. 
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or immoral the sons would be under no obligation to satisfy itj 
though the decree against the father might be perfectly valid* 
They therefore held that the question of the son^s liability could 
not be decided under section 244 of the Code* Further on the 
learned Judges^ discussing the question of limitation^ observe 
The suit was clearly one to enforce payment of money charged 
on immovable property, and the contest was whether the charge 
was validly created by the father as against his sons* The 
claim is therefore not barred by limitation. ” As to the above 
Mr. Justice Banerji observed in 21 AIL, 301 I agree witli 
the view of the learned Judges and hold that a suit like the present 
in which it is sought to enforce against Hindu sons their pious 
obligation in respect of their father^s debts not* tainted with 
immorality, is maintainable whether the debts were or were not 
secured by a mortgage and whether a decree in respect thereof 
had or had not been obtained against the father alone. These 
latter observations of our learned brother have reference to the 
contention raised in the case he was considering, and which is 
raised also before us, that the suit was not maintainable because 
judgment had been recovered on the original debt, and reference 
was made by analogy to the ease of joint debtors under the same 
contract. As to this argument Mr. Justice Banerji was of opinion 
that such an analogy does not apply to the ease of the liability 
arising from the pious duty of a Hindu son to pay his fatlier^s debts 
not tainted with immorality, Such liability , the learned 
Judge observes, arises not from the contract entered into by the 
father, but from the fact that he is the son of the father and that 
the debt incurred by the father is of such a nature that it is the duty 
of the son to pay it. It is a liability which the Hindu law imposes 
on the son and is independent of the contract made by his fatlier. 
Whether the debt of the father has merged in a decree, or whether 
it subsists as a debt in respect of which no decree has been passed, 
the son is liable for it, provided it was nob incurred for immoral or 
impious purposes. ” And further on, when considering the question 
as to whether a creditor’s remedy against the son is lost by the 
omission to make the son a party to the suit against the father, the 
learned 'Judge observes Their Lordships of thOkPrivy Council 
held in several w^U^known casSs that the son’s HabEity „ for 
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Ms fatlier^'s debt is unaffected hy the procedure to whicli tlie cre- 
ditor may have resorted against tbe father alone for til e recovery 
of the debt. In Nanomi Bahuasin v. Modhun MoJmn (1) their 
Lordships said : — The decisions have for some time established 
the principle that the sons cannot set up their rights against their 
father^s alienation for an antecedent debt or against his ci^editors^ 
remedies for their debts if not tainted with immorality.^ If th@ 
father’s debt was of a nature to support a sale of the entirety^ he 
might legally have sold it without suit, or the creditor might legally 
procure a sale of it by suit. All the sons can claim is that, not 
being parties to the sale or execution proceedings, they ought not 
to be barred from trying the fact or the nature of the debt in a suit 
of their own. ’’ Upon these and other passages in cases decided 
by their Lordships of the Privy’ Council the learned Judge held 
that “ upon the same principle on which a suit is allowable to the 
son, it seems to me that it is open to the father’s creditor to bring 
a suit against the son to establish the latter’s obligation to pay his 
father’s debt. ’’ Further on in the judgment, referring to the case 
of a simple money debt, as to which it has been held that the 
omission by the creditor to implead the son in his suit against 
the father on the debt does not preclude the creditor from subse- 
quently suing the son, the learned Judge observes that in Ms 
opinion there is no difference in principle between the case of a 
debt secured by a mortgage and a simple money debt, ” 1 am 

unable to hold,” says the learned Judge, that in the case of a 
mortgage debt the creditor is in a worse position than the holder of 
an unsecured debt. ” And finally after pointing out that the 
obligation of a Hindu son to pay his father’s debt is not an obliga- 
tion which he has incurred jointly with his father, and the credi- 
tor’s cause of action against the father and the son is not a single 
cause of action which is exhausted upon a decree being obtained 
against one of them only, ” and that a Judgment recovered 
against the father only does not therefore bar a suit against the 
son, ” the learned Judge, referring to the fact that a large portion 
of the mortgaged property had been taken out of the possession 
of the creditor, adds as follows : — As four-fifiihs of the pro- 
perty which th^ creditor purchased at auction in' satisfaction of 
(ij t K 'E., la . 
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these remarks I fully concur. The suit is no doubt founded on 
the appellants’ pious duty of paying their father’s debts not taint- 
ed by immorality;, but it is none the less a suit on the mortgage. 
The learned advocate for the appellants did not cite any author- 
ity to show that the limitation rule applicable to these appel- 
lants is article 120 with a limitation of six yeai’S. His conten- 
tion was that as the liability of the defendants appellants arose 
from their status in the family and was not a contractual obli- 
gation the suit against them was governed by article 120 of the 
Limitation Act. In this I cannot concur. The suit is one on a 
mortgage to enforce the appellants’ liability to discharge Badan 
Singh’s mortgage debt and is governed either by article 147 of 
the Limitation Act or by article 132 as held by the Madras High 
Court in the case cited above. To hold otherwise might have a 
startling result. For, to take the case of a suit instituted less 
than 60 but more than six years after the mortgage had become 
payable against a father and his sons, w^hat would be the limita- 
tion rule applicable ? According to appellants while the father 
would be liable the suit would be barred against the sons, and the 
result would be that only the father’s interest in the mortgaged 
property would be affected, the sons wholly escaping. I cannot 
accept such a possibility as good law. Such an interpretation of 
the law would have the effect of compelling a mortgagee, perhaps 
against his will, to sue on the mortgage while the six years^ limi- 
tation against the sons was still running. For the above reasons 
I hold (1) that the suit is maintainable against the. defendants 
appellants, and (2) that it is not barred by limitation, the rule 
applicable being either article 147 or 132. The appellants having 
failed on both the points raised in their appeal I would dismiss 
this appeal with costs. 

Stahi^ey, O.J. — I concur. It appears to me that the conclu- 
sion arrived at by my learned colleague is . the equitable mode of 
escape from the extraordinary position created by the ruling in 
Bhawani Prasad v. Kalhb (1), 

By the Court . — The order of the Court is that this appeal be 
dismissed wdth costs. ' , / 

^ . . Appeal dismissed, 

(1) (1805) I. L, E., 17 AIL^ 537,. . ' ^ ^ - 
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Before Mr, Jusiiee Sir George Knox. 
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Zamhardar and cO’Sliarer^Koivers oflamhardar to deal toUl co'-par- 
eenarg lands --Lease for seren years. 

In tlie case of a lease of co-parcenary land granted by a lambarclar, wlicre 
there is any suspicion established that the lambardar has granted a long lease 
to the detrimout of co-sharers, a heavy burden would be placed on the lessee to 
show that by custom or for some other cause the lambardar is authorized in 
granting the lease. On the other hand where the granting of the lease is 
shown to be for the benefit of the co-sharers and when the co-sharers presum- 
ably have been shown to have derived benefit under the lease the lease should 
not be set aside. Jagan Nath v. Bardayal (1), Bamidhar v. Zip Btngh (2), 
MuUa Brasad v. Kami a Singh (3) and Chattray v. Nawala (4) referred to. 

This was a suili brought by one of the co-sharers in a village 
to have set aside a lease of co-parcenary lands granted by a lambar- 
dar. The lease was for seven years and had been granted on the 
24tli July 1901. Before the present suit was brought the lambar- 
dar who had granted the lease had ceased to hold office. The 
plaintiff alleged that the lease had been given out of sheer dis- 
honesty and in order to cause loss to pattidars, and was one of 
several leases which had been given by the same lambardar. In 
defence fraud was denied. It was pleaded that the lease was 
lawfully executed for consideration, and that before the ex- 
ecution of the lease the lessee had cultivated the land on rent at 
8 annas a bigha. The annual rent set out in the lease was Rs. 3 
a bigha. The Court of first instance (officiating Munsif of Koil) 
decreed the claim. In appeal the District Judge, after finding 
that no fraud had been proved, went on to say that while the 
rent was lower than the rent paid for the neighbouring fields, 
still the land contained salt and was liable to mundation and 
produced only one crop a year. The appeal was decree^ and 
the plaintiff’s suit dismissed. 

The plaintiff appealed to the High Court. 

Dr. Sdtish Ohandra Saner for the appellant. 

Munshi Ouhari Lai, for the respondents. 


1907 
April 23. 


* Second Appeal No. 656 of 1905, from a decree of B.E. Taylor, Esq., 
Bistnet Judge of Aligarh, dated the 2ad of June 1906, reversing a decree 
of Bab u Jogendro Nath Chaudhri, officiating Munsif of Koil, dated the 19th 
of December 1904* 

(1) Weekly Notes, 1897, p. 207. (3) Weekly Notes, I9oB, p. 277. 
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ALLAHABAD SEEIES. 


555 




(3) Weekly Notes, 190S, p. 277, 

(4) (1897) I. L. E., 39 AH, 20. 


(1) Weekly Kotos, 1897, p. 207. 

(2) (1906) I. L. E., 20 All., 438. 


VOL. xxrx.] 

Knox, J. — The facts out of lyhich this second appeal arises are 
as follows : — The defendant first party had been granted a lease 
for seven years by the defendant second party over certain land, 
the subject matter of the present appeal. The lease was granted 
on the 24th July 1901. The defendant second party ceased to 
hold the position of lambardar before the present suit was brought 
and his successor, the plaintiff, here the appellant, brought the 
suit out of which this appeal has arisen to have the lease cancelled. 
He alleged that the lease had been given out of sheer dishonesty 
and in order to cause loss to pattidars, and is one of several leases, 
which had been given by the late lambardar. In defence fraud 
was denied. It was pleaded that the lease was lawfully executed 
for consideration, and that before the execution of the lease the 
lessee had cultivated the land on payment of rent at 8 annas a 
bigha. The lease set out the annual i-ental of the land to be 
Es. 3 a bigha. The Court of first instance decreed the claim. 
In appeal the learned District Judge, after finding that no fraud 
had been proved, went on to say that while the rent was lower 
than the rent paid for the neighbouring fields, still the land 
is under the disadvantge of containing salt and is liable to 
inundation and able to produce only one crop in a year. It 
accordingly lield that the plaintiflf had failed to make out his case. 
The appeal was decreed and the suit of the plaintiff dismissed 
with costs. 

In appeal here it was contended that the lambardar was not 
competent to grant a lease beyond the requirements of a parti- 
cular year or season. In support of this reliance was placed on a 
ruling of this Court in Jagan Nath v. Hardayal (1) and also the 
cases of Bansidhar v. Dip Singh (2), MuMa Prasad v. Kamta 
Singh (S) and Ohattray v. Nawala (4). 

The first of these cases was one in which the lambardar had 
granted a perpetual lease of the common land of the village and 
^vithin a few months of the granting of the lease one of the co- sharers 
came in and sought to have it set aside. It was held that the lam- 
bardar was not authorized to grant a perpetual lease, and the 
learned Judges went on to say, page 208 : — “ So far as we are 
aware a lambardar bas no general power to grant any lease of 
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1907 ^ co-pa vcen ary land beyond such as the circumstances of the parti- 

cular year or particular season may require. 

In Bansidhar v. Dip Singh the lease was for ten years, and 
Miak Khak. it was set aside, the learned Judge who decided the case holding 
that the lambardar has no general power of granting any lease of 
co-parcenary land beyond such as the circumstances of the parti- 
cular year or particular season may require. The case, however, 
was a peculiar one. and the lease was one given by a disappointed 
litigant, whose power as lambardar was soon about to cease, with 
the intention of. damnifying his successful opponent in the parti- 
tion proceedings. 

In GhoMray v. Nawala^ to which I was a party, it was held 
that a lambardar should have power to make temporary lettings, 
but the duties imposed upon him do not seem to admit of his 
executing in favour of a lessee without the consent of the co- 
parcenary body ajease for along term of years. 

In one of the four eases mentioned it was held that a lambar- 
dar was competent to execute a lease for ten years wdthoiit refer- 
ence to other co-sharers, where the land would not otherwise be 
let and where it world be for the benefit of the co-sharers that the 
land be so let. I see that a similar view was taken by t\YO other 
learned Judges in an unreported case, Roshan Lai v. Muham^^ 
mad Fad Husain, S. A, No. 128 of 1898, decided on the 14th 
of June 1900. The facts of this last mentioned ease are more 
in harmony with the facts of the case before me. I also notice 
that the lease before me was granted in July 1901, and the 
present suit was not instituted till 1904: the plaintiff, who was 
co-sharer during these three years, must have received profits 
arising out of this very lease. For these reasons Ido not think 
it will be equitable to. allow him now to set aside this lease in 
the settlement of which no fraud took place, and apparently fair 
adequate consideration was given, merely on the ground that a 
lambardar has no authority to grant leases for long periods 
without the consent of co-sharers. It seems to me that every 
ease of this kind must depend upon the facts and circumstances 
out of which the lease has sprung. Where there is any suspicion 
V. ■ ' established that the lambardar has granted a lon^ lease to the 

‘ ■\ detrime.nt'pf co--sh£^rers^^ burden would be placed on* the 
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lessee to show that by castom or for some other cause the 1907 
lambardar is authorized in graating the lease. On the other 
hand, where the granting of the lease is shown to be for the Kazim 
benefit of the co-sharers and when the co-sharers presumably Mia/khan. 
have been shown to have derived benefit under the lease, I do 
not think that the lease should bo set aside. For these reasons 
I dismiss the appeal with costs. 

Appeal dismissed. 
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property from partition, hence the present suit. The Court of first 
instance (Munsif of Gorakhpur) decreed the plaintiff’s claim but 
on appeal this decree was reversed by the Subordinate Judge who 
held that section 817 of the Code of Civil Procedure was a bar 
to the suit. The plaintiff" appealed to the High Court. 

Mr. M. L. Agarwala and Babu Parhati Charan Ghatterji 
(for whom Babu Batya Chandra Mulierji), for the appellant. 

Maulvi Muhammad Ishaq, for the respondents. 

Eichaeds, J. — The facts out of which this appeal arises are 
somewhat peculiar. Tapasi Dube and Janki Dube obtained a 
joint decree for sale of certain mortgaged property. It appears 
that one of the decree-holders, Tapasi Dube, obtained leave to 
bid at the sale and he became the auction purchaser at the price 
of Es. 950, which was the exact amount of the decree, that is„ 
debt, interest and costs. He had taken the most active, if not 
the entire, part in the litigation which resulted in the decree in 
favour of himself and his co-decree-holder. He was allowed by 
the Court to take credit as against the purchase money for the 
amount of the decree, and consequently no money whatever was 
paid. When he applied for execution prior to his obtaining 
leave to bid, the application was made on behalf of himself and 
Janki Dube his co-deeree-holder. Although there is no clear 
finding, it would appear that no part of the decretal money was 
ever paid by Tapasi Dube to Janki Dube. According to the 
allegations in the plaint, after the purchase Janki Dube and his 
successors in title remained in joint possession of the purchased 
property. But there is no specific finding on this point. The 
plaintiff further alleged that at the time of the purchase by 
Tapasi Dube he and Janki Dube were members of a joint Hindu 
family. This was not perhaps alleged by the plaintiff in his 
plaint as clearly as it might have been, but the defendants in 
their written statement raised the issue, and the Court of first 
instance framed an issue, but did not decide the question. I 
think the Court executing the decree ought not to have granted 
leave to Tapasi Dube to bid in his own name without obtaining 
the consent of Janki Dube, or at least ought to have called upon 
the latter to show cause why Tapasi Dube should «.ot have leave 
to bid, in his own namei Furthermore, Tapasi Dube having 
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purchased in Hs own name, the Court executing the decree ought 
to have made Tapasi Dube bring the purchase money into Court, 
where it should have remained until an adjustment was made 
between the decree-holders, I merely mention these matters, 
because, if they had been considered in time, the present 
litigation would prolsably never liave arisen. The immediate 
cause of the present suit was proceedings by the defendants in 
the Revenue Court, in which they claimed partition against the 
plaintiff of certain property alleging that in this partition the 
property purchased for Rs. 950 should not be considered as joint 
property. The plaintiff objected and claimed that the purchased 
property was joint like the rest and must be considered in making 
the partition. The Revenue Court stayed the partition and the 
plaintiff had to bring the present suit. The main defence, and 
only the point argued here, is that section 317 of the Code of 
Civil Procedure bars the plaintiff’s claim. The Ctourt of first 
instance held that section 317 did not apply to the circumstances 
of the present case. The lower appellate Court relying upon the 
decision in Durga v. Bhagwan Das (1) reversed the finding of 
the first Court and dismissed the plaintiff’s suit as being a suit 
which could not be maintained having regard to the provisions 
of section 317. A number of eases have been cited, including 
the decision of the Privy Council on the corresponding section of 
Act VIII of 1869 in Bodh Singh Doodhooria v. Oanesh Ghvmd&r 
Sen (2). As the facts of all the cases cited are dififerent from 
those of the present case, I consider that I am at liberty to deal 
with the provisions of the section apart from authority. It seems 
to be the unanimous view of all the Courts that section 317 and 
the corresponding section of the previous Act were enacted 
against what are known as hmami purchases, that is, purchases 
made secretly by one person for another, the ostensible purchaser 
having no interest in the purchase and the real purchaser wishing 
for some reason that his name should not appear. I think that 
seetio’n was enacted to meet only this kind of transaction and to 
put an end to thorn by rendering impossible a suit by the real 
purchaser against the ostensible purchaser. To illustrate by an 
example. Suppose it were clearly proved that two partners had 
(1) Weekly Noten, 1900, p. 190. (2) (1873) l2 B. L. R,, 31?. f v 
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]«07 parlaersMp money to a third person, obtained against liim 

' r’l L ^ jnnt decree, and in execution ti that joint decree certain 
property was purchased at an auction sale by one of the decree- 
TArAsx dpbb, holders out of the partnership funds or by setting off the joint 
decree obtained by the partners. Section 317 could, I think, 
never operate to l)ar a suit brought by one of the partners for a 
(leelaratioB t!'at the proper!}' purchased was partnership property. 
In sneii a ease the plaintii! would not be merely setting up that 
the ostensible purchaser had purchased the property henami for 
hiinj but his case would be that the property purchased was 
partnership property by virtue of the partnerdnp which existed 
between them altogether irrespective of the sale. Their Lordshijis 
of tlie Privy Council, in* the case I have referred to above, in 
- dealing with the corresponding section of Act !Xo. VTII of 1859, 
at page 329 of the report, say as follows : — • Their Lordships wdll 
not inc|uire. whether there is sufficient proof that Ram Soonder 
,who purchased at' an auction sale held a days after the Act 
came into operation did obtain a certiiieate under the Act, or of 
its terms if he did obtain one ; because, assuming him to have 
been the certified purchaser within the meaning of the Act, they 
are of opinion that the provisions of the section do not apply to 
such a case as the present. They were designed to check^ to 
practice of making wdiat are known as henami purchases at 
execution sales, transactions in which A secretly purchases 
on his own account in the name of B. Their Lordships think 
that they cannot he taken to affect the rights of members of a 
joint Hindu family who, by the oiieration of law, and not by 
virtue of any private agreement or undertaking, are entitled to 
treat as part of their common property an acquisition, howsoever 
made, by a member of the family in bis sola name, if made by 
the u?e of the family funds. Their Lordships, no doul>t, were 
dealing with a case of a joint Hindu family and it has not yet 
been ascertained whether Tapasi Dube and Janki Dube were 
or W'Ci'e not members of a joint Hindu family. If they w^ere, 
the present case would be on all fours in this respect with the 
case before the Privy Council. It seems to me, however, that 
' the principle/ of .the reasoning of their T^ordshijfe of the Privy: 
Council goes somewhat further than the case of a joint Hindu ' 


AcmiwAu 


ALLAHABAB SBEIB3. 



o6i 

family. For example t-lie reasoning would apply with equal force j^qO' 7 
to the case of a partnersliip under the circumstances I have 
supposed above, I think also, if the allegations of the plaintiff 
were proved, that is to say, that the plaintiff being entitled to ^j^vpAsr 
half ‘of the debt and interest recovered against Babii Janki 
Prasad, the defendants purchased the property by means of 
setting off ti:e amount of the joint decree, and that the propeity 
so purchased from the date of t’r.e purchase up to the commenoe- 
meiit of the proceeding for partition was treated as joint property, 
that the plaintiff would, notwithstanding the provisions of section 
317, be entitled to a declaration that the purchased property was 
under the circumstances joint property and must be treated as 
such in the partition proceedings, I refer the following issues 
the Court of first instance through the lower appellate Court for 
findings: — (1) Were Tapasi I)iibe and Janki Dube at the date 
of the purchase of the property members of a joint Hindu family? 

(2) After the purchase by Tapasi Dube was the property now in 
dispute treated as the separate property of Tapasi Dube or as 
the joint property of himself and Janki Dube and the other 
co-sharers ? (3) Did the money recovered by the decree against 

Babii Janki Prasad, in execution of which the property was sold, 
belong to Tapasi Dube and Janki Dube jointly or to any one of 
them separately, and if so, to whom ? The Couit will take such 
evidence as the parties may offer, and on return of the findings 
ten days will be allowed for objections. 

Gtam remanded. 
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Before Mr* Jmtwe Gfriffin, 

SHEO EAM IIWABI (Be^sndaot) THAKtIE PEA.SAI) Am othibs 
(Fmib-txbis). ^ 

Civil ^fvevdnre Code, seeiio» B7B'^Irreffutant^’^I)i82)Osal of 
<?. suU on a Sundat^^ 

Meld that tbe disposi»g of a civil eiiit on a Sunday is a mere irregularity 
which js covered by the provisions of section 578 of the Code of Civil Pro* 
cedure, Mam Das Cbaharhati v. The Official Diquida(o 2 % Cotton Ginning 
Comjgang,, Limited, Catimpore, (1) and Mnunto Mam Olmtterjec v. Trot ah 
Chmder SUromcnee (2) referred to. 

The facts of this case, so far as necessary for the purposes of 
this report are as follows. A suit was poadiog in the Courti of a 
Miitisif. The Mimsif went on Sunday-, the 18th of June 1905^ to 
make a local inspection in the presence of the parties. The 
parties then and there came to a compromise, which the Munsif 
embodied in a rabkar ; and the same day, namely, Sunday, the 
Munsif passed a decree in terms of the compromise. The defen- 
dant appealed. The lower appellate Court (District Judge of 
Allahabad) upheld the defendants contention that the decree 
was void as having been passed on a dies m% but dismissed the 
appeal on other grounds. The defendant appealed to the High 
Court renewing his objection that the decree was void in conse- 
quence of having been passed on a Sunday. 

Babu Sctiya Chandra 31ulcerji^ for the appellant. 

Mr, Ahdvl Majidy for the respondents, 

Gbiffie*, J. — On Sunday, the ISth of June 1905, the Munsif 
made an inspection of the spot. The parties came to a compro- 
mise which was embodied in a rubkar. The Munsif on the same 
day gave a decree on the compromise. The defendant appealed 
to the District Judge, wko, while upholding the defendant’s 
contention that the decree ’was void having been passed on a 
dies non dismissed it on other grounds. The defendant appeals 
to this Court on the ground that the decree, being passed on a 
Sunday, was null and void. It is admitted that there is no 
authority of this Court directly bearing upon the question raised 
in this appeal I am referred to the ruling in Das 

Ap^al Ko. 893 of 1905, from a Ueeree of wT 
pistwt Jadgo of AHababad, dated tlie SOtb of August 1905, conarmius- a 
of Babu Btmk Ckmdm Bose, Muusif of Allababad, dateditbe I8tb of Jifne 

^ ' (IJ (1887)1, L, B., 9 All., 366* '(2) (1871) 16 W, E*, 0* B,, 2S0. 
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Before Mr^ JmUce Banerji, 

Ik THB MITXEB 03? THE PETITIOK OB BAMMA. 

Criminal Procedure Code^ section ^ZQ-^Bemsion‘---!ExeeuUm order — Order of 
District Magistrate disadssing head-man. 

Meld tliat an order passed by a Bistricfc Magistrate tinder tlie rules framed 
by .GoYcrnment under section 45 (3) of the Code of Criminal Procedure is an 
executive order and not subject to tlic rovisional powers of the High Court. 

, Im this ease proceedings were instituted against one Damma 
under section 110 of the Code of Criminal Procedure. The 
Macristrate before whom those proceedings were^ after holding an 
inquiry^ discharged Damma*under section 119 of the Code. At 
the same time he directed that the record of the case be laid before 
the District Magistrate with the request that Damma, who was 
the head-man of liis village, might be removed from his office, 
and that the District Magistrate might, if necessary, direct the 
police to watch the movements of Damma*. The District Magis-^ 
trate accepted the Deputy Magistrate's recommendation and dis- 
missed Damma from his post as head-man and also directed the 


Criminal Eevision Ho. 143 of 1907. , 

(I) (1887) 1 . h. B., 9 All, 366. ' t^) (1871)16 W. B., C.- 230, 


Ghaharbati v. The Officml LiqwdatoTy Go tton Ginning Oom- 
pany^ Limited^ Oawnpore (1). lam asked’. to infer from this 
ruling that a decree passed on a Sunday should be held null and 
void. Ho such inference, in: my opinion' is warranted. . Dor:;- the ; 
respondents it is contended that the Court of first instance indis- 
posing of tlie ease on a Sunday committed a mere irregularity, 
which is covered by the provisions of section 678 of the Code of 
Civil Procedure. The proceediogs were held on the Sunday by 
consent of parties, I am of opinion that under these circumstances 
theMunsif in disposing of the case the same day committed merely 
an irregularity* It is not shown that this irregularity affected 
the merits of the case or that the Munsif had no jurisdiction. 

In a case of Ununto Mam GhatUrjee v. Protab Ohunder 
Shiromonee (2), the objection taken was against the admission 
of a plaint on a Sunday. The objection was overruled. 

I dismiss the appeal with costs. 

Appeal dismissed. 
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police to watch and report upon bis movements, Damma applied 
to the High Court in revision. 

Mr, E, Malcomson, for the applicant. 

The Assistant Government Advocate (Mr. W* K* PorUr)^ 
in support of the order. 

BaherjIj J.— This is an application for the revision of an 
order passed by Babu Surajbban Prasad, Magistrate of the first 
class of Fatehpur. The learned Assistant Government Advocate 
raises a preliminary objection that the application is not main- 
tainable under the Code of Criminal Procedure. The facts were 
these : — Proceedings were instituted against the applicant Dam- 
ma under section 1 10 of the Code of Criminal Procedure. The 
Magistrate after holding an inquiry discharged Damma under 
section 119 of the Code. At the same time he directed the 
record of the case to be laid before the District Magistrate with 
the request that Damma, who was the head-man of the village, 
might be removed from that office, and tliat the District Magis- 
trate might, if necessary, direct the police tj watch the movements 
of Damma, Mr. Maleomson who appears for the applicant in- 
forms me that it is this order relating to the dismissal of Damma 
from llte office of head-man and to his conduct being watched by 
the police that he complains of. I may mention that upon the 
papers being laid before the District Magistrate he made an order 
dismissing Damma from t!:e office of head-man and directing 
the police to watch and note the acts of Damma and make a 
report, if necessary, to liim. It is clear that the order is an 
executive order passed by the District Magistrate In his 
executive and not in his judicial capacity. When th e subordinate 
Magistrate wffio heard the case iiuder section 110 of the Code of 
Criminal Procedure ordered the discharge of Damma, that case 
came to an end* In directing the papers of the case to be laid 
before the District Magistrate with a certain recommendation he 
did so, not in his capacity of a Criminal Court, but as a 
subordinate of the District Magistrate, with a view that the 
District Magistrate might, if he thought fit, take action against 
' the head-man of the village. The rules framed by the Local 
’ Government, toder section 45 (3) of the Code of Criminal Pro- 
cedurr authorise b District Magistrate to appoint and dismisn a 
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head-man. The order of the Disferiefe Magistrate dismissing the 
applicant is an executive orclerj and so is the order directing the 
police to watch his concluet. This latter order was apparently 
pa.ss3d by the District Magistrate as the executive head of tlie 
police. I am unable to hold that the order made by the District 
Magistrate cm be regarded as proceedings of an inferior Oriminal 
Court within the meaiiijig of section 436 of the Code of Criminal 
Procedure, Tlie portion of the order of the Subordinate Magis- 
trate of which the applicant complains was^ as pointed out above^ 
clearly not a jiidicial order. The applicati'>n to this Court for 
revision of thab ordea' and of the order of the District Magistrate 
is not therefore maintainable. I accordingly dismiss it. 
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'Before Mr ‘Jmtice Dillon^ 

EMPEROn r, MEHOr HASAN. 

Aet No, XLV of 1860 (Indian Pencil Code sections 4i%^’^I>efiuifion — 

Miseldef-^Act (LoealJ No, I of 1900 (N.»W, P. and OndA MitmeljiaUHes 
Act), see lion 107. 

Certain cattle bolon;^niig to one M. H. upon various occasions when in 
charge of a servant of M. H. strayed, or wore driven, into the G-overnment 
Gardens at Saharan pur and there caused damage. Meld that M. H., could 
not on these facts be convicted of the offence of mischief. Forhes y. (Irish 
Chimier Bhutiacdiorjoe {\) Fm;press v. Bai Bay a (2) followed. Meld 
also that section 167 of the Munici palitie.? Act, 1900, did not apply, that 
section being one dealing with offences against the person. King Emperor v. 
Paian Bin (3) followed. 

On the 13th of October 1906 certain cattle belonging to one 
Mehdi Hasin wore found straying in the Governmeiilj Gardens 
at Saharanpur and ’svere sent to the pound. As the cattle had done 
considerable damage^ and as it w’’as not the first time that these 
cattle had been found trespassing in the Government Gardens, • 
proceedings w^ere taken against their owner under section 167 of 
the Mimicipalities Act. These proceedings ended in the convic- 
tion of Mehdi Ha-an under section 426, and he \vas fined £s. 26. 
Mehdi Hasan applied to the Sessions Judge to revise this order, 
and the Judge referred the ea^e to the High Court under the pro- 
visions of j-ection 438 of the Code of Criminal Procedure. Hotice 
was also issued to Mehdi Hasan to show cause why his conviction 
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under section 426^ Indian Pen.al Code. The fine, if paid will be 
refimcled. I have now to deal with the rule which w'as issued to 
Mehdi Hasan by this Court on the 19th of April 1907 calling 
upon him to show cause why his conviction should not be altered to 
one under section 167 of Act Xo. I of 1900. I am clearly of 
opinion that that section is even less applicable to the facts of this 
ease than section 426. That section deals with offences against the 
person and has nothing to do with offences against property. This 
is clear from the section itself. Were any authority needed I 
would refer to King Emferor v, Patan Din (1) as exactly in 
point. Tlie rule is discharged. 


APPELLATE CIVIL. 

Before Mi\ JtisUce Banerji, 

BAKHTWAB MAL (Pj^aixtibe) ABDUL LATIF (Depbndan't). « 

Civil JProaedure Code^ section 4)24— against fnhUc officer^ Snii to recover 

articles seized hg police during a search, 

The pLiiutiff sued to recover from the defend infc tlireo account books 
which he alleged that the defendant, a Sub-Inspector of Police, badsoizod during 
a search, apparently in pursuance of the provisions of section 16o of the Code 
of Criminal Procedure, of the plaintiff’s house. Held that the defendant, if he 
seized the books, which was denied, did so in his capacity as a police officer, 
and that the suit was not maintainable in the absence of the notice prescribed 
by section 424 of the Code of Civil Procedui*e, Muhammad Saddiq^ Ahmad 
V. Banna Zal (2) distinguished, Jogendm Ifafh Bog Bahadur v, Brice (3) 
referred to. 

The plaintiff in this case sued for the recovery of three 
accoiiat books. He alleged in his plaint that the defendant, who 
was a Sub-Inspector of Police, had searched his house and 
carried away these books amongst other property, and that at the 
trial of the ease against the plaintiff the Sub-Inspector was asked 
to produce these books, but refused to do so, stating that he had 
not taken them. The Court of first instance (Munsif of Heoband) 
dismissed the suit upon the ground that the notice prescribed by 

* Second Appeal No. 1240 of 1905, from a decree of G. C. Badliwar, Esq., 
Additional District Judge of Saharan pur, dated the 24th of November 1905, 
confirming a decree of Pandit Kunwar Bahadur, Munsif of Deoband, dated 
the 14tii of Septembei* 1905. 

n) Weekly Notes, 1905, p. 19. (2) (1903) J. L.B., 26 AIL, 220. 

(8) (1897) I. L. E., 24 Oalc., 584 . . 
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BefQ't*e Jfr. Justice Dillon, 

EMPEROR 1". HUSAIN BAKHSH autd othees « 

Act 3”b. XLV of iSGO (Indian Feml OodeJ, section loZ-^Definition^ 
JFantonlf’^’^Act JSFo. V of 1S61 ( Folio e AotJ^ sectim ZO-^Disohedience 

to orders of yoUee as to conduct of a procession. 

Where ccrfcaiu persons taking yo.tt in a religions procession gratuitously 
disobeyed tlio orders of the police concerning the manner in which such 
procession was to be conducted, with the result that a riot was only averted by 
bringing armed police upon the scene, it was held that the persons concerned 
acted-^tliough not “ malignantly yet ^^wantonly*^ within the meaning of 
section 153 of the Indian Penal Code, and were properly convicted under that 
soctitm, 

Meld'Ii^o that a conviction under section 153 of the Indian Penal Code 
does not warrant the taking of action under section 100 of the Code of Criminal 
Procedure. 

On the 5th of April 1907, which was the ckehlum, or 40th 
day of the Moharram, the qasais and sikligars of Shah jab anpur 
started with tazias for the local karbala, A police order had 
been issued that day that all the tazia processions should arrive 
at a place called Ajan Chauki by 7 P.M., s® as to reach the 
karbala at 10 p. m. As a matter of fact the qasais and sikligars 
did not start from the Chauki till 10 P. m. At the Chauki a dis- 
pute arose between the qasais and the sikligars us to which of them 
should go first. They w^ere repeatedly ordered to move on, but 
instead of doing so, they proceeded to wrangle and abuse each 
other and it was with the utmost difficulty that they were induced 
to proceed. So also when the two parties had arrived at the 
karbala a dispute arose as to which tazia should go first. The 
tazias ^vere ultimately buried at 2 a.m. not, however, before 
additional police had been summoned to prevenirthe two parties 
from coming to blows. Ten men of the two parties were arrest- 
ed, tried for an offeB.ee under section 153 of the Indian Penal 
Code, convicted and sentenced to two months^ rigorous imprison- 
ment each by the District Magistrate. They were also 
bound over to keep the peace. Prom tho.S 0 convictions and 
SBiiteiiees nine of the ten mea applied in revision to the High 
Court* ^ ^ ; 

^ OrlwiuH EevigioA 197 of- 1907, , ^ ‘ v. 
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Mr. M, L. Agavwala, for the applicants. 

The Assistant Government Advocate (Mr. Tf. K. Porter), for 
the Crown. 

Dillon, J. — This is an application for revision of an order 
passed by the District Magistrate of Shahjahanpnr convicting 
the nine petitioners under section 153 of the Indian Penal Code, 
and sentencing them to two months’ rigorous imprisonment each. 
The District Magistrate also passed an order under section 106 of 
the Code of Crinainal Procedure directing that all the accused at 
the expiration of their respective sentences should execute a bond 
to keep the peace for one year in their own recognizance for 
Rs. 200 with two sureties of Es. 100 each. The facts which gave 
rise to this conviction are these : — On or about the 5th of April 
last, which was the cfteMwm, that is, the 40th day of the Moharram, 
the qmms and sikligara of Sbahjahaupur started with tazias 
for the local karbala. A police order bad been issued that day 
that all the tazia processions should arrive at Ajan Ohauki by 
7 P.M. so as to arrive at the karbala at 10 r.M. As a matter of 
fact the qaaais and sikligars did not start from the Chauki till 
10 P.M. At the Chauki a dispute arose between the qasais and 
aikligars as to which of them should go first. They were 
repeatedly ordered to move on, but instead of doing so, they 
proceeded to wrangle and abuse each other, and it was with the 
greatest difiiculty that they were ultimately got to move on. 
Similarly when the two parties had arrived at the karbala a 
dispute arose as to which tazia should go first. The tazias were 
however buried by 2 a.m. and the nine petitioners and a lOtfa 
man who has not applied for revision were arrested under the 
orders of Pandit Jagmohan Nath, Deputy Magistrate, and were 
charged on these facts with “ giving provocation by wantonly 
doing an illegal act knowing it to be likely that such provocation 
will cause the offence of riot to be committed.” The District 
Magistrate holds that the petitioners’ action in refusing to move 
on with their tazias when ordered to do so and wrangling on the 
question of precedence was calculated to cause a serious riot. In 
this view I entirely agree. It has been argued before me that 
the accused committed no offence under section 15S of the Indian 
Pehal 0ode> as they did not malignantly or wantonly ’’ refuse to 
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move on. It is not the ease for the prosecution that they acted malig- 
nantly and the 'word wantonly as used'., in. the -sectioB merely 
means recklessly/’^ I think that the evidence and the finding 
clearly show that the petitioaei\s acted recklessly in refusing to move 
on when ordered to do so, and that they, in wrangling and abusing 
each other when they were all in an extremely excited condition 
and armed with lathis, acted wantonly within the meaning of sec- 
tion 163 of the Indian Penal Code. I think that these convictions 
must be afiS.rmed. With regard to the order under section 106 of 
the Code of Criminal Procedure, I do not think that the ofience of 
which the petitioners have been convicted would bring them 
within the purview of that section. I therefore set aside that 
order. As to the sentences passed, I think that the imprisonment 
already undergone by the nine petitioners is sufficient to meet the 
ends of justice. I therefore remit the remaining portion of their 
sentences. Although Altaf Mian has not applied to this Court in 
revision, as I have the record before me I proceed to deal with 
his case also. I direct that he sufi'er rigorous imprisonment for 
two months in lieu of the sentence which was passed upon him by 
the District Magistrate. In his case also the order under section 
106 of the Code of Criminal Procedure is set aside. Subject to 
these modifications the application of the nine petitioners before 
me is rejected. 


Hv'sAiJr' 

.■B4X'S.SHv' 
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Before Mr. Justice Aihmmi, 

KUNNl LAIi A^rn othises (Defexpaxts) KUNDAN BIBI (Ppaixtiff) * 
Act Wo, F 0/1882 (Indian Basements AetJ, sections 16 md 2S(eJ — Base* 
ment***Br6scrv^Um fight to Uglbt and air'***Infringemeiht of rigM-^Aotml 
damage. 

Where a plamtiffi is claiming relief upon the ground that his prescriptive 
right to the passage of light and air to a certain wiado%v has been interfered 
with, it is enough to show that the right has in fact been interfered with. 
The plaintiff is not obliged to go further and show that he has suffered actual 
damage thereby. Colls v, Mome and Colonial Stores , Bd, {l)and Bine v. Jolly 

^ « Second Appeal Ho, 92 of 1906, from a decree of G. A, Paterson, Esep, 
District Judge of Benares, dated the 24th of August 1903, modifying a decree 
of Hira Ltkl#3ingh, Munsif of Benares, dated X2fch of April 1906, 

(X) 1904, A. a, 
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(1) no4 applied, 2^andki$Ilor Balgoiwti v, JBhagMai Btamdlabhdas (2) 
referred to^ 

The plaintiff sued for injunction against .the defendants 
ordering them to demolish certain constructions which they had 
made, and which, according to the plaintiff, had blocked up a 
window and two sky-lights in her house. The court of first ins- 
tance (Mimsif of Benares) decreed the plaintiff’s claim. 

On appeal the District Judge 'after an inspection of the local- 
ity found that the constructions made by the defendants entirely 
blocked up the window and blocked up all but a minute portion 
of one of the sky-lights. Ho accordingly found the plaintiff en- 
titled to an order for the removal of so much of the constructions 
as blocked up the window and the sky-lights. The defendants 
appealed to the High Court. 

Dr. Tej Bahadwr Sapm, for the appellants, 

Munshi Gokul Prasad, for the respondent, 

Aikman, J . — This appeal arises out of a suit brought by the 
plaintiff respondent against her neighbours, the defendants, in 
which she asked for asi injunction ordering the defendants to 
demolish certain constructions which they had made, and which 
according to the plaintiff’.s case, had blocked up a window and 
two sky-lights in her house. Other reliefs w-ere claimed, 
but in this appeal we are only concerned with the first relief 
asked for, namely, in regard to the closing of the window and 
the two sky-lights. The learned District Judge after an inspec- 
tion of the locality found that the construction made by the 
defendants entirely blocked up the wundow and blocked up all 
but a minute portion of one of the sky-lights. He accordingly 
found the plaintiff entitled to an order for the removal of so 
much of the construction as blocked up the window and the sky- 
light. In appeal to the lower Court it was contended that the 
plaintiff had not acquired any right of easement in respect of 
the openings so blocked up, but this ground is no longer urged 
before me. The only plea aj-gued— and argued wiUi much 
ability by . the learned advocate for the defendants appellants— 
is that on the finding of the District Judge, to the effect that "‘from 
what he saw little or no harm had been done, ’’ the,d6cree wMeh 

1906, 1 eh., 460. (2) (1883) I, I.. E., 8 Eqib„ 96. 
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he passed was wroag in poinii of law. In support of Hs argu- 
ment the learned advocate referred to the decisions in Colls v. 
Homeand Colonial Stores ^ Ld» (1) and Kine v. Jolly (2). These 
decisions would have a distinct bearing on this case were not 
the matter covered; as I hold it to be, by the provisions of the 
Indian Easements Act. Section 16 of that Act provides that 
where the access and use of light and air to and for any building 
have been peaceably enjoyed, as an easement, without interruption 
and for 20 years the right to such access and use of light or air 
shall be absolute. Again section 28 foj provides that the extent 
of a prescriptive right to the* passage of light or air to a certain 
window, door or other opening is that quantity of light or air 
which has been accustomed to enter that opening during the 
whole of the prescriptive period irrespective of the purposes for 
which it has been used. The latter definition of the extent of 
a prescriptive right to light and air is not in accord with the 
English law as laid down in recent decisions, but I must be 
guided by the statutory law. On the finding .that there was an 
interference with the prescriptive right which the plaintiff had 
acquired, she was entitled to the decree passed by the learned 
Judge. I may also point out that this was not a case of mere 
obstruction, but one opening was entirely and the other almost 
entirely blocked up. The case is apparently similar to that which 
was before the Bombay High Court in JSfandkishor Balgovan v. 
Bhdgubkai Pranvalabkdas (3). The learned advocate for the 
appellants also contended that this was a ease in which a decree 
for damages might have been passed. No such plea was taken 
in the Court below and there is no plea to that effect in the 
memorandum of appeal before me and I decline to entertain it. 

For the above reasons I must hold timt the appeal fails, and 
I dismiss it with costs. 

Appeal dismissed. 

(1) 1904, A. a, 179* (2) 1905, 1 Ch., 480, , 

(3) {1883) I. L. H., S Bom., 85. 
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BefoH Sir €fmrg$ Kmas^ Acting CU&f ^mtioe, mid, Mr* JmUQ& 
Miohards, 

BBTI Sm (PmTiossR) 1'. SHAM BIHARI LAL (Opposite Pabty).^ 
€hil I^rotedure Code, section 108 — Decree ex 'g%rt(i--A^pUoation to set aside 
decree— of representative to coniime 'proceedings initiated hg 
defendant* 

Where proceedings under section lOS uf the Code of Civil Procedure have 
been initiated by the dofemlanfc the legal representative of the defendant is 
entitled to continue such proceedings. Ja^dii Frasad v. SuMrani {!) 
distinguished. Ganoda Frasad Roy v. Shih Ifarain Mulccrjee (2) referred to, 

Musammat Duni Kuowaib against whom an ex parte decree 
had beea passed on the lOch of March 1906, applied on the 18th 
of April 1906 under section 108 of the Code of Civil Procedure to 
have the eas pafte decree set aside and the case restored. The 
plaintiff filed objections, alleging that the applicant had died on 
the day when her application was filed and that for this and other 
reasons the application should fail. On the 19bh May 1906 the 
original applicant’s daughter Musammat Beti Jeo was brought 
on to the record in place of her mother. On the 9th of June 
1906 the Subordinate Judge dismissed tlie application, holding 
that it could not be proceeded with after the death of Musam- 
mat Duni Kunwar. Musammat Beti Jeo appealed to the High 
Court. 

Messrs. W. Walkteh, and M. L. Agarwala and Munshi 
Gtdmri Lai, for the appellant. 

The Hon’ble Pandit Sundar Lai and Munshi Goleul Prasad, 
for the respondent, 

Ksrox, Acting 0. J., and Eichabds, J. — The only question 
which arises in this appeal is whether the. legal representative of 
a deceased judgment-debtor is entitled to continue an application 
made by her predecessor in title under section 108 of the Code of 
Civil Procedure to set aside an ex parte decree. It is urged on 
behalf of the respondent that under the ruling of Janhi Prasad 
V. Siikhrani (1), the legal representative has no such right. In 
that case it was held that where a defendant had died after an 
ex parte decree had been made, bis personal representative could 

Snwll”! No. lor of 1906. from an order of Babu’Ishri Pr^ 

Subordinate J udge of Mainpuri. dated the 9th of June 1906, ■ 

(1) (1899) 1. 1,, E., 21 All., 274. (2) (1901) L L. B , 291Calc., 33, 





noli apply mder section 108 because tbe riglit given under section. 
lOS is a right personal to the defendant and does not pa-s to his 
representative. This decision ^vas considered by the Calcutta 
High Court in the case oi OanoiVi Pi\isad Riy v. Shib ]:Tarahn 
Mnhtrju (1). The Court would naturally lean toward giving as 
wide a construction as possible to section 108 so as to give fch@ 
benefit conferred by that section on the defendant to his represen- 
tative to contest the decree passed ex parte against the deceased. 
The case differs from the case of Jemhi .Prasad v. SukhraJii^ 
because in the present case the application was made during the 
life-time of the deceased defendant to set aside the decree. She 
died before any order could be made and the decree-holders gave 
notice to the i)r6sent appellant aad^ in that sense, themselves 
brought her on to the record. Under these circumstances it is 
unnecessary to say anything more upon the authority cited in 
support of the respondent’s proposition than that it does not apply 
to the present case. We allow the appeal, set aside the order of 
the Court below, and send the case back to the Court below for 
proceeding according to law. Costs will abide the event. 


EEVISIONAL CRIMINAL. 


Before Mr, JusHae AiJeman and Mr, Justus Briffin, 

EMPEROR FARSIDDHAISr SINOH Ais-n othbbs.* 

Aet No, XLV 0/I86O (Indian Feml Code)^ ssoHon 225 — Criminal BrooeduTB 
Code, seeiions 59 mid 60 — Eesem from lawful custody — Befinifion, 

A private person lawfully arrested a thief in the act of committing theffc 
and made him over to a village chaukidar to be taken to the nearest police 
station. On the way to the police station three persons seiajed the chankidar, 
and the thief made his escape. Meld that the rescuers were rightly convicted 
under section 225 of the Indian Penal Code, The arrest of the thief having 
been in thoSrst instance lawful, the req[uiroments of section 39 of the Code 
of Criminal Procedure were suSiciently complied with by the person arresting 
sending him to the police station in the custody of the chankidar. Queen* 
Mmpress v. Fotadu (2) followed. King-Emperor v. Johri (3) referred to. 

The facts out of which this ease arose were as follows : One 
Mahabir caught a man called Diikhi in the act of stealing his jack 
fruit. Mahabir arrested Dukhi and made him over to the village 

^ • Ci'imlaal Revision iSTo. 188 of 1907, 

(1) (1901) I. L. R,., 290ale., 33. (2V(1888) I. Ir. R., 11 Mna., 480. 

(3).(190i) I- Jj. K., 28 All., 260. . 

'76 ' '■ ' ■ ' ■ 


576 




[VOL. XXIX. 


and luV captive bad got a Hhoifc distance on Iheir way^ Parsiddhan 

seiV/xl hold of the chaukiclar and made him release Baklu, who 
ran oiTV The rescmrs. were charged before a jMagisfcrate of the 
first class with the offence provided for by section 225 of the Indian 
Penal Gode^ were con\ict€d, and were sootenced to tv^o monthsh 
rigorous imprisonment each. From these convicbions and senten- 
ees tlicy appealed to the Sessions Judge, who cliBinissod tbe ap- 
peals, An application was then made to the High Court in revi-i 
Bion, where it was contended that the custody of tlio chaukidarc 
. was not lawful, it being the duty of a private person making an 
arrest in aecordauce with section 59 of the Code of Oriminal Pro- 
the person arrested tu the police siation. Tlie 
chaukidar was not himself authorized to make this not 

, hiiviiig seen the person any offence. The 

The Assistant Government A-dvomte (Mr. TF. K. Porter)^ 
for tlie Crown. 

Aikmah and Griffin, JJ.— This is an application for the 
reviHiou of a judgment of a Magistrate of the first class convict- 
ing the ihive applicants of an oifenee piiiiisluible under section 
225 of the Indian Penal Code and sentencing them to two months’ 
rigorous impri-onnieiit each. The convictions and sentences 
w'cre affirmed on appeal hj the learned Sessions Judge, The 
following are tbe facts of the easf\ One Mahabir caught a man 
called Dukbi in the act of stealing iris jack frin Mahabir 
arrested him and made him over to the village ehaukidar for 
conveyance to tl^e police stati'Ui, Wiien the ehaukidar and 
Biibhi imd gone a short distance, the accused, according to the 
evidence, followed them up from tlie village, seized hold of the 
' jhnnkidar .and made him release Dakhi, who ran off. The case 
the applican lias been ably argued by the learned counsei 
their behalf. After hearing him and the Assist- ^ 

ground has ^ been made out for 

IJ - s V."/ f , I ' ‘ C ' ^ '' . , 
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interference in revision. The power^^ of viilago cliaiikidarB as to 
arrest' are regulated by the provisions of: Act Iso. XVI of 1873. 
It is clear from seMnon S of tnat Act that in tbe present case tlie 
eliaukidar himself had no pov/er t ^ make an arrest as he had not 
found Diikhi in the act of eoinmitting aB.y of the offences specified 
in that section. But it is equally clear from the provisions of 
section 59 of the Code of Criiuiiial Procedure that Mahabir had 
power to make the arrest^ ioasmueh as I)ukhi was in his view 
committing a non-baiialde a:nd eogni^sable offence. Section 59 
directs that when a private person in the exercise of the right con- 
ferred by that section auTests anv one ‘‘^he shall without unneces- 
sary delay make over tlio person so arrested to a police officer or 
in the. alisenee of a police officei* take such person to the nearest 
police station/^ Tlie learned counsel points out tlie difference in. 
the language of the section as compared with, that used in section 
00. In the latter section it is provided that a police officer 
making an arrest under the powers conferred on Mm by law 
shallj wdthoiitr unnecessary delay and subject to the provisions 
herein contaiael as to bail, take or send the person arrested 
before a Magistrate having jurisdiction in the case or before the 
officer in charge of tlie police stationd^ It is ingeniously argued 
that as in section tJO we find the words ^Hake or send and in 
seotioQ 69 the wmrd take/’ the inference is that a private person 
making an arrest inust himself take the person to the nearest 
police station if there is oo police fifficer present to whom he can 
make over the person arrested. We are, however, unable to 
hold that it was the intention of the Legislature to impose such an 
onerous duty on private persons, a duty wliich in many instances 
it would be impossible for them to discharge. It may bo that 
the Legislature used the expression ‘Hake or send ’’ in vseotion 
00 as it might be supposed that in the ease of a police officer it 
would be his duty when i e makes an arrest himself, to convey 
the person arrested before a Magi.strate, and in order to provide 
for the itKjonvenieuce which might arise' from this gave special 
power to police officei's to delegate the duty to another | but we 
do not think that io the case of an. arrest by a private person 
there would ^ primd faryie^ be any inference that he himself was 
to act as a jiolic* officer and convey the person he had arrested to 
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fehe nearest police station. The question before us was considered 
in the case Qu&sn-^I/Mpf^ss v,, Pot'.idu (i). In that case the 
learned Judges made the following observation in regard to the 
duties imposed on a private person under section oO of the Code 
of Criminal Procedure The direction that he shall make over 
the person arrested to a police oliicer without unreasonable delay 
is sufScientlv complied with l)y his being tor warded in the custody 
of a servant or of the village servant as in this ease. The inten- 
tion is to prevent arrest by a private person on mere suspicion 
or information and not to impose on him the obligation of taking 
tha party arrested in person to a police station. The original 
custody continued and did not terminate.^' In the case King- 
Emperor Y. Johri {2 ), made the following remark:— 
^^The question raised by the Government appeal as to whether a 
qualified person having made an arresfcy and having then handed 
over the person arrested to the custody of an agentj such custody 
continues to be what it was originally, a lawful custody, is one 
which I should be disposed to answer in the affirmative in accord- 
anee with the ruling in Queen-Empress v. Potadu if it w''ere 
necessary to do In the same case one of ns remarked as 
follows Had the arrest by Matabhik been lawful, I should 
have had little difficulty in holding, in accordance with the 
Madras High Court (sae the ca-e cited by my learned colleague) 
that th« escape from the chaukldar's custody was an offence 
under section 224. But it is unnecessary to decide this point, 
These observations, it is true, were obiter ^ but wo see no sufficient 
ground to dissent from them and from the law as laid down in 
the Madras case. We hold then that Mahabir sufficiently 
complied with the law \vheu he made over Hukhi to the village 
chaukidar to be taken to tlie police station ; that the village 
chaukidar was his agent for discharging the duty imposed on him 
by law, and that therefore Diikhi was at the time when he was 
rescued lawfully detained within the meaning of section 225 
of the Indian Penal Code. The result is that we see no 
sufficient ground for disturbing the convictions. The applicants 
have been released on bail. W© have es;ainineii the record. 
W© note that the theft for which Dukhi was arrested was one of 

, ' y'" '(i) . (2) (looi) i. n. r., m lii., sea* 
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a petty iiatiire, and that in affecting his rescue from the chankiiar" 
the applicants did not .use violencej but were only gnilty'; of -,a.' 
technical assault. The applicants have been in jail for upwards 
of six 'weeks, and this we think a "sufficient punishment. : There- 
fore, whilst affirming the convictions, we rednce the terms of 
imprison men t imposed on the accused to the terms already 
undergone. The result is that the bail upon which the applicants 
have been enlarged is discharged and they need not surrender. 
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JBefore JSfn JusHee Aihman and Mr. Justice Griffin. 

BAM I*AI. (Plaxktifp} «. aHULAM HUSAIH'-Akb Axotheb 

(OEPEyBAKTS). • 

Act 2^0 XV of 1877 f Indian Limitation AetJ, schedule If articles 48, 90, 115, 
120 — Limitation'^ BuU to recover money ywen to defendant to he delivered 
to a third person. 

A. gave Rs. 300 to B. in ordev that it might be delivered to C., who had, 
s few days previously, executed a mortgage in favour of A. B. also executed a 
bond guaranteeing the repayment of the loan by C. On suit by A. against B, 
and C., which w’us decided on the 15tli of January 1901, it was discovered that 
B. had neva^r paid the money to C. On the 1st of December 1904 A. sued B. to 
recover the Rs. 300 ' paid to him as above described. JUeld that the rule of 
limitation applicable was that provided for by article 48, if not by article 90 
or 115 of the Ipdian Limitation Act, 1877, and the suit was time-barred. 
meifhar Chaff hey v, Mata LMhh, (1) referred to. 

The facts out of which this appeal arose are as follows : — 

On tlie 12th of April 1S94 the plaintiff Ram Lai made over 
to the defendant Ghulam Husain a sum of Es. SOO to be paid 
over to one K'arotam, The plaintiff took from Ghulam HiLsain 
a stamped receipt. The money was to be lent to Narotam on the 
security of a mortgage which Narotam had executed in plalntiff^s 
favour five days previously. Ghulam Husain also executed ^ in 
favour of the plaintiff a bond guaranteeing repayment by Ifaro- 
tarn of this loan of Rs. 300. On the 23rd of February 1900 the 
plaintiff sued both Xarotam and Ghulam Husain to recover this 


'^Second Appeal Xo. 664 of 1905, from a decree of L, H. Turner, Esq., 
Bietrict Judge of Bhahjahanpur, dated the 25th of April 1905, coufirming^a 
decree of Babu Hihal Chaudar, Bubordiuate Judge of Shah i^ihan pur, dated tho 
ethof Jaauary IjJbS. ■ , , ' ' \ \ \ . 

(1) (1883) I. li, R, SAn,, 841. „ . . ^ i 
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advance ou the basis of the mortgagee-deed and the seciirily bond, 
■The suit was ultimately dismissed as against both the defend- 
ants. In that suit it was found that Gliiilam Husain had never 
handed over. the' Es. 300 to That suit was decided on 
the 15th of January 1901. On the 1st of December 1904; that iS; 
nearly four years afterwards, the plaintiff brought the suit out of 
which this appeal arises to; recover from Ghulam Husain the ■ 
, 300 with' interest. The suit w^as dismissed by the Court of 

first instance (Subordinate Judge of Shahjahanpur), and this 
decree was confirmed on api>6ai by the District Judge. The 
plaintiff thereupon appealed to the High Court. 

The Hon^ble Pandit Sundar Lai and Mr. G. IF. Dillon^ for 
the appellant. 

Maulvi Mtthammad Isliaq^ for the respondents. 

AiKMAN^and GaiEFiHjJJ, — ‘We are of opinion that thiS' 
appeal must fail. On the 12th of April 1894 the plaintiff Earn 
Lai made oyer to the defendant Ghulani Husain a sum of Es, 300 
to be paid over to one Narotam. The plaiutiS took from Ghulam 
Husain a stamped receipt. The money was to be lent to Narotam 
on the security of a mortgage which Narotam had executed in 
plaintiff\s favour five days previously. Ghulam Husain also 
executed in favour of the plaintiff a bond guaranteeing repay- 
ment by Narotam of this loan of Es. 300. On the 23rd of Feb- 
ruary 1900 the plaintiff sued both Karotam and Ghulam Husain 
to recover this advance on the basis of the mortgage-deed and 
the security bond. The suit was tiltimately dismissed as against 
both the defendants. In that suit it was found that Ghulam 
Husain had never handed over the Rs» 800 to Narotam. 'That 
■^■■“Siiit ■W'as decided on -the 15th of January .ISNM. Dn^ the ilrsl of ■ 
December. 1904, that is/nearly four years afterwards, 'the plain- 
tiff brought the suit out of which this appeal arises to recover 
from Ghulam Husain the Rs. 300 with interest. The suit was 
dismissed by thelearned Subordinate Judge and his decree was 
confirmedon appeal by the learned District Judge. The plain- 
tiff comes here in second appeal. 

first;*^ plaintiff's way is one of limitation.' 

""Oh^the :platntiff^s.;be1ialf' 'it is eontende thaf no article of the 
; Liiniiatinn' Act. appEes ancitlmt.thesiiit^is within'-time under 
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section 120 of the Limitation Act, having been bronght- within 
six years from the time when he became \ aware/; of 
Busain’s misfeasance* In otir opinion this ■ plea cannot; piwail*;;^ 
It has been held by this Court- in a somewhat similar case, 
namely, Rameshar Chaubey v. Mata Bhikh (1) that a suit like 
the present falls within article 48 of the second schedule to the 
Limitation Act. That provides a period of three years for 
a suit for specific moveable property lost by dishonest mis- 
appropriation or conversion or for compensation for the same, 
the time to run from the date when the person having a 
right to the possession of the property first learns in whose 
possession it is. It may be open to argument whether a suit for 
money could properly be considered to be a suit for specific 
moveable property/^ but we are bound by that dection. More- 
over, if article 48 does not apply, the present suit might be held 
to fall within article 90, which covers the case of suits by princi- 
pals against agents for neglect or misconduct, and allows a 
period of three years within which to sue from the time when 
the neglect or misconduct becomes known to the plaintiff. It 
might fairly be contended that in this case Ghulam Husain ^Yas 
the plaintiff^s agent for the purpose of handing the money over 
to Narotam. Or the suit might possibly fall within article 115, 
which provides a period of three years for a suit ^‘for compen- 
sation for the breach of any contract, expressed or implied, not 
in writing and registered and not herein specifically provided 
for,^^ In this case it might be said that there was an implied 
contract on the part of Ghulam Husain to hand over the money 
to Narotam. 

In any view the suit was in our opinion time-barred when it 
was brought. The result is that we dismiss the appeal with 
costs* 

Appeal disminsed* 

(1) (188S)L l4. B., 5A1L,S41, 
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APPELLATE CIVIL 

Before Mr* JusHoe Sir G-sorge Knox. 

ABDUL RAHMAN anb othees (Plai2?tiffs) v. BHAGWAN DAS 

ANB OTHEES (Repbesektativbs 03? HARDEO SAHAI, Defendant).* 
Basement of privacy ^Defendant not allotved to gim Mmself increased 

facilities for ovetloolcing plaintiffs § zenana. 

Meld that the fact that the plaintitfs* zenana house might be to some 
extent overlooked by persons standing on the roof of the defendants’ house 
was no justification for the defendant's opening fresh doors or windows in 
the wall of their upper storey looking towards the plaintiffs’ house, whereby 
the plaintiffs* house might bo overlooked without the person inspecting it 
being visible to the occupants of that house. Gohal Frasad v. Madho (1) 
referred to. 

The defendant purchased a house in the city of Meerut oppo- 
site to one owned by the plaintiffs and used by them as a zenana 
house. When the defendant purchased the house it had one storey 
only, but after a time the defendant began to add a second storey. 
He built a wall on the side of the plaintiffs^ house and was put- 
ting in a door and two windows when the plaintiffs sued for an 
injunction to compel the defendant to block up the door and 
windows upon the ground that they w^ere an interference with 
the plaintiffs^ right of privacy. The court of first instance (Addi- 
tional Munsif of Meerut) found that there had been no substan- 
tial interference with the plaintiffs^ right of privacy, if any in 
fact existed, and accordingly dismissed the suit, and this decree 
was afiSrmed in appeal by the Additional District Judge. The 
plaintiffs thereupon appealed to the High Court. 

Dr. Tej Bahadur Sapr% for the appellants. 

Babu Jogindro Nath Ohaudhri (for whom Babu SaratOhan'- 
dra Ghaudhri), for the respondents. 

Knox, J.— -The plaintiffs and the defendant in this case are 
inhabitants of houses which lie opposite the one to the other. 
The defendant respondent has recently purchased the house, 
which was confined to one storey. He has begun to add to that 
house by constructing a second storey, and in the wall of the 

Ap'p«al No. 639 of 1905, from a decree of B. A. KendalL Esa.. 
Additional Difitnct Judge of Meerut, dated tke 6tli of April 1904 couiarmiue 
" Additional Munsif of Meerut, dated tbt 

. ,v: ■; ’ ■ (1) (1888) B.,10 All, 358* 
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second storey which overlooks the plaintiffs’ zenana he has 
pierced a door and two windows. The plaintiffs, alleging that 
by this act the defendant has invaded the right of privacy of the 
par dah-na shin ladies of their house, have brought this suit, 
praying that the defendant may, by a perpetual injunction, be 
restrained from opening towards the house of the plaintiffs any 
door or window in the northern wall of the upper storey of his 
house, and that a certain door frame, which he has already pot up, 
may be removed. The defence is to the eSect that before the 
defendant began to build, the plaintiffs’ zenana was overlooked 
by the roof of the defendant’s house, and that whatever right of 
privacy may exist in favour of the plaintiffs is a right which has 
not bean substantially and materially interfered with by the 
action of the defendant. If the defendant’s action has in any 
way affected the plaintiffs’ right of privacy, it has virtually 
increased and not dimi nished that pi ivacy , Both the Courts below 
have accepted this defence and held that it has not been proved 
that the defendant has intruded upon the privacy of the plaintiffs, 
but, on the other hand, has shut up all prospect except so much 
as may be seen from the places where the door and the wu’ndows 
have been opened. The plaintiffs having lost their suit in both 
the Courts below appeal to this Court and take the plea that the 
construciion of the walls and doors makes the appellants’ position 
worse, inasmuch as there is a greater apprehension now of the 
respondents using his second storey to the prejudice of the appel- 
lants’ right of privacy. 

In support of this plea the case of GoJcal Prasad v. Badho 
(1) has been put forward. Particular stress has been laid upon 
the judgment of the learned Chief Justice, Sir John Edge. That 
portion is to be found at page 887, where a similar contention 
was raised to the effect that as the other portion of the house and 
part of the courtyard were overlooked from the houses of other 
people, there could be no substantial interference with any privacy 
of the plaintiffs’ house. The learned vakil for the respondent 
also takes his stand upon the same judgment and points out that 
the learned Chief Justice held that every case of this kind must be 
governed by its particular facts. The primary questiojo will boi 
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does the privacy in fact and substantially exist, and has it been 
and is it in fact enjoyed? If it is found that it did substantially 
exist and was enjoyed, the next question would be was that 
privacy substantially or materially interfered with by acts done 
by the defendant, without the consent or acquiescence of the person 
seeking relief against those acts? It is now admitted by both 
sides that in the town of Meerut, where these houses are situate, 
there is a local custom in favour of privacy, and all that I have 
to consider is, ^vhether that privacy has been substantially or 
materially interfered with. At first sight it would seem that it 
had not been, but on giving the case my full consideration, I 
am inclined to the view that from an Indian point of view, there 
is a great deal to be said in favour of the right of privacy being 
more substantially and materially invaded by apertures wliich 
would permit a person to look on without being observed than by 
the existence of an open surface where the presence of a looker-on 
would at once be conspicuous and could easily be guarded against. 
Viewed in this light the acts of the defendant are clearly a sub- 
stantial and material invasion of the right of privacy of the plain* 
tiffs. I decree the appeal, set aside the decrees of both the Courts 
below and decree the xJaintlffs^ claim wutli costs in all the Courts, 

Appeal decreed. 

before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir William 

Kurkitt, 

NAJM-UD-BIH AHMAD (BErEsrnANT) ALBERT PUECH (PbaiXtief).* 
Ciril Froee dure Code, section 522 — Ardit ration — Award — Decree on award 
' made without allowing time to fie ohJections^Appeal. 

An appeal will lie from a docreo passed in accordance with an award if 
such decree has been passed witbonfc allowing to the parties the time prescribed, 
by law for ming objections to the award. IhraJmn AU v, Mohs in AH (1) and 
Maharajah Jogmungul Singh Daladur v, MoJiunFam, Martmree (2) followed. 

The suit out of which th's appenl arose W'as for an ae count of 
partnership dealings, and was referred to arbitration on the 20th 
of June 1905. On the 14th of ISTovember 1905, an award w^'as 
made and the 25th of November w^as fixed for the disposal of the 

,, ^ •Second Appeal No. 1031 of 1906, from a decree of Munshi Muhammad 
'I'Ahmad, AH Khtn, Additional District Jndgo of Meenifc. dated the 7th of July 
eonfirmlng a decre© nf Mr. H. David, Subordinate Judge of Meerut; dated 
the l^th of November .1906,, ^ ^ . ■ 

' ' ' ' (1875) 23 W. B., 429. . 
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parties, were informed on the 14th of : 
appellant applied for a copy of the 
bery buD bad not obtained the copy 
ca'ie came on for disposal on tiie 25th, He applied for 
an adjournment of the hearing, but his application was refused , 
and, despite the provisions of section 522 of the Code of Civil 
Procedure, which enables the Court to pass a decree upon the 
award only if no application has been made to set it aside and 
the time for making such application has expired, the Court of 
iBrst instance passed a decree in the terms of the award. The 
defendant appealed, bat his appeal was dismissed by the lo'wer 
appellate Court (Additional District Judge of Meerut). The 
defendant accordingly appealed to the High Court. 

The Hon’ble Pandit Bundar Lal^ for the appellant. 

Mr. 5. E. O^Gonor and Munshi QokvX Prasad^ for the 
respondent. 

Stanley, C. J., and Bubkitt, J. — This is an a])peal by a 
defendant against a decree passed upon an award, and is based 
on the contention that the Courts below had no jurisdiction to 
consider the award and give judgment in accordance with it until 
the period for applying to set aside the award prescribed by article 
168 of schedule II to the Limitation Act, coupled with section 
12 of the same Act/ had expired. The suit was for an account of 
partnership dealings, and was referred to arbitration on the 20th 
of June 1905. On the 14th of November 1905, an award was 
made and the 25th of November was fixed for the disposal of the 
case, of which fact both parties were informed on the 14th of 
November. The defendant appellant applied for a copy of the 
award on the 23rd of November, but had not obtained the copy 
when the case came on for disposal on the 26th. He applied for 
an adjournment of the hearing, but his application was refused, 
and, despite the provisions of section 522 of the Code of Civil ' 
Procedure, which enables the Court to pass a decree upon the 
award only if no application has been made to set it aside and. the 
time for making such application has expired, the Court of first, ' 
instance passed a decree in the terms of the award. It is settled 
by the decision of a Full Bench of this Court in the case of 
ISmJiim v. MoMn Mi (1) that an appeal will; lie' in, a case' 
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1007 wlierB an application tO' set aside an award on the ground of mis- 
condaet of the arbitrator , was made and the Court passed its 
decree without considering the application, or where the Court has 
not allow'ed sufficient time to the parties to file objections to the 
award. This ruling followed an earlier ruling of the Pri^y 
Council in the case of Ifahcirajah Joyif^fh^ngul Si'ngh Bahadur 
Y. Mohun Ram, Marwaree (2) and other cases of a similar nature. 
In that case the Calcutta High Court had set aside a decree 
passed upon an award on two grounds, the first being that the 
Judge had proceeded irregularly inasmuch as he had passed his 
. . decree without allowing the parties the ten days for filing objec- 
tions to the award, which the Code of Civil Procedure allowed 
them to do. The other was that the award was altogether 
informal. Their Lordships of the Privy Council expressed their 
; ; approval of the decision of the High Court in setting aside the 
grounds. , It .^isnxinecessary to refer ,,topt^^ 
’sionsof a lika’kattire. "When a decree has been regularly passed'* 
upon an award tinder the provisions of section 522, no appeal lies 
from the decree except in so far as the decree is in excess of, or 
not in accordance with, the award. But before such a decree can 
be passed it is necessary for the Court to stay its hand until the 
time for making an application to set aside the award has expired, 
The Court is not to pass a decree upon an award until the time 
within which an application to set it aside has expired. jKTow the 
time allowed by article 158 for an application to set aside an 
award is ten days from the time when the award is submitted to 
the Court, but by section 12 of the Limitation Act, in computing 
the period of limitation for such application, the time requisite 
for obtaining a copy of the award is to be excluded. It is clear, 
therefore, in the present case that the time, within which the 
appellant could have applied to have the award set 
aside, had not expired when the decree was passed. The decree 
was, '.therefore, premature, and consequently, notwithstanding i^he 
in section 622 that no appeal shall lie when a decree is 
accordance with, .and not in excess of, an award, the decree 
-being aiegal decree, it is open to the party aggrieved by 'the 
: , . of thf to maintain an appeal. We tj^erafore allow 
y , J L U K 18 m (2) (1875) k W. K., 429, , 
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..ihe, appeal, set aside tbe, decrees of both feha.. lower .OoiitlS' and 
remand fehe suit to the Court of first instance, through the lower 
appellate Court, with directions that it be reinstated on the file 
of pending suits and be disposed of on the merits, an opportunity 
being given to the defendant appellant, if so advised, to apply to 
have the award set aside. We think that under all the circum- 
stances the costs here and hitherto should abide the event* We 
order' accordingly. 

Appeal decreed and cause remanded. 
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Before Mr, Justice BiUon. 

Act Wo. XLV of iseCfhidian Jenal Ccdef section 2ll^BaUe charge^^ 
Bractice^Ojp^ortunitg to he given to prove charge before prosecuting. 

Where it is intended to prosecute any person under section 211 of the 
Indian Penal Code such person ought to be given an opportunity of 
substantiating, if he can, the charge which he has brought before he is 
prosecuted. Queen^Bmpresa v. Ganga Main (1) and Queen-Bmpreas v, Maghu 
Tiwari (2) followed. 

The facts of this case are as follows : — One Tula lodged a 
complaint of robbery against Rameshwar and another in the 
Court of a first class Magistrate of GarhwaL As Tula had 
already reported the matter to the Police, the Magistrate decided rv ;v 
to await the police report before taking action on the complaint. 

The police report was to the effect that the complaint was false. . 

Beyond examining the complainant at the time of recording his 
complaint the Magistrate took no further evidence in the case. 

On receiving the police report, the Magistrate dismissed the 
complaint under section 203 of the Code of Criminal Procedure. 

Tula was then called upon to show cause why he should not be 

prosecuted under section 211, Indian Penal Code. In showing 

cause, Tula said that beside other witnesses he relied upon those 

who had already been examined by the police. The Magistrate . " 

thenpassedanorder,directingTulatobeprosecutedundersec-' 

tion 211, Indian Penal Code, and sent the case to the District 

Magistrate for disposal. On the case confing before the ‘ ’ , 
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District; Magistrate obiections were taken on behalf of Tula to 

■ the validity of the order directing his prosecution on the ground 
that Tula bad been given no opportnnitj' of proving his case. 

Dillos, J. — In this case one Tula lodged a complaint of 
robbery against Rameshwar and another in the Court of a first 
class Magistrate of Garhwal. As Tula had already reported the 
matter to the police, the Magistrate decided to await the police 
report before taking action on the complaint. The police report 
was to the effect that the complaint was false. Beyond examining 
the complainant at the time of recording his complaint the Magis- 
trate took no further evidence in the ease. On receiving the 

■ j^liee report, the Magistrate dismissed the complaint under section 
) 203 of the Code of Criminal Procedme. Tula was then called 

upon to show cause why he should not be prosecuted under section 
211, Indian Penal Code. In showing cause, Tula said that beside 
other witnesses he relied upon those who had already been 
examined by the police. The Magistrate then passed an order, 
directing Tula to be prosecuted under section 211, Indian Penal 

■ Code, and sent the case to the District Magistrate for disposal. 
On the case coming before the District Magistrate objections were 
taken on behalf of Tula to the validity of the order directing his 
prosecution on the ground that Tula had been given no 
opjjortunity of proving his case. The question, therefore, is 
whether the order of Mr. Dharmanand Joshi, Magistrate of the 
first class, Garhwal, dated 11th February 1907, above referred to, 
is a proper order or not. There is apparently no ruling of this 
Court directly on the point except one — Queen-Umpressv, Qanga 
Bam (1) which lays down that an order under section 195 of the 
Code of Criminal Procedure directing the prosecution of the 
complainants for bringing a fal&e charge under section 211, Indian 
Penal Code, riiould not have been made until the complainants 
h^ been afforded an opportunity of proving their chse. In 

gress v. Baghvt Tiwari f2) it was held that in a case 
» tlA|i under consideration, “the Court should, in our opinion, 
l“a#aEhl^p!C)i:W!l4iito determine such criminal proceeding instituted 
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against him for an offence under section 211.^^ Following these; 
rulings I hold that the order in question was not a proper 'border*, 
I therefore set it aside. 


APPELLATE CIVIL. 


JBefore Sir G-eorge Knoie, Kt.^ AcHng Chief fmOee, and Mr. JusUee Michardi* 
MOHSAN SHAH akd' othbss- (PriiKTiriS) MAHBIJB ILAHI Am omsm"- ■: 

(BisroKBEirs)* 

: ' XIX <5/1873 fW.-W,, jB. Lmd Eevenm AoiJ,-*ecH^^ 

— Act (Local) No. Ill of 1899 (Court of Wards Aoi)t sections 9, 35 mnd 
47 — Lower of Court of Wards to sell property under its superintendenae« 
Tlie estate of a Muhammadan lady, named Hawa Begasn, was at her own 
req^nest taken under the superintendence of the Court of Wards under section 
194, clause of Act Ho. XIX of 1873. This was in 1896. In 1902 the Court 
of Wards sold a portion of Hawa JBegam's property^ as was alleged, without her 
consent* Meld on suit by persons claiming title through Hawa Bcgam 
to recover the property so sold, that the Court of Wards was under the 
circumstances entitled to sell, even without the owner’s consent, and that its 
discretion could not be questioned in any Civil Court, 

Semhle that if the property had been placed under the superintendence of 
the Court of Wards, under section 9 of Local Act No. Ill of 1899, and if the sale 
had been mad© without the consent of the proprietor otherwise than on the 
ground set out in the concluding paragraph of section 35, the sale would have 
been a bad sale and the Civil Court could have entertained a suit to question 
the power of the Court of" Wards to sell. 

In 1896^ under the provisions o£ the North-Western Provinces 
Land Eevenue Act^ section l9i(g)^ the Court of Wards, at the 
instance of the proprietor, assumed the superintendence of the 
property of one Musammat Hawa Begam. In 1902, after the 
coming into force of the local Court of Wards Act, 1899, the 
i : Court of Wards sold a portion of Hawa Begam s property ♦ After . 

Hawa Begam^s ' death, certain persons- claiming to be her ^ heirs 
sued to recover from the purchase the property so sold upon the , 
; . ground that the sale .w'^as without Hawa Begam’s consent ai^d 

ultra vires oi the Court of Wards. The Court of first instance 
(Subordinate Judge of Meerut) dismissed the suit, and this decree ' 
was on appeal confirmed by the Additional District Judge. , The 

Secoud Appeal No. 1109 of 1906, from a decree of 'HuuitM- Muhammad’- 
i ' Ahmad All Khauj Idditional Histriot Judge, Meerut, dated the 22!idhf Auguit- 
I,,. 1906, couftmiug a deree of Mr. H. David, 'Suhor'dxBate :Ju%e of 

I'h ' dated the 11th , of December 1905. ;i ■■ — s-' ’ : " 
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The Hon’ble Pandit Madan Mohan Malaviya and Dr. Satisk 
ior^the^appeliant. 

Mr. Abdiol Majid, for the resxjondents, 

Khox, Acting C. J., and Eighabds, J.— The property in 
dispute in this appeal' was the properly of one Musammat Hawa 
Begam, deceased. In the year 1896, according to the plaint, 
Musammat Hawa Begam asked that her property might be 
placed under the superintendence of the Court of Wards. This 
prayer of hers was granted, and the property was taken charge 
of by the Court of Wards. We must, however, point out that the 
Court of Wards assumed the superintendence of this property 
under clause (g) of section 194 of Act No. XIX of 1873 and not 
under section 9 of the Local Act No. Ill of 1899. At the time 
when the Court of Wards took over the superintendence of this 
property, the Court had full power, uuder section 203 of Act No. 
XIX of I8'i3, to mortgage or sell the whole or any part of such 
property. The sale complained of was made in 1902, and sec- 
«::ridn.l5;:df.'A.ct’Nd,:lII::o|T899=appli«iS'hp;th^ 
gives the Court of Wards full power to mortgage or sell the 
whole or any part of the property under its superintendence, sub- 
ject to one limitation, vis. whore property has been placed under 
its superintendence under section 9 of the Local Act, such property 
cannot be sold without the consent of the proprietor. We need 
not consider the rest of the second paragraph of section So. This 
property was not placed under the superintendence of the Court 
of Wards under section 0 of the Court of Wards Act, which had 
not then found its place in the statute book. Accordingly the 
Court had full power to make the sale in question. It is then 
urged that a question may arise as to wdiether the discretion given 
to the Court of Wards has been properly exercised and whether 
the sale was for the benefit of ilie ward or of the property. Sec- 
tion 47 of the Local Act provides that the exercise of any discre- 
tion conferred by the Court of Wards Act on the Court of Wards 
shall not be questioned by any Court. It is clear, therefore, that 
the question of discretion raised in this second appeal cannot be 
■^^tertained in the Civil Court. We, therefore, arrive at the same 
delusion as the Court below, but upon difie»enfc grounds. If 
property |'ad been placed under the superintendence of the 
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• Second Appe.'a Ko. 1370 of 1905, from a deeroo of Bmdit Molmn UI,, 
Officiating Subordinate Judge, Moradabad, dated tbe 6tb of Septembai* 1905, 
rOTorsiiig a decree oF Babu Sboodarsban, Dayal, Munsif of Satnbbal, dated tliP' 

^fcb of April 1905. ' ’ ^ ' 


TO'lb. 


CoErli of Wards under seefeion 9 of the Local A.cb^. and if the sale 
had been made without the consent of the proprietor otherwise ■ 
than on tlie ground set out in the concluding paragraph of section 
S6> the sale would have been a bad sale and the Civil, Court could; 
have entertained a suit to question the power ■•of th.e ;Go,urt ;of '- 
WardS'to':, sell* .The learned vakil for .the, appellant has ^con-,;* 
; tended'' very,. and said all that could be.said on,. behalf of \ 
his clients^ but the feet that the estate, was; taken, under the. 
Buperintenclence of the Court of Wards 'under 'the provisions of 
Act No. XIX of 1873 renders his position untenable. The appeal 
is dismissed witli costs. 

Afpml dismissed* 


Before Mr. J'usiwe Aihnm* 

HAM SBKH (PriiKTiFr) id BAM SAHAI (BErEruA:^'^),'** 

■■Ciml BfO'Oednre Codei section .316 — Bxee^ifion' of decree-^B&te in 
exeeution-^Becree reversed before confirmation of sale* 

, Meld that tho title o£ an auction purehasei* at a sale held in execution 
of a decree does not become absolute if tlm decree under which the sale toc»k 
place is reversed at any time before a certificate of sale is granted to the 
purchaser. 

In execution of a deci’oe against one Eam Sukh a house belong-* 
ing to the judgment-dubter was sold by auction and purchased 
by one Earn Sahai. Before, liowever, the sale was confirmed, 
the decree was set a.sido in appeal. Thereafter Eam Sokh 
applied to the Court to be allowed to withdraw the purchase money 
deposited in Court; but tlie auction purchaser objected to this, 
and the parties were referred to a Civil Court, liam Snkh then 
filed the present suit in which he asked in the alternative edther 
to be given the price deposited in Court or to be restored to pos- 
session of the house. The Court of first instance (Munsif of 
Sambhal) gave the plaintiff a decree for the money. The defendant 
appealed, and tkedower appellate Court (officiating Subordinate 
Judge of Moradabad) reversed the decree of the Munsif and 
directed the house to be restjred to the plaintiff. The plaintiff 
appealed to the High Court. 
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Mtmshi Oobind Prasad, for the appellant. 

Pandit if. L. Sandal, for the respondent. 

Aikman, J. — One Ohunni Lai had a simple money decree 
against the ’appellant Ram Sukh. In execution of that decree a 
house belonging to the appellant Ram Sukh was sold, and was pur- 
chased by the respondent Ram Sahai, who paid the money into 
Court. Section S16 of the Code of Civil Procedure provides that 
the title to the property sold, in a case like this, shall vest in the 
purchaser from the date of the certificate which is granted to the 
purchaser under that section, and it contains this important pro- 
viso namely, ‘'that the decree under which the sale took place was 
still’sobsisting si that time.’’ I infer from this proviso that even 
though a sale hasbecome absolute on being confirmed under section 
314,'the Court may hold its hand and refuse to grant a certificate 
if kfore the certificate is granted the decree under which the 
property was sold is no longer subsisting. In the present case the 
decree under wHch the property was sold was reversed on the 
19th of March 1904. That was before the sale was confirmed. 
It appears that no certificate has yet been issued to the auction 
purchaser, Ram Sahai, and consequently the title to the property 
sold has not yet vested in him. It also appears that when the 
decree against him was set aside Ram Sukh applied to be allowed 
to take out the price of the property, which had been deposited 
in Court. The purchaser objected to this and said that he should 
take baok the property. The parties were referred to the Civil 
Court. Thereupon the plaintiff brought the suit out of which 
this appeal arises, in which he asked that he should he declared 
entitled to receive from the Court the sale price deposited in 
Court, or in the alternative that he might be put in possession of 
the house. The respondent, Ram Sahai, had no objection to the 
grant of the latter relief, but he objected to the money being 
taken out of Court. The Court of first instance decreed the 
first relief asked for by the plaintiff. On appeal the learned 
Officiating Subordinate Judge, for the reasons set forth in his 
judgment, held that under the circumstances no title to the house 
, hajd passed to the purchaser^ and that the plaintiff was entitled to 
get back tile house ^nd not the purchase money. The plaintiff 
appeal., ,■ In my opinion .the view takep 
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the Court below is right. It is quite true that a bond fide pur- 1907 
chaser, who is not himself the deoree-hoMer, does not lose his title suih 

to the property by the subsequeat reversal of the decree in execu- 
tion of which he bought. Bat in the present case the language 
of section 316 ot the Code of CivilProeedui'e shows that no title 
had passed to the purchaser. This being so, the decree of the 
Court below was, in my opinion, the right decree to pass. I 
therefore dismiss this appeal with costs. 

Appeal dismissed. 


Before Mr* Justice AiJcman and Mr. Justice Griffi. . 

THAMMAN PAKDB (De^es^daot) d, THB MAHARAJA 
OF T.IZIANAaRAM .• 

Act iFo, XV of 1877 (Indian Limitation Act J, schedule If Article 

tation>--^Ad^erse possession-^Lease— Possession derived fro^n a lessee not 
necessarily adverse as against the lessor. 

Meld tliat possession acquired during tlie continuance of a Io.Tse will not 
ordinarily be adverse possession as against the lessor until at any rate such 
time as the lessor becomes entitled to possession. The principle of 
Muhammad Musain v. Mul Chand (1) and Sharat Sundari Lahia v. Bhobo 
JBershad Khan Chowdhuri (2), TVomesh Chunder Goopio v. Baj Narain Hoy (3), 
Krishna Gohind Lhur v. Mari Churn Lliur (4), Sheo Sohge Hog v. Luchmeshur 
Singh (5) and Gunga Kumar Mitter v, Asutosh Gossmii (6) followed. Bejog 
Chunder Banerjee „v. Kallg Frosonno Mooherjee (7) referred to. ZehhraJ 
Bog r. The Court of Wards on behalf of the Bag ah of Burhhangah (8), 
Brindahun Chunder Sircar Ohowdhrg v. Bhoopal Chunder Biswas (9J, 
Brosunnomogi Bast v. Kali Das Hog (10) and Gohinda Math Shaha Chotcdhrg 
V. Surja KantJia Zahiri (11'), not followed. 

The facts o£ this case are as follows : — 

The plaintiff leased the village of Saheli to one Girish Chandra 
from 1297 to 1809 Fasli. Daring the contiunanee of the lease the 
defendant in some manner got possession of 8 plots of land in the 
village^ from which, some twm years before the expiry of the 
lease, the plaintiff brought the present, suit to eject him. The 

• Socond Appeal JTo. 75S of 1905, from a decree of Mauivi Syed Za.’n-al- 
AMin, Sobordinato Judge of Jaunpur, dated tlie 9tli of May 1905, modifying a 
decreeof Miiulvi Sbams-ud-dia Kban, Munsif of Jannpur, dated tie Srd of 
October 1904, . 

(1) (1904) r. L. R., 27 AH., 335. (6) (1896)1. L. E., 23 Calc., 863. 

(2) (1886) I. L. E., 13 Clio., 101. (7) (1878 I. L. B., 4 Calo., 327. 

. (3) (1868) 10 W. E., 16. (8) (1670) 14 W. E,, 396, 

(4) (188211, L. E., 9 Calc., 367. (9) (1872) l7 W. B.. 377. 

(5) (1884) I. L. R., 10 Oale., 577. (10) (1831) 9 C. L. B., 347. : 

^ ( 11 ) (1899) I. L. B., 26 Cal,c.,.460. , 
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defendant pleaded that he had purchased tlie plots in suit on the 
21st of September 1897 from one PiaJ Umar, whom be alleged to 
be to the Owner thereof. He farther contended that, if Ms 
vendor was not the true owner, he had acquired a title by adverse 
possession. The Court of first instance (Munsif of'Jaunpur) gave 
the plaintiff a decree for possession of six out of the eight plots 
claimed, but dismissed it as to the remaining t%vo plots. The 
Court found that the defendant had established a claim to two 
of the plots by adverse possession of himself and his vendor. On 
appeal by the plaintiff the lower appellate Court (Subordinate 
Judge of Jaunpur) held that possession daring the term of the 
lease was not adverse to the owner, and accordingly decreed the 
plaintiff’s claim in full. Both Courts found that the plaintiff’s 
vendor was not the owner of the land. The defendant appealed 

The Hoh’ble Pandit Bandar Lai and Pandit Baldeo Roi>m, 

Br. Batisli Chandra Saner ji, for the respondent. 

brought by the plaintiff, who is respondent here, for possession of 
8 plots of land, situated in the village of Saheli, which admittedly 
belongs to the plaintiff. This village was given in lease by the 
plaintiff to one Girish Chandra. The period of the lea=e was 
from 1297 to 1309 Fasli. The present suit was brought within 
two years of the expiry of the lease to eject the defendant, 
Thamman Pande, who is appellant here, from 8 plots of land, 
situated in the village. The defendant’s case was that he liad 
purchased the plots on the 21st of September 1887 from one PiaJ 
Umar, whom he alleged to be the owner of the plots. The 
defendant farther contended that, if his vendor was not the true 
owner, a title by adverse possession had been acquired. The 
: Munsif dismissed the'suit as to two of the plots and passed a decree 
in favour of the plaintiff for ejectment of the defendant from the 
remaining six plots. The defendant appealed and the plaintiff 
filed an objection under section 661 of the Code of Civil Procedure. 
':Th&,teiiiedSu]bordipate Judge dismissed the defendant’s appeal, , 
the ^plaintiff’s ;obje^ and decreed his alaim in full. 
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owner of the land. But the Court of first instance held that the 
.clefeodant had established a claim to two of the plots by adverse 
possession of himself and his vendor. The learned Subordinate 
Judge,. ioilowing a ruling o.f the Caloutta High_^Court— 

Buiidar Babkc v. Bhoho Per shad Khan Ghowdhnri (1), held that 
IX)ssession during the term of the lease was not adverse to the 
mmiadaiv If that view is correct this appeal must fail. For the 
appellant reliance is placed on certain other rulings of the Calcatta 
High Court, namely, Lelchraj Roy v. The Court of Wards on 
behalf of the Rajah of Durhhcmgah (2), Brindabun Chunder 
, Sircar OhowdhryY. BhoopalGImnder Biswas (3), Prosnnnomoyi 
Dasi V. Kali Das Boy (4) and Gobinda Nath Shaha Ghowdhry 
V. Surja Kantha Lahiri (6). No doubt these rulings support the 
view contended for by the appellant’s learned vakil, but on this 
quortion there is a great conflict of authority in the Calcutta High 
Court. On the other side may be cited in addition to the case 
relied on by the lower appellate Court the following rulings: — 
Womesh Chunder Qoopto v. Raj Narain Roy (6), Krishna 
Qobind Bhur v. Bari Ghurn Dhur. (7), 8heo Sohye Hoy v. 
Luchmeshur Singh (8) and Gunga Kumar Mitter v. AstUcsk 
Oossami (9). Attention may also be called to what was said by 
Mr* Justice Markby in the case of Bejoy Chunder Banerjee v. 
Rally ProBonno Mookerjee (10), At page 329 of the judgment 
that learned Judge said: — By adverse possession I understand 
to be meant possession by a person holding the land on his own 
behalf of some person other than the true owner, the true owner 
having a right to immediate possession.’^ It has been held by 
this Court — see the case Muhammad Husain v* Mul Chand 
(11) — that possession during the period of a usufructuary mortgage ,, 
is not adverse to the true owner. We consider the same principle 
applies to possession during the term of a lease, when all that the 
owner is entitled to is the yearly payment of the’ consideration 
reser%^ed by the lease. It woolcl be unjust to hold that a lessor, 
who was regularly in receipt of the rent reserved by the lease 

, 101 . 


1007 


TKAMKAIf 

PAirni 

i?. 

. ■• Thb 

MAHABAifA 

O]? VlJSIAITA 
OBAM. 


(1) (1886) 1. L. B., 13 Calc 

(2) (1870) 14 W. B.,396. 

(3) (1872) 17 W. B., 377. 

(4) (1881^ 9 a L, B., 347. 

(5) (1809) I. Ii. B., 20 Calc., 460, 


f6) (1868) 10 W. B., 15. 

(9) (18S6) J. I,.E., 23Calo., 863. • 
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Before Mr, Justice Banerjt.. 

G-HASITI BIBI A3sri> othbrs (JirD<3-3iB2!rT-BBBTOEs) r, ABDUL SAM AD 

(Dbcbee-hoidbe) asd LIAQAT HUSAIN (Atrciiosr-pirBCHASBB) * 

OM Procedure Code, eecUone 103, 310 and 588 {«)- Appeal-Order refneingto 
reetare an application nndor ecolion 310 mUoh had leen dUmieeedfor 
default of appearance. 

Meld mb no appeal lies from an ox-aer refuaiug to restore to the aie of 
pending applications an application nndor section 310 of the Code of Civil 
Procedure which has been dismissed for default of appearance. The principle 
applied in Jung Bahadur T. Mahadeo Protad (2), Mngappa v. Oangawa (3) and 
Baja V. Stri nivata (4), folloxved. 

The facts of this case arc as follows : — 

There was a decree against Masammat Ghasiti Bibi and others, 
in execution of which the property of the judgment-debtors was 
sold by auction on the 21st of July 1906 and was purchased by 
one Liaqat Husain. An application under section 310 of the Code 
of Civil Procedure was presented by one Kalla, who described 
himself as the ageut of two of the judgment-debtors, praying 
to have the sale set aside. The auction-purchaser resisted this 
application, and the 15th of September 1906 was fixed for hear- 
ing. On that date the applicant did not appear, and consequently 
the application was rejected for default of appearance. On the 
20th of September 1906 Ghasiti Bibi made an application to the 
Court asking for the restoration of the ease. This application 
purported to have been made under section 103 of the Code of 

V • Sirst Appeal No. 343 of 1906, froma decree of Babu Brag Das, Subordia- 

*10 ol Alla)sab*di, dated tlie 26tii of Hovember 1906* ^ 

. ‘ m (1699) m. E., 26 Galo., 460. fS) (1886) I. D. S., 10 item., 488. 

^Ci9«)l(tA ».,»lCato.,«>7. (4)(l8^)I,L.E.,UMtta., 319. 
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Civil Procedure. On the 26tii of November it was rejected, and 
from this order the judgment-debtors appealed to the High Court. 

Dr. Ttj Bahadur Sapru, for the appellants. 

Mr. Karamat Husain, for the respondents. 

Bais'EEJI, J.— a preliminary objection has been raised by 
the learned counsel for the respondents to the effect that no appeal 
lies in this case. For the purpose of determining this objection 
it is necessary to state the circumstances under which the^ appeal 
was filed. There was a decree against Musammat Ghasiti Bibi 
and others, in execution of which the property of the judgment- 
debtors was sold by auction on the 21st of July 1906 and was 
purchased by the respondent Liaqat Husain. An application 
imder section 310 of the Code of Civil Procedure was presented 
by one Kallu, who described himself as the agent of two of the 
judgment-debtors, praying to have the sale set aside. The auction- 
purchaser resisted this application, and the 15th of September 
1906 was fixed for hearing. On that date the applicant did not 
appear, and consequently the application was rejected for default 
of appearance. On the 20th of September 1906 Ghasiti Bibi made 
an application to the Court asking for the restoration of the case^ 
This application purported to have been made under section lOu 
of the Code of Civil Procedure. On the 26th of November it 
was rejected, and from this order the present appeal has been 
preferred. It is contended that no appeal lies from an order 
dismissing an application under section 103 unless the order is 
one by which an application to set aside the dismissal of a suit 
has been rejected and the order in this ease is not an order of 
t.v.r.i- Thfi obiection seems to me to be well founded. 
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every order in a suit or execution proceeding dismissing an appli- 
cation under section 103 which is open to appeal under section 688, 
The only order under section 103 from which an appeal is allowed 
by section 588 is, as said above, an order rejecting an application 
to set aside the dismissal of a suit. The order complained of in 
this case is not an order rejecting an application to have the dismis- 
sal of a suit set aside, No appeal therefore lies from that order. 
In the case of an application under section 311 of the Code of 
Civil Procedure dismissed for default of appearance and sought to 
be restored by an application under section 103 it was held by the 
Calcutta High Court in Jung Bahadur y, Mahadeo Prosad (1), 
following Ningappa v. Gangawa (2) and Maja v. Strinivasa 
(3), that no appeal lies. The principle laid down in these cases 
applies eq^ually to the present case, and I must hold that no appeal 
lies, I accordingly allow the preliminary objection and dismiss 

the appeal with costs* ‘ ^ 

Appeal dismissed. 
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Before Mr. Jusiiee Billon. 

EMPEROR BUDH LAL * 

Act JYo. XLV of ISSO (Indian l?enal‘ OodeJ, seotio7i ^ll^Iossession of stolen 
fTOferty — Joint jEindii family-— LiaMUty of head of the family or manage* 
ing memher* 

Stolen property consisting of a considerable quantity of cloth weighing 
about five maunds were discovered on search by the police in a loclced room in a 
house belonging to and inhabited by a joint Hindu family composed of a 
fathei*, son and grandson; The son was found to be the managing member of 
the family, and the hey of the room in which the stolen property was found 
was produced by him. The circumstances were such that it was very improh^ 
able that the cloth could possibly have been placed where it was found with- 
out the connivance of some or all of the members of the family. Held that 
under the above circumstances the conviction of the managing member of 
; , the family under section 411 of the Indian Penal Code was a proper convic- 
tion, Queen*Bm^ress y, Sangam Bal (4) referred to. 

• JV The facts of this case are as follows : — 

i-.-Thr^ bales of cotton clohh had been oousigEed by a jSrm in 
„';;:’"©a^npote ' tb' a shepfe:eep8ir at Jalaun, of which only two arrived ■ 

— r ' 

f'* S,*: , , •Oriminai|Kevision Ho. 215 of 1907. 


at their desfcinatioE* It was alleged by the prosecution that the 
missiug bale was stolen while in transit- from Oral to Jalaun on 
some date between the 14th and 29th December 1906. Acting 
upon information received a Police Sub-Inspector made a search 
in the house at Jalaun occupied by one Budh Lab his father and 
Ms son. While proceeding with the search the Sub-Inspector 
asked to be allowed to go into a room^ which was lockedj and 
which had not been entered. He was informed that that room 
contained only some wood, grain and other property of an ordi- 
nary nature, Thereupon the Sub-Inspector demanded the key, 
and was told that it could not he found. Upon the Sub-Inspec- 
tor^s saying that he would have to break open the door with the 
assistance of a blacksmith, the key was brought by Budh Lai. 
When the door was opened the greater part of the contents of the 
missing bale, namely, some 97 pieces of cloth, about Es. 286 in 
Yalue, were found. Budh Lai, his father and his son were 
put upon their trial before a Deputy Magistrate of Jalaun with 
the result that only Budh Lai was convicted. He was sentenced 
to 18 months^ rigorous imprisonment and a fine of Es. 600, 
Budh Lai appealed to the Sessions Judge of Jhansi, by whom his 
appeal was dismissed. He thereupon applied in revision to the 

Mr. 0. Moss Alston, for the applicant. 

The Assistant Government Advocate (Mr, If. K* Porter)^ for 
the Crown. 

DiX/LOK, J. — This is an application for revision of an order of 
a Deputy Magistrate of Jalaun convicting the petitioner, one 
Budh Lai, under section 411 of the Indian Penal Code and sen- 
tencing him to 18 months^ rigorous imprisonment and a fine of 
Es. 500. The facts out of which this conviction has arisen are 
briefiy these: — ^Three bales of cotton cloth had been consigned 
by a firm in Oawnpora to a shopkeeper at Jalaun, of which only 
two arrived at their destination. Goods consigned to Jalaun are 
conveyed on bullock carts starting from the railway station at 
Orai, and the ease for the prosecution is that the. missing bale was'; 
■'I ’ . ; _ ' . stolen while in transit from'Orai to Jalaun on some date between 
'f;.., _ the 14th and S9ljh December last.. Acting upon information : 

' received the PoHo© Sub-Inspector made a search in ; the house, ;,at;,: 
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allowed to go into a room, wbicli was locked^ and which had not 
been entered. He was informed that that room contained only- 
some wood and grain^ etc. Thereupon the Sub-Inspector demand- 
ed the key, and was told that it could not be found. Upon the 
Sub*» Inspector's saying that he would have to break open the 
door with the assistance of a blacksmith^ the key was brought by 
Budh Lal^ petitioner. When the door was opened the greater 
part of the contents of the missing bale, namely, some 97 pieces 
of cloth, about Es. 285 in value, were found. Budh Lai and his 
father and his son were put upon their trial before the Magistrate, 
with the result that only Budh Lai was convicted. The only 
defence put forward in the Court below was that the goods had 
been placed where they were found in order to get the accused 
into trouble; but this defence is negatived by the fact that the 
room in which the property was discovered was built of masonry 
and was locked and intact. The only argument which has been 
addressed to me in revision is that the mere fact that the peti- 
tioner was the managing member of the family ought not to have 
led the Courts below to the conclusion at which they have arrived. 
I should have been quite prepared to accept this contention if 
that were the only ground upon which this conviction was based. 
But the other facts of the case, namely, the size of the missing 
bale, its weight, 6 maimds, the fact that it could not have been 
got into the bouse surreptitiously, that the room in which it w^as 
found was locked, and that the key was produced by the peti- 
tioner, were also taken into consideration, and it is upon them, 
as well as on the fact that the petitioner is the managing member 
of the family that the conviction is based. The question whe- 
ther a person accused of an offence under section 411 of the 
Indian Penal Code had guilty knowledge is a question of fact, 
and in this case it has been held to be proved that the petitioner, 
Budh Lai, had such knowledge. The finding by the Magistrate 
on this point is clear and iiamistakeable. That of the lower appel- 
late Court, though not quite so clear, is, as I understand it, to 
the ,game effect. I may - say that had I been frying this case 
as '^ii^aipeal _I should have arrived at the same eon elusion 
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Knowledge of the presence in the house of the stolen property 
having been established against Budh Lai, he must, as the house- 
master, be presumed to have been in possession of it. Queen- 
Empress V. 8angam Lai (1) is an authority for this proposition. 

The learned counsel for the petitioner has addressed me on 
the question of sentence. This is no doulit a very serious offenco, 
and it is aggravated by the fact that Budh Lai is in affluent cir- 
cumstances, and apparently doing a good business, but I take into 
consideration the fact that a sentence of imprisonment will mean 
a great deal more to a man in his position than to the ordinary 
criminal. Under the circumstances I think a sentence of one 
year would meet the ends of justice. I accordingly alter the 
sentence from one of 18 months to one of one year's^ rigorous 
imprisonment. The conviction stands. Subject to this modifi- 
cation the app6al is dismissed. 

appellate civil; 

Be fore Mr Justice Griffin, 

BIHAKI Al^B AlfOTKflB (PlAIKTISSS) V, SHEOBAlfAE* 

Act (Local ) JSTo, IX of 1901 (A^m Tenancy ActJ section 199 Smt for 
ejectment in Bevenue Court — Ommioti on jparf of defendant to ffiead title 
in Uvnself’-^BQB judicata. 

In a suit for ejectment under Aot No. II of 1901 the defendants did not 
plead their own title to the plot in suit, and in fact did not oppose the suit 
for ejectment. SeU that a subsequent suit brought in a Civil Court hy the 
then defendants for proprietary possession of the sameqilot was barred by the 
principle of rtf judicata. Mani Kishori v. Maja S,am (2), Athraf-utt-nnaa v. 
Ali Ahmad (3) and Inayai AH Khau r. Murad AH Shan, (4) distinguished. 
Salig Dube v. Deohi Dube (5) and Beni Bandt v. S.aja Kauaal Xiaiora 
Praaad Mai Bahadur (6) referred to. G-ohul Mandar v. Fudmamnd Singh (7) 

di80USS0d.„ ^ i, 1 i! 1 J 

This was a suit for proprietary possession of a plot oi land. 
The plaintiffs alleged that they and the defendant were mem- 
bers of one family ; that on a partition the plot in q uestion ha d 

*Seeo"id Appeal No.'s^ of 1906, from a decree of Bahu Bepin Behaii 
Mnkorii Judge of the Court of Small Causes, Cawnporo. wUh powers of the 
Suhordinate Judge, dated the 12th of Bohruary 1906, levermng a decree of 
Babu Birj Behari tal, Munsif of Akbarpnr, dated the 12th of June 190o. 
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at p* ISl. 

(2) Weekly Notes, 1904, p. 109. 
(8) Weekly Notes, 1904, p. 141, 


(4) (1905) 1, Ii. B., 27 All^ 509. 

(5) Weekly Kotos, 1907, p* 1# 
m (1907) I. If* B., 29 AII 4 1^0. 
(7) (1902) L Ii* E., 29 Calc 707* 
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been assigned to the plaintiffs’ share, and that in July 1904 they 
had applied for mutation of names in respect of this plot, but their 
appHcation had been rejected. Tbedefendant pleaded his ojn 
title, and also that the suit was not maintainable in view of the fact 
that on the 4th of November 1904 he had obtained a decree from a 
Eevenue Court for. ejectment of the plaintiffs as his tenants of the 
plot in suit. The Court of first instance (Munsif of Akbarpur) 
decreed the claim. On appeal the lower appellate Court (Small 
Cause Court Judge of Cawnpore, with powers of a Subordinate 
Judge) reversed the decree of the Munsif and dismissed the suit. 
That Court found that in the ejectment suit the present plaintiffs 
(then defendants) did not plead their own title to the plot in suit, 
and in fact did not defend the suit at all, and held that by reason 
of this omission the plaintiff were precluded from maintaining the 

present suit. The plaintiffs, appealed to the High Court. 

Munshi Qvlmri Lai, for the appellants. 

Munshi Gobind Pmsad, for the respondent. 

Gbieeis, J.— The plaintiffs sued for proprietary possession of 
plot No. 916 on the allegation that they and defendant^ were 
members of one family; that on a partition the plot in suit was 
assigned to the plaintiffs’ share ; that in July 1904 they applied 
for station of names in respect of this plot, hut their application 
was rejected. The defendant pleaded his own title and also that 
the present suit was not maintainable, in view of the fact that on 
the 4th of November 1904 he had obtained a decree from a Reve- 
nue Court for the ejectment of the plaintiffs as his tenants of the 
plot in suit. It is found by the lower Court that in the ejectment 
suit the defendants did not plead their own title to the plot m 
suit, and in fact they did not oppose the snit for ejectment. The 
learned Subordinate Judge has held that as the plaintiffs omitted 
to set up their title in a former suit, they are now precluded 
from maintaining the suit. In second appeal it is strenuously 
contended on behalf of the plaintiffs appeUants that the provisions 
of section IS of the Code of Civil Procedure are not applicable to 
the present case, inasmuch as the Eevenue Court which decided 
the ejectment suit had not jurisdiction to try the present suit 
for title, and it is pointed out that in the ejectmen* suit no ques- 
^ ^tle was ndsed, aEd it is urged that the .provisions of 
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section 199 of the Tenancy Act do not apply. I have been refer- iso? 
red to the following mlings : — Kishfft'i v. Baja Mam {1) 
a-adAshraf~un-nissa-v.AUAhmad(2'. These rnlings were pass- «- 
ed upon cases under Act XII of 1881. A comparison of section 
199 of the Tenancy Act with section 208faJ of Act XII of ISSi 
shows that there has been an important alteration in the law, 
inasmuch as under the Tenancy Act a Revenue Court is empowered 
to determine a que.5tion of title in cases where the defendant 
pleads he is not a ten^int. In view of this change in the law, 1 
cannot regard the rulings just quoted as entirely applicable to 
the present state of things. Similarly in Iw^yat Ali Khan v. 

Murad Ali Khan (3) the decldon which it was said operated as 
Tesjndioata had been also passed under the former Act No. XII 
of 1881. In Salig Dube v, DeoJci Dube (4) which was under 
the present Tenancy Act of 1901, the defendants pleaded that 
they were not tenants, but had proprietary rights in the land. 

The Revenue Court under the provisions of section 199 o£ the 
Act determined the issues thus raised itself, and decided as 
to one of the defendants, that he was a tenant of the plain- 
tiffs i and this decision became final. It was held that the 
decision of the Revenue Court was a bar to the institution by this 
defendant of a suit in a Civil Court claiming to recover possession 
of the same land as proprietor. The principle of this decision was 
followed in another case decided by the same Bench of this Court, 
namely, Beni Panda v. Baja Kausal Kishore Prasad Mai 
Bahadur (6)« The pre.sent case is distinguishable from these 
latter reported cases, inasmuch as the then defendants omitted to 
raise any plea in the Revenue Court that they were owners, not 
the tenants, of the plot in suit. The question for decision there- 
fore is, have they by their omission to plead their proprietary title 
in the suit for ejectment precluded themselves from suing in the 
Civil Court to establish their proprietary title ? For the appellants 
it is contended on the authority of the Privy Council ruling 
in '‘Gohul Mandar v. Pudmanund Singh (6) that the provi- 
sions of section IS of the Code of Civil Procedure must be 
strictly construed. The passage in their Lordships^ judgment to 

(1) Weekly llotes, 1904, p. lOS, (4) WeeMy 'iTotes, 1907, p. 1. 

(2) Weekly Hetes, 1904, P. 141. - (5):(1907)' 1* 'h. 20 All., IS ' • 

(1805) I| Ii. 27 All., m #1(1^02) L h, B., 29 7 07^ ’ ■' V . 


604 


mmm IiAW eepobts, 



604 mmm eaw eepobts, [vol. xxix. 

whioli I have been partieukiiy referred occurs at page 715. I 
need only observe that the remarks of their Lordships were 
ohiter, I am unable to infer from these observations that their 
JjOrdsliips^ if dealing with a case under the Tenancy Act^ would 
hold that the decision of a Revenue Court under section 199 of 
the Tenancy Act could not operate as res judicata » The claim 
which the plaintiffs now make^ that they are owners of the plot in 
suit, is clearly a plea which might and ought to have been raised 
by them in their defence to the ejectment suit. If they had raised 
that plea, the Revenue Court might under the provisions of section 
199 of the Tenancy Act, have determined the question itself or 
required the defendant to institute a suit for determination of the 
question of title. In my opinion the learned Subordinate Judge 
was right in holding that the present suit was not maintaiuable. 
I dismiss this appeal with costs. 

Appeal dismissed. 


Bihabi 


JBefore Mr* Justice JBanerji and Mr. Justice Aihnan, 

NATHI MAE Aiim akoteeb (PiiArariFFs) «?, TEJ SIN0H aku othbes 
(Debbkba^tts).^ 

Act (Local ) ISfo, HI of 1901. (United Frovinees Land 'Revenue ActJ, sections 
110» 111 mid%ZS(h) — Partition — Objections not raised before Revenue 
Court — Suit in Civil Court for declaration of title ^Jurisdiction, 

Ort tbo 12tli of Miiroh 1904 defendants applied to the Reveiine Court for 
partition of their share in two mahals. Proclamation was issued on that 
application calling upon the opposite party to appear on the 18th of April 1904 
and state their objections, if any, to the partition. The opposite party did not 
appear in the Hevcauo Court, but on the 20th of April 1904 instituted a suit 
in a Civil Court against the applicants for partition asking for a declaration 
of their exclusive possession over part of the property, the subject matter of 
the defendants" application, for partition in the Revenue Court. Meld that 
the plaiatiSs" suit was not maintainable. Muhammad Sadiq^ v. Laute Ram (1) 
and Khasa^ v. Jugla (2) referred to. 

The facts of this case are as follows : — 

In the village of Khera Biiaurg there were two mahals, one 

known as mahal Ifaubai; Singh and the other as mahal Ganga 
Uakhsh. In the record of risrhts of both the mahala nla'inf-ifi'a 


Mtfulvi Mania Bakhsh, 

W^Moaal Snborainate J udge of Aligarh, dated the 29tli of Jane 1904. 

{1901}J, I..fe, 23 All,,291. (2V{1906) I. Ii, E., 28 All.. 432. 
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being recorded in tbe names of the defendants. On the 6th of 
February 1904 the defendants applied to the Revenue Court for 
partition of their share in the two mahals. On the 12th of March 
1904 a proclamation was issued, as required by section 110 o£ 
Act No. Ill of 1901 calling upon the recorded co-sharers to 
appear on the 18th of April 1904 and state their objeotions, if any, 
to the partition. The plaintiffs did not appear in the Revenue 
Court in answer to this proclamation, but on the 20th of April 
1904 instituted the present suit in a Civil Court, suppressing the 
fact that partition proceedings were pending in the Revenue 
Court. In this suit the plaintiffs alleged that under a partition 
which took place before the Mutiny their predecessors in title 
become owners of the whole of mahal Naubat Singh, although 
they were recorded as owning only a half ; that they were in 
exclusive possession of the whole mahal, and that the defendants 
had not interest therein . They asked for a declaration that they 
were the absolute owners of mahal Naubat Singh and added an 
^ternative prayer for possession. The Court of first instance 
(Subordinate Judge of Aligarh) dismissed the plaintiffs’ suit on the 
merits. The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Nath Chaudhri and Munshi Gulsari Lai, 
for the appellants. 

The Hon’ble Pandit Sundar Lai and Dr. Ohandra 

Barter ji, for the respondents. 

Baneeji and AiliMAH, JJ. — ^The main question which arises 
in this appeal is whether the suit brought by the plaintiffs appel- 
lants is maintainable having regard to the provisions of section 
233, clause (h),of the Land Revenue Act No. Ill of 1901. The 
facts are as follows :--In the village of Khera Buzurg there were 
two mahals, one known as mahal Naubat Singh and the other as 
Ganga Bakhsh. In the record of rights of both the mahals 
the names of the plaintiffs appear as owning 5 biswas in each 
mahal, the other 5 biswas being entered in the names of the defend- 
ants. The plaintiffs alleged that under a partition which took 
place before the Mutiny their predecessors in title became owners 
of the whole the mahal Naubat Singh, although they are 
recorded as owningonly a half ; that they have been in exclusive 
possession of the mahal, and that the defendants have no interes| 
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1907 in it. They brought the present suit on the 20th of April 190i 

^ declaration that they are the absolute owners of mahal 

«?* Naubat Singh, They also prayed in the alternative for possession. 
Tej Si 2 r©H. appears that on the 6th of February 1901 the defendants applied 
to the Revenue Court for partition of their share in the two 
mahals. On the 12th of March 1904 a proclamation was issued 
as required by section 110 of Act No. Ill of 1901 calling upon 
the recorded co-sharers to aj)pear on the 18th of x\.pril 1904 and 
state their objections, if any, to the partition. The plaintiffs did 
not choose to appear before the Revenue Court to prefer objec- 
tions, but on the 20th April 1904 instituted th.e present suit. We 
may note that in their plaint they suppressed all mention of the 
fact that an application for partition was pending in the Revenue 
Gotirt. The partition, we may mention, has been carried out by 
the revenue authorities, and was confirmed on the 29th of Sept- 

Court. In the Pull Bench case of Muhammad Badiq v. Laute 
Ram (1) it was held unanimously that if a party to a partition 
conducted by the revenue authorities desires to raise any ques- 
tion of title affecting the partiTion, he must do so according to the 
procedure laid down in the Land Revenue Act, The suit in that 
case had been instituted after the completion of the partition, and 
it was held that the suit was not maintainable. Two of the 
Judges left it an open question whether had the suit been instituted 
before the completion of the partition proceedings it would 
have been maintainable. We have therefore to decide the 
question which it was not necessary to decide in that case and 
was left undecided. In our judgment, having regard to the 
provisions of the Land Revenue Act, a party who might have 
raised a question of title in partition proceedings and had an 
opportunity of doing go, but omitted to do so in the Revenue 
Court is not entitled to bring a suit in the Civil Court to have 
that question determined. The law has by section 111, sub-sec- 
tion (1), conferred on the Revenue Court the power to determine 
. . whether it sfiall try the question of title itself or require any party 

■ : ’‘"F / , . ; to 'the. .case to institute a suit in a Civil Court for determination, 

-F'- (looi) i, - l, b., zz ail, 291 * 
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of such question. This power can only be exercised by the 
revenue authorities, and it is not competent to a party to 
partition proceedings himself to make an election as to the Court 
which should try the question of title raised. In our opinion 
the Legislature clearly contemplated that before the arduous and 
often protracted work of partition has begun all questions of title 
should have been determined. If we were to hold that the 
present suit is maintainable it would be open to a party to wait 
till the work of partition was on the point of completion, and 
then by a suit in a Civil Court to undo what might be the work 
of years done by the revenue authorities. Jn Khasay 
• (1) it was held that the prohibition contained in section 233, 
clause (k) of Act No. Ill of 1901, applies to suits with respect 
to partition in which the plaintiff has had an opportunity of having 
his objectious considered under section 111 and has not availed 
himself of it. The learned Judges go on to say “ Where a party 
has had the opportunity of representing his case in the Revenue 
Court and has not availed himself of it, we should have no hesita- 
tion in holding that the jurisdiction of a Civil Court is barred by 
section 283.” This remark, which in that case was obiter, was 
adhered to by the same Bench in the unreported case of Lala 
McLkhan Lai v. Wusauuntat Wahidi Begara (Second Appeal 
No. 512 of 1906, decided on the 3rd of January 1907). The 
learned Judges held that .as the plaintiff had an opportunity of 
representing his objections in the Revenue Court and did not avail 
himself of it within the time allowed by law, the jurisdiction of 
the Civil Court was barred. The result is that in our judgment 
this suit was not maintainable and this appeal must fail. We 
accordingly dismiss it with costs. 

Appea l dismiss&i, 

{!) (1908) I. L. B., 28 All., 4,32» 
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JB&fore Mr* Jmtice Bmmrji md Mr> Aikman. 

, NIADAE MAL {Dm^mAm) 's. EAOTAK HUSAIX (PirAiS'xxs'iP).* 

Suit to sot iisido Of doofOB on tlio gTound oj^ J^Taud-^BoZs guosHon Td^ssd in tli& 
suit already decided in proceedings imder seeHon 108 of the Code of C%r)il 
Troceduve — ‘Res judicata. 

In a suit to set aside a decree as haviog been obtained against the plaintiff 
by fraud substantially the only ground relied upon was that the suit had been 
improperly instituted against the plaintiff as of full age when in fact he was 
a luinoy. This had been decided against the plaintiff in earlier proceedings 
between the parties under section 108 of the Code of Civil Procedure, Seld 
that the suit was not maintainable. Furan Ohand v. Sheodat Eai (1) followed. 
Magendra Mail MahaU v. Fran MaU Moy (3) distinguished. 

The facts of’this case are as follows : — 

One Abbas Ali and his oousin Ahmad Hueam^wmed certain 
property. Ou tlie 9th of July 1831 both of them executed a 
mortgage in favour of Jitta Mai in respect of a 4 biswa share in 
the village of Sadaruddioiiagar;, each hypothecating his 2 biswa 
share. O a the 23rd of February 1900 Jitta Mai obtained a 
decree oa the streagth of that mortgage against Abbas Ali and 
the legal representatives of Ahmad Husain^ one of whom is the 
plaintifi Eaunak Husain, who in that suit was sued as a minor. 
On the 2nd of August 1889 Abbas Ali alone executed a mort» 
gage of his 2 biswa share of Badaruddinnagar and other property 
in favour of Jitta Mai. The mortgage and the decree of Jitta Mai 
obtained upon the prior mortgage of 1881 were assigned by him 
to Bhaironji LaL On the 17th of November 1898 Abbas Ali 
alone executed in favour of Ghasi Earn a third mortgage of his 2 
biswa share in Sadaruddinnagar and some other property. On 
the 16th of January 1903 Ghasi Earn brought a suit on the basis 
of this mortgage against Abbas Ali. As Ghasi Ram claimed 
redemption of the prior mortgages of 1881 and 1889 he impleaded 
as defendants Bhaironji Lai^ the assignee from Jitta Mal^, as 
also the heirs of Ahmad Husain, among whom was the pre- 
sent plaintifiF Eaunak Husain, who was sued as of full age. 
He put in no appearance, and a decree was passed on the 29th of 
June 1908 against all the defendants providing for redemption 
of the prior mortgages held by Bhaironji LaL Ghasi Ram 


♦ Pitsb Appeal Ho. ^3 of 1905, from a decree of Pandit Girraj Kisbor Batt, 
etibordinate Judge of Moradabad, dated the I9th of Becember 1904. 

(!) (1906) I, L. B.| 29 AH, 212. (2) (1902) 1. L. E., 29 Calc,, 395. 


AttiAHABAD SRBTES. 


809 



vor,. XXXX.J Atr-AHABAD SRBTES. 809 

♦ 

"redeemed those mortgages and has assigned the decree to one 
Niadar Mai The decree against Raucak Husain and some of 
the other defendants was m farte. On behalf of Raunak 
Husain an application was made under section 108 of the Code 
of Civil Procedure to have the ex parte decree set aside on the 
allegation that he was a minor at the time of the suit. That 
application was dismissed by the Court of first instance after 
recording evidence and on the finding that Raunak Husain was 
of age on the date of the institution of the suit. Against this 
order am appeaf^was preferred to [the learned Kstrict Judge* 
He found that there was ample evidence on the record to show 
that he (Raunak Husain) was of age on the date of the soit, and 
that there was no reason for not believing th# evidence/^ He 
accordingly on the 6th of July 1904 dismissed the appeal. On 
the 2n.d August 1904. Raunak Husain instituted the present 
suit for a declaration that 'the decree in favour of Ghasi Ram of 
the 29th of June 1903 was obtained by means of fraud and was 
null and void as against him. The question at issue was really 
the same as that raised in the application under section 108 of 
the Code of Civil Procedure, namely, whether Raunak Husain 
had been improperly impleaded as $ui juris in the former suit 
when to the knowledge of the then plaintiff he was a minor. 
The Court of first instance (Subordinate Judge of Moradabad) 
differed conclusions arrived at by the District Judge 

in the earlier litigation and made a decree setting aside in its 
entirety the decree of the 29th of June 1903. The defendant 
appealed to the High Court. 

The Hon’ble Pandit Sundar Lai, for the appellant. 

Pandit Moti Lai Nehru and Maulvi Qhvlam Mujtaba^ for 
the respondent. 

Bakee4*i and Aikmah, JJ. — ^The suit out of which this appeal 
has arisen was brought by the respondent Raunak Husain for a 
declaration that a decree dated 29th June 1903 was null and void. 
It appears that AM)as Ali and his cousin Ahmad Husain owned 
certain property. On the 9th of July 1881 both of them executed 
a mortgage in favour of Jitta Mai in respect of a 4 biswa share in 
the village of &daruddinnagar, each hypothecating his 2 biswa 
. ^hare. On the 23rd of February 1900 Jitta Mai obtained ^ decree 
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on the strength of that mortgage against Abbas Ali and the legal 
representatives of Ahmad Husainj one of whom is the plaintiff 
Rannak Husain, who in that suit was sued as a minor. On the 
2ud of August 1889 Abbas Ali alone executed a mortgage of his 2 
biswa share of Sadaruddinnagar and other property in favour of 
Jitta Mai. This mortgage and the decree of Jitta Mai obtained 
upon the prior mortgage of 1881 were assigned by him toBhmronJi 
Lai. On the 17th of November 1898 Abbas Ali alone executed 
in favour of Ghasi Ram a third mortgage of his 2 biswa share 
in Sadaruddinnagar and some other property. On the I6th of 
January 1908 Ghasi Ram brought a suit on the basis of this 
mortgage against Abbas Ali. As Ghasi Ram claimed redemption 
of the prior mortgages of 1881 and 1889 he impleaded as defend- 
ants Bhaironji lal, the assignee from Jitta Mai, as also the heirs 
of Ahmad Husain, among whom was the present plaintiff Raunak 
Husain, who was sued as a major. He put in no appearance, 
and a decree was passed on the 26th of June 1908 against all the 
defendants providing for redemption of the prior mortgages held 
by Bhaironji Lai. Ghasi Ram has redeemed those mortgages 
and has assigned the decree to the appellant Niadar Mai. 
The decree against Raunak Husain and some of the other defen- 
dants was ex parte. On behalf of Raunak Husain an applica- 
tion was made under section 108 of the Code of Civil Procedure 
to have the ex parte decree set aside on the allegation that he was 
a minor at the time of the suit. That application was dismissed 
by the Court of first instance after recording evidence and 
on the finding that Raunak Husain was of age on the date of 
the institution of the' suit.’ Against this order an appeal was 
preferred to the learned District Judge. He found that there 
was ample evidence on the record to show that he (Raunak 
Husain) was of age on the date of the suit, and that there was no 
reason for not believing the evidence.” He accordingly on the 
6th of July 1904 dismissed the.appeal. On the‘2nd August 1904 
the present suit was instituted The plaint no doubt contains 
statements to the effect that the proceedings taken by Ghasi Ram 
in obtaining the decree of the 29th of June 1903 were fraudulent. 
But it cofttains no specific ‘allegation as to what '’constituted the 
fraod* Atthptrialno c’videnoe of fraud adduced. The only 
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of the witnesses for the defendant are not convincing. Bat, apart 
from this^ the deeision of the Court in the case under section 108 
in our opinion precludes the plaintiff from maintaining the present 
suit on the same grounds. We think the principle in Pwra% 
Chand v. 8h&odat Bai^ (1) applies. The learned advocate for 
the respondent relies iip3n the ruling of their Lordships of the 
Privy Oouneil in Khagendm Nath Mahata v* Pran Nath May 
(2). In that case the whole suit was attacked on the ground of 
fraud from beginning to end. Under those circumstances it was 
held that the dismissal of a' previous application ''Under section 
108 did not bar the suit. The following observations of their 
(i) (1906) I. li. m All^ 212. . (2) (1902) I. Ii. B., 29- Cak.^ 305, •? ■ 
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validity of the decree was .(piestioned - wash 
ground on which the application under section 108 of 
of Civil Procedure had been made, namely, that the 
plaintiff Raunak Husain was a minor on the date of the institu- 
tion of Glmsi Ram^s suit. The learned Subordinate Judge has 
come to a oonclusian difierent from that at which he himself had 
arrived in the proceedings under section 108 aod also from the con- 
clusion of the learned District Judge in that case. He has not 
only declared that the decree is ineffectual as against the plaintiff, 
but he has set it aside in its entirety. In our opinion, if the suit 
was maintainable and tlie finding correct, the only decree to 
which the plaintiff' was entitled was a decree declaring that the 
decree of 29th June 1903 would not affect any rights possessed by 
him. The defendant comes here in appeal. We may observe at 
the outset that we afforded to the parties an opportunity of com- 
promising the matter, but they have not availed themselves of it. 
We have heard the learned advocates for the parties and consi- 
dered the evidence on the record. In our opinion the appeal must 
succeed. On the merits, the evidence as to the age of the plain- 
tiff is far from conclusive. It appears that on the l7th of April 
1902, that is, nine months before the suit ofGhasi Ram was 
instituted, the plaintiff executed a sale-deed as a person of full age, ’ 
and got it registered. He also filed objections under section 278 
of the Code of Civil Procedure as a person of full age. In our 
opinion, the reasons given by the learned Subordinate Judge for 
preferring the evidence of the witnesses for the plaintiff* to that 
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Lordships at page 399 seem to ns to tell against the respond- 
ent : — It is therefore necessary to ascertain what are the true 
grounds and scope of the present suit in order to see whether the 
refusal of the application under the sections specified has already 
determined the question now raised.’^ In the present case the 
question now raised was considered and determined against the 
plaintiff in the proceedings under section 108. For the above 
reasons we allow the appeal^ set aside the decree of the Court 
below and dismiss the plaintiff's suit with costs in both Courts* 

AppeGifl decreed. 
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Before Mr. Justice Aihmmi. 

VMM) (JUnOKBHr^SBBTOB) e. JAB RAM 
ViiHl Broeedure Code, sections 311, 312 md of decree-* Bale in 

execution-* Oh^ ection euUeqmnil^ talien hy the judgment-deUor that the 
yroyeriy sold was mi legally saUahle — Bstojgjgel. 

Meld that a Judgiaent-debtor who might have raised objections to a sale 
in execution of a decree against Mm, but who has refrained from doing so, 
and who might have appealed against the order for sale, has no right, aftei* 
the sale has been carried out, to prefer an objection that the property sold 
was not legally saleable. Mamchhaihar Misr v. JBeclm Bhagai (1) and 
Burga Charan Mandal v. Kali Frasauna BarJcar (2) foiiow-cd. 

This was an appeal by a Judgment-debtor against whom a 
decree had been passed under section 90 of the Transfer of 
Property Act. On the 16th of February 1906 the decree-holder 
applied for the attachment of a house and certain trees in exe- 
cution of this decree. The property was attached on the 24th of 
March 1906 and the sale was fixed for the 31st of May 1906, on 
which date the property was sold and purchased by one Hira Lai, 
who was apparently the son of the decree-holder. On the I2th 
of June 1906 the judgment-debtor filed an objection to the sale 
on the ground that the property sold was not legally saleable in 
execution of the decree against him, inasmuch as the house 
belonged to and was occupied by him as an agriculturist and the 
trees stood on his occupancy holding. Both the decree-holder 
and the auction-purchaser were made parties to the application, 

^ Se-coud Appeal Ho, 48 of 1907* from a decree of H. Caming, Addi- 
tional Blstricti lodge of Aligarb, dated tbe 29tb of October 1906, reversing a 
decree of Manlvi Mubarak Husaia, Munsif of Bulandsbalir^dated tbe 28tb of 

' h U 7 All., 641. m Cl899| I. U E., 26 Calc., 727, 
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The decree-holder alone resisted the application. He denied that 
the house was occupied by the Judgment-debtor as an agricul- 
turist. 

The Court of first instance. (Munsif of Bulandsliahr) sustained 
the objection of the judgment-debtor and set aside the sale. On 
appeal the lower appellate Court. (Additional District Judge of 
Aligarh) reversed the Miinsifs order and dismissed the objection. 
The Judgment-debtor appealed to the High Court. 

Babu Satya Ghandra Muherji, for the appellant. 

Munshi Prasad^ for the respondent, 

Aikhak, J.— This is an appeal by a Judgment* debtor 
against whom a decree was passed under section 90 of the Trans- 
fer of Property Act. On the 16th of February 1906 therespond- 
ent decree-holder applied for the attachment of a house and 
certain trees in execution of this decree. The property was 
attached on the 24th of March 1906 and sale was fixed for the 
Slst of May 1906, on which date the property was sold and pur- 
chased by one Hira Lai, who is apparently son of the decree- 
holder. On the 12th of June 1906 the judgment-debtor filed an 
objection to the sale on the ground that the property sold was 
not legally saleable in execution of the decree against him, inas- 
much as the house belonged to and was occupied by him as an 
agriculturist and the trees stood on his occupancy holding. Both 
the decree-holder and the auction-purchaser were made parties to 
the application. The decree-holder alone resisted the applica- 
tion. He denied that the house was occupied by the Judgment- 
debtor as an agriculturist. 

The Munsif sustained the objection of tlie Judgment-debtor 
and set aside the sale. On appeal the learned Additional Judge 
reversed the Munsif’s order and dismissed the objection. The 
judgment-debtor comes here in second appeal. 

Section 313 of the Code of Civil Procedure allows the pur* 
chaser at a sale in execution of a decree to apply to the Court to set 
aside the sale on the ground that the person whose property pur- 
ported to be sold had no saleable interest therein. But that sec- 
tion does not recognise any right in the Judgment-debtor to file 
such an objection after sale. No doubt the judgment-debtor 
might before sale object' that the property attached is not 
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legally saleable in execution of the decree* Such an objection 
' would be clearly a matter falling within clause (e) of section 
244 of the Code* But in this case the learned Judge finds that 
the judgment-debtor was a party to the order for sale and that 
he knew of the proposed sale. He holds that, this being so, it 
was not open to him to allo^ the sale to take place and then file 
an objection that the property was not saleable. In the case 
relied on by the Court below, namely, Durga Chara'n Mandal 
Y, Kali Frasanna Sarkar (1) the learned Judges at page 732 
of the judgment say : — A difficulty arises in this wise : — An 
order for sale was made and in furtherance of that order the pro- 
perty was sold. Whatever may be the effect of that sale, if the 
judgment-debtors were parties to that order, or were aware of it 
and did not appeal against it, they are now precluded from 
questioning the propriety of that order, and consequently of the 
sale that has taken place under the order*^^ This is clearly an 
authority in support of the view taken by the learned Addi- 
tional Judge and I see no reason to dissent from it. It also 
appears to me to be in accordance with what was said by 
Oldfield, J., in the case Bamchhaibar Misir v. Bechu Bhagat 
(2). There, after a sale had taken place, the judgment-debtor 
put in an application to the effect that the property sold was a 
right of occupancy tenure and not saleable by law. Oldfield, J., 
as to this said : — It is an objection which the judgment-debtor 
might have taken at the time of attachment prior to the sale, but 
it is not one he can take after the sale under section 311 so as to 
afford a ground under section 312 for setting aside the sale.^^ It 
is clear that section 311 does not apply. In my opinion a judg- 
ment-debtor who might have raised objections prior to the sale, but 
who has refrained from doing so, and who might have appealed 
against the order for sale, has no right after the sale has been 
carried out to prefer an objection that the property sold was not 
legally saleable. As the learned Additional Judge remarks, ^^to 
hold otherwise would only be to encourage deliberate and 
mischievous procrastination.^^ Hor the above reasons the appeal 
in my opinion fails, and I dismiss it with costs. 

Appeal dismissed, 

’ ' ' pj' (1809) t th 26 727. (2) (1886) I. li. B., 7 Alb, ^641# 
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Sefore Mr. Jusiiot Sanerji, 

EAM HAEAIN (IteJESDAST J o. DMEAO SINOH (Piaihmfe).* 

Act Mo, XV of IS77 CJCitdiaa Zimiiaiion ActJ, seltedule ZI, article ZQ~m 
Attachment hefcre judgment —Suit for eompentaiion— Zimiiaiion 
— Termiiiu! a quo. 

Meld that the limitation applicable to a suit for damages on account 
of the alleged unlawful attachment before Judgment of a shop belonging to 
the plaintiff was that prescribed by article 29 of the Indian Limitation Act, 
1877, and that limitation began to run from the date of the attachment. 
Murugeta Muialiar v. Zattaram Zavy (1), Multan Ohand Kanyalal v. Sank 
of Madrat (2) and JSa»» Singh Mohapaftur t. Shoitro Manjee Sonthal (3) 
followed. Surajmal v. Maneleehand (4) distinguished. 

SenMe that such an attachment, if wrongful, is not a continuing 
wrong within the meaning of section 23 of the Indian Limitation Act, 
1877. 

The facts of this case are as follows : — 

One Deokinandan brought a suit for recovery of the amount 
of two promissory notes, alleged to have been executed in favour 
of one Ram Narain by one Channi Lai, against the sons of Ghuuni 
Lai, and caused a cloth shop kept by Umrao Singh to be attached 
before judgment on. the 29th of ISTovember 1902. Ram Narain 
had assigned the promissory notes to Deokinandan. The shop of 
Umrao Singh remained under attachment till the 20th May, 1903, 
when the suit was dismissed. On the 17th of January, 1905, 
the present suit was brought by Umrao Singh for compensation 
for loss of profit, servants’ wages and rent of the shop, and for 
damage to the cloth locked up in the shop during the period of 
the attachment. The defendants were Deokinandan and Ram 
Narain. It was alleged that the latter fictitiously transferred 
the promissory notes to the former and was the person who in fact 
bad brought the suit on the promissory notes and caused the 
attachment to be made. It was contended on behalf of Ram 
Narain that the suit was barred by limitation under article 29. 
The Court of first instance (Munsif of Etah) held that the 
article applicable was article 36; that the wrong done to the 
plaintiff was a continuing wrong within the meaning of section 
• Second Aucoal No. 73 of 1906, from a decree of Babu Khettar Mohan 
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23 of the Limitation Act, and that the claim was within time^ 
That Court decreed the suit and its decree was affirmed by the 
Iqvrer appellate Court (Additional District Judge of Aligarh), 
which •s.vas of opinion that article 49 governed the suit. 

The defendant Ram Narain appealed to the High Court. 

Mr. B. E. O' Conor and Munshi Qvlzari Lai, for the 
appellant. 

Lala Girdhari Lai Agarwala, for the respondent. 

BaheejIjJ. — T he only question in this appeal is whether 
the claim of the plaintiff respondent is barred by the law of 
limitation and what is the article of the second schedule to the 
Limitation Act which governs the ease. The suit was one for 
compensation and was brought under the following circumstances. 
Deokinandan, defendant, brought a suit for recovery of the 
amount of two promissory notes, alleged to have been executed 
in favour of Ram Harain, appellant, by one Chunni Lai, against 
the sons of Chunni Lai, and caused a cloth shop kept by the 
plaintiff to be attached before judgment on the 29th of November, 
1902. Ram Narain had assigned the promissory notes to 
Deokiaandan. The shop of the plaintiff remained under attach- 
ment till the 20th May, 1903, when the suit was dismissed. On 
the 17th of .January, 1905, the present suit was brought for 
compensation for loss of profit, servants’ wages and rent of the 
shop, and for damage to the cloth locked up in the shop during 
the period of the attachment. The defendants were Deokinandan 
and the appellant Ram Narain. It was alleged that the latter 
fictitiously transferred the promissory notes to the former and 
was the person who in fact had brought the suit on the promissory 
notes and caused the attachment to be made. It was contended 
on behalf of Ram Narain that the suit was barred by limitation 
under article 29. The Court of first instance held that the article 
applicable was article 36; that the wrong done to the plaintiff 
was a continuing wrong within the meaning of section 23 of the 
Limitation Act, and that the claim was within time. That Court 
decreed the suit and the decree has been affirmed by the lower 
appellate Court, which was of opinion that article 49 governed the 
shit. Bam Narain has preferrtd this appeal, ft is contended 
<?o % behalf, that the article applicable is article 29, the suit being 
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one for compensation for wrongful seizure under legal process and 
tliafc the limitation should be computed from the date of attach- 

The contention appears to me to be valid. Article 36 of the 
second schedule is a general article governing suits for compen- 
sation for torts to which no special article applies. Article 29 
provides for suits for compensation for wrongful seizure of 
moveable property under legal process, and if the present suit is 
one of the description mentioned in that article it cannot be 
governed by article 86. The plaintiff’s allegation is that in a 
suit brought against the sons of Ghunni Lai his shop was attached 
before judgment by actual seizure. This seizure is said to have 
been wrongful and the damages claimed are in respect of the 
seizure. It is true that the damages claimed do not consist of the 
value of the articles attached, but are damages which are alleged 
to have been sustained as a result of the attachment. This, 
however, does not seem to make any difference. As observed by 
the Madras High Court in Murugesa Mvdaliar v. Jattaram, 
Davy (1) : — “ Article 29 is quite general in its terms and w^as 
intended to apply to all cases where the alleged wrongful seizure 
was made under legal process.” In Multan Ohand Kanyaial v. 
Bank of Madras (2) in which compensation was claimed for 
deterioration in the quality and diminution in the quantity of 
certain jaggery attached at the instance of the defendants, the 
same High Court held that article 29 applied. The present suit 
being one for compensation for wrongful seizure under a process 
of Court, it is governed by article 29, which is a special article 
providing for such a suit. Article 49 has, in my opinion, no 
application to a suit of this description. It clearly applies to a 
case in which moveable property is wrongfully taken or detained 
by the defendant and not by the Court in execution of a legal 
process. The Coart of first instance in support of its -riew tliat 
article 36 applied to the case relied on the ruling of the Bombay 
High Court in Surajmal v. Manekehand (3). That, however, was 
a case in which attachment was made not by actual seizure but 
by the issue of ^ prohibitory order under sections 484 and 268 of 

(1) (1900) I. L. E.. 23 Mai, 621. (2) (1903) I. L. 27 Mai, 846. 

(3) 0 Bombaj .Law Eeport^r^ 704 ‘ ^ . 
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tte Code of Civil Procedure. It was on this ground that Batty^ 
held that article 36 and not article 29 applied. In Bam 
Singh Mohapatt'wr v. Bhottro Manjee Sonthal (2), which was a 
suit for compensation for the wrongful seizure of the plaintiff^s 
bullocks in execution of a decree against a third party, article 
30 of schedule II of Act No. IX of 1871, which corresponded to 
article 29, schedule II of Act No. XV of 1877, was held to apply, 
and it was also held that limitation ran from the date of seizure. 
As the suit of the present plaintiff was brought after the 
expiry of more than one year from the date of the seizure it was 
barred by limitation. As the suit was instituted after one year 
even from the date of the release of the property, it is 
unnecessary to consider whether section 23 of the Limitation Act 
applied and whether this was a case of a continuing wrong. Had 
I to decide that question, I should have considerable diflSculty in 
holding that it was a continuing wrong, as the wrong to the 
plaintiff was complete as soon as bis goods were seized. That the 
intention of the Legislature was not to make section 23 applicable 
to such a case is indicated by articles J9 and 42 under which 
limitation is to be computed from the date of the cessation of the 


17 . 


For the above reasons I am of opinion that this appeal must 
prevail, the claim being time-barred. I accordingly allow the 
appeal, set aside the decrees of the Courts below, and dismiss the 
suit with costs in all Courts. 

Appeal decreed* 

B afore Mr, Justice Aikman and Mr* Justice Q'tiffin* 

ABBUIi MAJID (DBrismAKs) t. AMOIiAK (PxiJHTiri’) axb EAKJI LAD 

{DBrBsruAWT).*^ 

Frice stated in sale-deed alleged to he fioHiious-^ burden 

OffTOOf 

When a plaintiff pro-emptor comes into Court alleging that the price 
entered in the sale*deed is fictitions^ it rests on him to give some 
y£fc»V evidence that this is the case. But comparatively slight evidence is 
sufficient for such purpose, and it will then be for the parties to the sale to 
show that the price alleged to have been paid was actually paid. Mhagwan 

'• Second Appeal Ko, 640 of 1006, from a decree of H. W. Lyle, 

I Metidct J udge, Agr%^ dated the 28th of June, 1906, eondjjming a decree of' 

' Mnnehi ShJ^nhar Lai, A» Subordinate Judge, Agra, dated the ■26th of Angn»t| 
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Bingh V* MahaMr Bingh (1), Bheo ^afgmh 3u^& i?. JBMnfGsj Dnhe (2) and 
Agar Singh y, MaghmaJ Singh (3) referredi to, O^Comr y. ^hulam Saidar 
'.v.", (4) .not "followed,"" ■ 

. The plain tifi in this case came into Court on the allegation 
that the defoDdant No, 2 had sold to the other defendant his 
^amindari property under a sale deed dated the 26th of April 1904; 
that through fear of pre-emption a sum of Rs. 3^500 had been 
entered as the purchase money in the sale-deed, but that as a 
matter of fact the sale transaction was effected for Es. 1,200, which 
the plaint stated to be the market value of the property. The 
plaintiff in his plaint stated that he was willing to pay the vendee 
Es. 1,200 or any amount which the Court might adjudge to be 
the proper value of the property sold. The defendant vendee 
pleaded that the entire purchase money entered in the sale-deed 
had been paid. The Court of first instance (Subordinat Judge 
of Agra) found on the evidence that the sale price entered in the 
sale-deed was at an unheaid-of rate/^ Tt did not accept the 
sum entered in the sale-deed as the real price, but determined 
that the real price was Es. 1,733 and gave plaintiff a decree con- 
ditional on his paying this amount. 

The defendant vendee appealed and in his petition of appeal 
took exception to the sale consideration as fixed by the first Court. 
On appeal the lower appellate Court (District Judge of Agra) held, 
with reference to the evidence as to the income of the village, that 
the amount entered in the sale-deed, which is upwards of 67 years^ 
purchase, must be considered to be a fancy price. That Court 
held that the evidence adduced by the plaintiff had the effect of 
shifting to the defendant vendee the burden of proving that the 
sum entered in the sale-deed had been actually paid. It declined 
to accept as conclusive evidence the fact that Es. 3,000 had been 
paid in the presence of the Sab-Eegistrar, and on consideration of 
the evidence as a whole agreed with the lower Court that there was 
absolutely no reliable proof as to what was really paid, and held 
that the Court was right in adopting the fair market value as the 
best indication of what the price was. The decree of the first Court 
was accordingly confined. The defendant vendee appealed, 

Mr. <?. P, Boys^ for the appellant. 

(1) (1882)^1. It, E., 6 All., 184, (3) (1887> I, U B., S All . 471, 

(2) (1887) I. lit B., 9 All,, 225* (4) (1906) A, li, E., 28 A14 017,> ■ ' 
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Mr. B, E. O’OoTiOT and Pandit M, L, Sandal,} for the respon- 
dents. 

Aikman andGMEFiN, JJ. — This is an appeal by the defend- 
AitoiiAi:. ant vendee in a suit to establish a right of pre-emption. A 
preliminary objection is raised by the learned counsel for the 
respondents on the ground that the memorandum of appeal was 
not properly stamped when it was presented. The stamp on the 
memorandum of appeal was found to be deficient, but the 
deficiency was made good within the time fixed. In our opinion 
the ease falls within the purview of section 582('a j of the Code 
of Ovil Procedure and we repel the preHmihary objection. 

The plaintifi respondent came into Court on the allegation that 
the defendant No. 2 had sold to the other defendant his zamin- 
dari property under a sale-deed dated the 26th of April 1904 ; 
iha,t through fear of pre-emption a sum of Es. S,600 had been en- 
tered as the purchase money in the sale-deed, but that as a matter 
of faet the sale transaction was effected for Es. 1,200, which the 
plaint stated to be the market value of the property. The plain- 
tiff in his plaint stated that he was willing to pay the vendee Es, 
1,200 or any amount which the Court might adjudge to be the 
proper value of the property sold. The defendant vendee pleaded 
that the entire purchase money entered in the sale-deed had been 
paid. The Court of first instance found on the evidence that 
the sale price entered in the sale-deed was " at an unheard of 
rate.” It did not accept the sum entered in the sale-deed as the 
real price, but determined that the real price was Es. 1,733 and 
gave plaintiff a decree conditional on his paying this amount. 

The defendant vendee appealed and in his petition of appeal 
took exception to the sale consideration as fixed by the first Court. 
On appeal the learned District Judge held, with reference to the 
evidence as to the income of the village, that the amount entered 
in the sale-deed, which is upwards of 67 years' purchase must 
be considered to be a fancy price. The learned Judge lightly 

remarlra that it cannot be disputed that ‘Gf a purchaser is pre- 
pared to pay a fancy price for a property, a pre-emptor is bound 
to pay that price also," and that “if the actual price paid is 

• satisfactorily establishe'd that is an end of the matiipr." He then 
the previons decisions of this Court as indicating the 
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prineiples wliioli slioiiH guide Courts ia matters of tHs kind* He 
held that the evidence adduced by the plaintiff had the effect of 
shifting to the defendant vendee the burden of proving that the 
sum entered in the sale-“deed had been actually paid* He 
declined to accept as conclusive evidence the fact that Es. 3>000 
had been paid in the presence of the Sab*Eegistrar;> and on con- 
sideration of the evidence as a whole he agreed with the lower 
Court that there was absolutely no reliable proof as to what vras 
really paid, and held that the Court was right in adopting the 
fair market value as the best indication of what the price was* 
The defendant vendee comes here in second appeal. 

It is contended on his behalf that the Court below was wrong 
in rejecting the evidence contained in the deed and in the 
admission before the registering officer, without rebutting 
evidence that any portion of the alleged sale price had not in fact 
been paid or had been returned, and in support of the contention 
reliance is placed on the decision of the Court in B* E* O^Gonor 
V. Glmlam Haidar (1). In that decision no reference is made 
to any previous rulings of this Court, and if it is opposed to those 
rulings we cannot look upon it as over-riding the authority of a 
series of cases in which tfie same principle has been consistently 
laid down. In the case of Bhagwan Singh v. Mahabir Singh 
(2) it was held that in a suit to enforce a right of pre-emption in 
which the plaintiff impugns the correctness of the price stated in 
the instrument of sale, although the burden of proof primd 
facie is on him to show that the property has been sold below 
the stated price, yet very slight evidence is ordinarily suffi-. 
cient to establish his case, and when such evidence is given it rests 
upon the defendants vendor and vendee to prove by c<^ent 
evidence that the stated price is the correct one. The ruling was 
followed in the case of Shea Pargash Dube v. Dhanraj Dube (3). 
The following extract from the judgment of Edge, CJ., has 
a direct bearing on this case. Eeferring to the rule laid down 
in the case last cited, the learned Chief J ustice says ; — That 
rule is that, in the first instance, the plaintiff who alleges the 
price to be fictitious must give some primd facie evidence which 

(1) (1906) I, L. K., 28 AIL, 617. (2) (1882) L L* B., 5 AIL, 184, 

(S) (1887) l. h. B., 9 All, 22^* ^ 
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would lead to the prestimptioa that the priee mentioned in the 
sale-deed was not the real or true price. Having done that^ it 
lies upon the vendor and vendee, who set up the price as true 
and genuine^ to give such an explanation by evidence as will go 
to rebut the presumption raised by the piaintiff^s evidence. As 
a genera] rule how can that be done ? The plaintiff io a case of 
this kind would not be a party to the transaction out of which 
the sale to the stranger arises. He would not. as a rule^ have 
any actual knowledge of what the real price was. Tn the major- 
ity of eases the only prirndfaeis evidence which the plaintiff 


ABDUIi 

Majid 


Amodak. 


showing that the market value of the property was so much less 
than the alleged price as would lead any reasonable man to come 
to the conclusion that the alleged contract price was not the real 
price.'' Again, in the case of Agar Singh v. Maghuraj Singh (1) 
it was held that in suits for pre-emption where the Court has 
wme to the conclusion that the price alleged in tlie deed of sale 
IS not the true contract price, and where it cannot ascertain the 
true price by reason either that the vendor and vendee refused to 
disclose the same by their own evidence, or their evidence can- 
not be believed, the Court should ascertain if possible what was 
the market price of the property in dispute at the time of the sale 

and accept the maiket price as the probable price agreed upon 

between the parties. In our opinion the decisions just cited are 
distinct^ authority for the course adopted by the Courts below. 
The plaintiff by showing that the price entered in the sale-deed 
was greatly in excess of the market value of the property and by 
giving evidence of the price paid on sales of other property in the 
village and in the vicinity was held to have discharged the burden 
which prtmd facie lay on him. That being so, the onus was 
transferred to the defendants and their evidence to prove that 
m 8,600 was actually paid was not accepted by the Courts 
below. In our opinion on the authorities cited this appeal can- 
not succeed. We accordingly dismiss it with costs. 

, , ■ Appeal disuhissed. 

(1887) I. L, E 



Me fore Mr. Jmiiee MeMrde and Mr, J'mUee -Uriffin.- 
0AUBI SAHAI (Bioeeb-holdeb) «. ASHFAK HUSAIH ak2> oTnsss {«TtrBa« 

MEKT-BEBTOES) * 

. ^(3 ex^parte-^Cwi'? Frooedm*e Vocle, seciion W^'^^Zecfees^ef aMde:magaimi: 

one of several Joint J ud (jment'deU or s-- Decree jpassedhtdsequejiil^ against 
exemj}ted farty-'^DxecuUon of decree — Limitation. 

A decree for sale on a mortgage was passed against several defendants 
jointly on the 25tli of Angtist, 1900, and made al solute on the 21st December, 
1901, As against one defendant, liowever, the decree was ex parte ^ and it was 
set aside as against her on appeal on the 11th March, 1902, Subsequently a 
decree was passed on the merits against this defendant, and her appeal was 
dismissed by the High Court on the l6th Hovember, 1904, As against this 
defendant the decree was made absolute on the 27tli of November, 1905. 

MM that the orders of the 25fch August, 1900, and the 16th. November, 
1904, between them, operated as one decree for the sale of the mortgaged pro- 
perty; that the joint eifeot of the orders of the 21st December, 1901, and the 
27th November, 1905, was to make absolute this decree, and that an appiicacion 
for execution inado on the 2lst December, 1905, was not barred by limitation. 
Dhura Mai v. Mar KisJian Das (1), Sham Stindarv. Muhammad Ihtisliam AU 
(2) and Shaida Musain v. Muh Mitsain (8) referred to. 

The suit out of w Well thi^ appeal arose was br">ught to enforce 
payment of a mort^cage by sale of the mortgaged property 
according to the provisions of the Transfer of. Property Act. 
There were a number of defendants to the suit representing the 
mortgagors. A decree against all the defendants w^as obtained 
on the 25th Augustj 1900. On the 21st December, 1901, the 
decree was made absolute. One of the defendants was, how’ever^ 
a lady named Sakina Bibi, evidently a pardah-nashin lady. On 
•whom personal service of the plaint in the suit presented some 
difficulties. The decree of the 25th August, 1900, "was ex parte 
against this lady, and she applied under section lOS of the Code 
of Civil Procedure to set it aside. Her application was 2 ;efused, 
but on appeal to the High Court she succeeded, and on 11th 
March, 1902 the High Court set aside the decree as against 
her and remanded the ease. A decree on the merits was then 
pronounced against Sakina Bibi. She appealed again to the 
High Court, but her appeal was dismissed, and on the iGth 
November, 1904, the High Court eoxffirmed the Court below. 
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Oa the 16tli Fabraary 1905 tlia plaintiffs applied to make tlie 
decree absolute* The Judgment' debtors other tliau Sakiua Bibi 
objected that the decree against them had already been made 
absolute* This objection was allowed, but the decree was made 
absolute against Sakina* The plaintiffs then applied for execution, 
and the defendants other than Sakina objected that the decree w^as 
barred by limitation* The executing Court (Subordinate Judge 
of Moradabad) held that execution of the decree was barred so far 
as the other Judgment-debtors were concerned but not as against 
Sakina Bibi. Against this order the decree-holder appealed to 
the High Court. 

Babu Jogindro Nath Chaibdhri and Maulvi Muhammad 
Ishaq^ for the appellant. 

Pandit Moti Lai Nehru, for the respondents. 

Riohaebs and Geifexh, JJ.— The suit,, out of which this 
execution appeal arises, was brought to enforce payment of a 

There were a number of defendants to the suit representing 
the mortgagors. A decree against all the defendants was 
obtained on the 26th August, 1900. On the 21st December, 1901, 
the decree was made absolute. 

One of the defendants wnrs, however, a lady named Sakina 
Bibi, evidently a pardah-nashin lady, on whom personal 
service of the plaint in the suit presented some difficulties. The 
decree of the 26th August, 1900, was ex pjarte against this lady 
and she applied under section 108 of the Code of Civil Procedure 
to set it aside ; her application w-as refused, but on appeal to the 
High Court she succeeded, and on 11th March, 1902, the High 
Court set aside the decree as against her and remanded the 
case. A decree on the merits was then pronounced against 
Sakina Bibi. She appealed again to the High Court but her 
appeal was dismissed, and on the 16th November, 1904, the High 
Court confirmed the Court below. 

On the 16th February, 1905, the plaintiffs applied to make the 
decree absolute; the Judgment-debtors other than Sakina Bibi 
" objected that the decree against them had already Been made abso- 
lute 5 this objection was allowed, but the decree was made absolute 
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against Sakina. The plaintiffs then applied for Bxeciitioiij 
and the defendants other than Sakina object that the decree is 
barred by limitation* Hence the present appeal. The decree- 
holders are certainly very unfortunate if this contention of the 
respondents is to prevail. The mortgage was a joint mortgage. 
The plaintiffs could not have sued the respondent to this appeal 
without making Sakina a party. When the decree was set aside 
against Sakina the decree still remained a decree for the sale of 
all the mortgaged property. After the remand the Court below 
and the High Court decreed the sale of all the mortgaged pro- 
perty and not merely the interest of Sakina Bibi. 

The plaintiff has since the year 1900 been engaged in prose- 
cuting what has turned out to be an honest and bond fids claim 
without any unnecessary delay, and having at last succeeded, if 
the decree below stands, he will be deprived altogether of the 
fruits of his litigation. 

. The contention of the respondent is that there are tw^ decrees, 
cue against them and the other at^ain^t Sakina, and that the 
decree against them is barred by linaitation. Now’’, having regard 
to the fact that the mortgage was a joint mortgage, a decree for 
the sale of the property against the respondents in the absence of 
Sakina Jbibi would have been contrary to the provisions of the 
Transfer of Property Act : so also w’ould have been a decree 
against Sakina Bibi in the absence of the respondents. In the 
connected appeal the lower Court has held that the decree even 
against Sakina Bibi cannot be executed* Mr. Moti AaJ says 
that when the High Court set aside the ex jidrie dec/ee it should 
perhaps have set aside the whole decree and not merely the decree 
as against Sakina Bibi ^ but it did not do so i it set aside ’'only 
against Sakina. He referred us to the case of Bhura Mai v. liar 
Kishan Das {If This case certainly suggests that the Court should 
have set aside the w’hole decree. But this seems to us a pure 
technicality. The High Court in dealing with the appeal of 
Bakina on the lith March 1902]in effect said We set aside 
’jhe decree because we hold*' that Sakina was not served ; the case 
wdll be remanded and tried out on the merits in her presence, 
but the other^ defendants who were present and represented at 

(I) (1902) m, 
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the previous hearing will oofc be allowed to reopen the ca<se.^^ On : 
'the 15th February '1906 the plaintiffs applied against all the 
defendants to make absolute the decree of the 16th November. I904j 
treating that decree as the decree in the suit. The order asked 
for was made^ but only against Sakina. This apj)licatioii would 
bo a step in aid of execution unless tlie argument of tlie respond- 
ents is sound, namely, that there are two separate and dhtinot 
decrees. We have already shown that in a suit like the present 
any decree except one joint decree would be contrary to iaxv. 
In Sham Simdar v. M-uhammad Ihtisham Ali (1) it was held 
that in a suit for foreclosure there could only be one decree. The 
principle of that ruling is, in our opinion, applicable in the pre- 
sent case. We think as far as possible we ought to construe the 
decrees and orders of Courts of justice as having been in accord- 
ftiice ■with and not in opposition to the law. Acting on this 
principle we hold that th.e orders of the 25th August 1900 and 16th 

of the mortgaged property : that the joint effect of the orders of 
' 2lst December, 1901 and 27th November, 1906 was to make 
absolute this decree, and that the application for execution made 
00 21st December, 1905, w’as not barred by limiuition. We have 
also l)een referred to the case of Shaida Husain v. Hiob Husain 
(2). In that case as in the present ca^e a decree obtained against 
geveiail mor aside against one of them on an 

application under section 108 of the Code of Civil Procedure ; the 
case was remande I, and the defendant against whom the decree 
■was set a.side succeeded in redueiog the amount due on foot of the 
mortgage. This Court: marie a xlecree. regulating hoAV the decree ■ 
waa to be executed against the several defendants judgment- 
debtors. It is argued that the Court here recognised that there 
were two separate decrees. The learned Chief Justice after 
stating the facts and referring to the case of Blmra Mai v. Ear 
Kislmn Bas i — *Crhis is an anomalous state of things and 

could not, as it seems to us, have been contemplated by the fram- 
.ers-of theDoded'^, in the present case the decree against Sakina 
is or a larger amount than the deci^ee against the other defepd- 
tapt^but Mr. . has wisely ^waived in- open 

L ^ ^ (2) Weddy Mok% 1902, p, 1S4. 
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Court any claioi to execute the decree against any of the defend- 
ants for any greater siim than the sum decreed against the defend- 
ants other than Sakina. We do not think that there is anything 
inconsistent with our juclgmeiit in the case just referred to* On the 
contrary we think that the Court was clearly of opinion that there 
could only be^ in eifeet, one decree in a suit like the present* 
We allow the appeal and set aside the decree of the lower appellate 
Court and direct that court to restore the execution case and 
proceed according to law^ allowing the decree to be executed 
against all the judgment-debtors for the amount decreed against 
the defendants other than Sakina Bibi just as if the decree 
against the latter had never been set aside* 

Api^eal decreed. 


APPELLATE CIVIL* 


Before Sir George Kmxt Aeiing Chief Jueiioe^ and Mr. Justice Aihmn^ 
GIEKAJ SINGH akb othess (PBAiis’Tirrs) v. MUL CnAND 
(Defendant).* 

Act Bo, XV o/187'7 (Indian limitation Act J, schedule II) articles 61 and SS— 
Limitation^ Suit on bond to reoomr money of vAiieh a third ‘yarty has 
in fact had the benefit — Compromise of suit by heirs of obligor — Suit io 
recover money paid under co^npromise* 

XJ.S, borrowed money on a bond from. U.R. The sole obligor of tbo bond 
was IT. S., but the money was in fact borrowed for the use of, and was paid to, 
one M. From time to time the original bond was renewed, and nltimatoly U. 
il, sued upon the last bond and obtained a decree for a large sum of money 
against the heirs of U. S. The defendants appealed to the High Court, but 
pending the appeal entered into a compromise vrlih the plainbilf on the 2nd 
of January 1900, whereby they agreed to pay to the plainti:S the sum of 
Rs, 51,000 and costs of the High Court, Upon the 5fch of November 1902 the 
heirs of IT. S. paid to the plaintifl: decree-holder in pursuance of this compro- 
mise Rs. 40,000, and on the i7fch of July 1903 they instituted a suit against 
M, to recover the amount so paid and their costs. Meld that on the facts 
IT. B* was not a surety for M. but the principal debtor, although the money 
was borrow»'ed for M/s beneit ; that the payment made on the 5fch of Novem- 
ber 1902 in pursuance of the compromise referred to above was not gratui- 
tous, and that the heirs of U. S*. wexQ 0 .ntitled to recover from M. the sum 
of Rs. 40,000 so paid with interest, but not the costs of the High Court, in 
respect of which the suit was barred. 

•First Appetl Ho. 75 of 1904, from a decree of H. ‘Bayidj, Fsq,, Bubordi* 
mate Judg^ of teerttt, dated the 26th of November 1903. 
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LctHs Y, Camfhell (1) and UamTu'hMl Bingh v. Bisesioar jLall SaJioo (2) 

;; V yeferred/to 

Thjs facts o£ 'this case sufficiently appear from either of the 
judgments. 

The Hon^ble Pandit Swndar Lai and Pandit Iloti Lai NelwUy 
for the appellants. 

Sir Walter Galvin and Babii Jogindro Nath Gliaudliri^ for 
the respondent, 

KrfOX;, Acting C.J. — The present appeal arises out of a suit 
brought by liao Girraj Singh and others to recover a sum of 
Ks. 44^614-4-9 from one Miil Chand, who died after the case was 
decided in the Court below and who is represented in this Court 
by the respondents. The case set up by the plaintiffs is that Mui 
Chand^ who was an old and trusted servant of their father^ Kao 
Umrao Singh, wished to borrow a sum of Es. 2^000 from Seth 
Udai Earn. The latter declined to lend the money to Mul Chand 
except upon a bond executed by Eao Umrao Singh, At the 
rec[uest of Mul Chand, Eao Umrao Singh did execute a bond on 
the 30th November 1870 in favour of Udai Earn, Mul Chand 
undertaking to pay off the bond when due. He did not do so ; but, 
at his request, Eao Umrao Singh executed fresh bonds from time 
to time on the same understanding. The latest of these was a 
bond for Es. 15,000, dated the 1st November 1887, payable in 
two years. No payment having been made on account of the 
bond, the obligee Udai Earn brought a suit on the 30th October 
1895 against Eao Umrao Singh to recover Es. 15,000 principal 
and Es. 22,139-6-6 interest due under the last bond. The suit 
was at first dismissed on a technical ground, but on appeal the 
case was remanded by this Court and resulted in a decree for 
Es. 48,288-15-6 in favour of the creditor. During the pendency 
of this suit, Eao Umrao Singh died and his sons w-ere brought upon 
the record as his legal representatives. They appealed against 
the decree, but whilst the appeal was pending in this Court, they, 
on the advice of their counsel, entered into a compromise with the 
creditor, whereby they bound themselves to pay Es. 61,000 to the 
decree-holder. On this compromise the appeal was withdrawn. 

On the 6th November 1902, they paid a sum of Es. 40,000 
.out? 'Of this’ Es* , 51^000. ' They have now sued To • recoyer . from 
’ ' . Xiy {im} B 0 *B., ^ ( 2 ) (1876) Ii. E*, 2 1 , A., Uh^ \ 
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Mul Chand. this amount with interest, together with a sum of 
Rs. 964-9-3 being costs incurred by them in the High Court. 

The defence to the suit was — 1st, that the olaitn against the 
defendant was baiTed by limitation on the ground that the cause 
of action against the defendant arose, not on the 6th November 
1902, when the plaintiffs paid the Es. 40,000, but on the 31st 
October 1889, the date when the last bond executed by Rao 
Umrao Singh fell due 5 next, that the debt due hy Rao Umrao 
Singh could not have been legally enforced against the plaintiffs 
or their property and that they wrongfully entered into the 
compromise. This amounts to the contention that the paj’-ment 
of Rs. 40,000 by the plaintiSs was a gratuitous payment which 
they cannot recover. The learned Subordinate Judge dismissed 
the suit. He held that (i) Mul Chand w'as the actual borrower 
of the Rs. 2,000 originally lent by Udai Ram in 1870, and that 
Umrao Singh was, so far as Udai Ram was concerned, surety for 
Mul Chand. Similarly, he held in respect of the subsequent bonds 
that in them all Mul Chand was the principal debtor and Umrao 
Singh the surety. The last bond so renewed was that of 1887, 
(ii) the payment made by Rao Girraj Singh and others was partly 
on account of sums due upon the bond executed in 1887 and partly 
on account of costs of the appeal preferred by Udai Ram against 
the order dismissing his suit. But he went on to hold that when 
. Umrao Singh's sons made the payment to Udai Ram, or rather 
to Nand Kishore, the adopted son of Udai Ram, deceased, on 
November the 6th, 1902, they made payment of a debt which 
was barred by time as against the principal debtor, and farther 
that when they entered into the compromise with Nand Kishore 
and allowed a decree to pass against ithem, they did an act 
wrongful to the principal. 

On these two grounds he dismissed the suit, and hence this 
appeal. 

The most important issue which we have to determine in this 
appeal is the relationship in which the principal actors in the 
transaction of 1870 and in the final renewal of that trausiaetiou 
in 1887 stood to each other. Udai Ram was the lender of the 
money in 1870, .the obligee in the renewal of the bond in 1887. 

- Was % borrower of the monejr in. 1879 and the obligor in 1887, : . 
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Mul Chand, and was Umrao Siugh his surety, as the Court below 
has held, or was the borrower iu 1870 and the obligor in 1887 Eao 
Umrao Singh? 

To quote from the words used in the first plea taken in the 
memorandum of appeal, was it the case that between. Udai Earn 
and Mul Chand “ the relationship of lender and borrower did 
not subsist,” and was Udai Earn neither bound nor entitled to 
sue Mul Chand for the recovery of the debt in suit ? 

The original bond in 1870, the subsequent bonds renewing 
the same, including the last bond in 1887, wmre all of them 
bonds executed by Umrao Singh and Umrao Singh only. Mul 
Ohand’s name did not appear on any one of them. They were 
all registered bonds, and if they stood alone there could be but 
one answer to the question stated above and that answer was that 
Umrao Singh was the obligor. The only other evidence pointed 
out to us as bearing upon the point is the depositions of Eao 
Umrao Singh and of Mul Chand. A careful consideration of 
that evidence makes it impossible to hold otherwise than shat the 
money was lent to Eao Umrao Singh and not to Mul Chand. 

At page 7 A we find Umrao Singh deposing as follows ; — 

Mul Chand said to me : — ^‘Ddai Earn does not trust me, I 
reside at a distant place. Please execute a bond. I am liable 
to satisfy the same”’, and again at page 9 A I had trust in 
Mul Chand, but the plaintiff had no trust in hi m , and for this 
reason I got my name entered in the bond.” 

It is equally clear from this evidence that, although Eao 
Umrao Singh borrowed the money, he did so merely to hand it 
over to Mul Chand. It is not shown anywhere that he derived 
any benefit from it, but if Umrao Singh had not signed the bond 
of 1870, Mul Chand would not have obtained an anna of it from 
Udai Earn, and if Eao Umrao Singh had not renewed the bond, 
Udai Earn would have long ago sued Eao Umrao Singh upon the 
original bond. 

The Subordinate Judge relies upon a passage in the deposition 
of Mul Chand (vide page 14 A) where he says : — Eao Umrao 
Singh used to stand surety for me and signed the bonds in this 
way on every occasion also upon the language <;onfcained in the 
plaint («iiaEej>ara3, 4 and 6} ; but he does not seem to have given 
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suffieient weight to 'the consideration that he was dealing with the 
terms of a contract reduced to w^ritingj and he has been somewhat 
lax in admitting evidence which can hardly be brought within 
any of the provisos to section 92 of the Indian Evidence Aetj 
1872^ nor has he made allowance for the fact that much of the 
language was due to Indian politeness. Behind all t!ie honeyed 
speeches was the firm resolve evidenced eventually by the bond, 
and this resolve was •— Udai Ram was not going to lend his 
money to or upon the signature of Mul Chand. The bond, dated 
14th May 1893 {vide page 4 A), also points to this conclusion. 

Still less can there be any doubt from the evidence tliat 
throughout Mul Chand, in 1870 and 1887, intended to pay this 
money and to indemnify Eao Umrao Singh for any moneys he 
might have to pay on this account. This is evident from the 
bond of 14th May 1893 (t^id^ ’page 4 A) and the evidence of Mul 
Chand (see page 17 A adjinem). 

No express contract of indemnity, it is true, appears from the 
evidence,, but, as pointed out in Leake upon Contracts (edition 
1878, page 77), a debt for money paid arises where a person has 
paid money for another under circumstances and upon occasions 
which make it Jusfc and equitable that it should be repaid ; a debt 
or contract for payment may then in general be implied in law 
without any actual agreement to that effect. See per Maule, J,, 
in Lewis v. Gampbell (1). 

The learned advocate for the appellants took his stand upon 
section 69 of the Indian Contract Act, 1872, but the case seems 
to fall rather within the words, or at any rate the spirit, of section 
70 of the Act. The conduct and language used by Mul Chand 
on each occasion when the bonds were renewed, if they mean 
anything at ail, mean that Rao Umrao Singh was not intended 
to pay the money due under the bond gratuitously. The 
circumstances disclose such a situation as was described by their 
Lordships of the Privy Council in Mam Tuhvl Si^^gh v. Biseswar 
Lai 8ah9o{2) where they had to consider s converse case, and 
gay It is not in every case in which a man has benefited 
by the money of another that an obligation to repay that 
money ‘arises^ The question is not to be determined by nice 
(1) (1843) a C. B., ^ (3) (187$) B.B., 2 1* A., ISL ^ , 
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1907 coDsideratioHS of what may he fair or proper according to the 
” highest morality. ’ To support such a suit there must be an obliga- 
Sixoii 1;}^^ expressed or implied to repay. It is well settled that there 
Mfi^Chanb, is no such obligation in the case of a voluntary payment by 
AofB^s debt.'' 

The payment by the plaintiffs in the present case was not a 
voluntary one. It is true that it was arrived at by compromise 
but the compromise arose out of a suit brought to I’ecover the 
money, a suit which was stoutly defended/ a suit in which the 
defence was unsuccessful and which Eao Girraj Singh and his 
party carried into appeal. 

In making the payments which they did on the 5th Novem- 
ber 1902, the plaintiffs lawfully paid Rs, 40,000, not intending 
to do so gratuitously, and Mul Ohand has enjoyed and still 
enjoys the benefit thereof. 

This determination renders it unnecessary to examine the 
other pleas raised in appeal, especially as the 6th plea is not 
pressed. 

The appeal must be decreed, 

Aikmax, J. —This appeal arises out of a suit of a somewhat 
peculiar nature. In the Bulandshahr district there lived one 
Eao Umrao Singh who owned large estates. He had in his 
employ one Mul Chand, an old and trusted servant, who had 
been in his service since the Mutiny. In 1870, Mul Chand 
wished to purchase some property, and for that purpose he applied 
to Udai Earn, a money-lender of the^Meerut district, for a loan. 
As Mul Ohand was not a resident of those parts and had no 
property, Udai Earn refused to lend him the money, but offered 
to let him have the sum he wanted, namely, Es. 2,000, if his 
master, Umrao Singh, stood security for him, 

Mul Chand accordingly applied to Eao Umrao Singh, and the 
latter, at Mul Oliand's request, executed a bond for Rs. 2,000 in 
favour of Udai Ram and his father. This* bond is printed at 
page 12 of appellant's book in F. A. No. 286 of 1897. It bears 
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witli interesti at the rate of Rs. 1-8-0 per cent, per mensem. The 1907 
loan not having been repaidj the bond was renewed on the 25th ' gibbT^ 
October 1876? by the execation of a fresh bond by Rao Umrao Sifgh 
Singh for Es. 3^500; being the principal and interest clue on the MrnCHAXB. 
first bond. In this bond Eao Umrao Singh admitted the money 
to be due by him and agreed to pay it on demand with interest at 
the same rate as that fixed in the first bond. The second bond 
not having been satisfied, Eao Umrao Singh executed on the 
16th of November 1879 a third bond in favour of Udai Earn for 
Es. 4?000 on account of the amount due by him under the bond 
of the 26th of October 1876. He covenanted to pay this anrount 
in two years with interest at the same rate as that specified 
in the previous bonds. This debt not having been paid^ Eao 
Umrao Singh^ on the 1st of November 18S7, executed a fourth 
bond for the sum of Rs. 16?000? which^ as the bond recites, had 
been found due by him on account of the bond, dated the 15th 
of November 1879. He covenanted to pay this amount within 
tw’o years with interest at the rate of 1 per cent, per mensem. All 
these bonds wmre registered, and it will be noticed that in none of 
them is any mention made of Mul Chand. Mui Chand wms 
examined as a witness in the suit which Udai Earn brought to 
recover the amount due under the last mentioned bond. His 
deposition is printed at page 13 of the appellant’s paper book in 
this case. With reference to the bonds he says, at page 17 
{h) t — On none of the occasions when the bonds were renewed, ,, 

did the plaintiff (ic., Udai Ram); consent to my joining tl.e Eao 
Sahib in the execution of the bond.’^ The last bond not having 
been satisfied, Udai Earn, on the 30th of October 1895, i.c,, just 
within the six years period of limitation from the date when the 
money w^as payable, instituted a suit against Rao Umrao Singh 
to recover the amount due under the bond which by this time 
had swelled to upwards of Es. 87,000. On the 23rd of August 
1897 the then Subordinate Judge dismissed Udai Ram’s suit on 
a preliminary point. The plaintiff appealed to this Court, and, 
on the 12tli April 3899, the decree of the Subordinate Judge dis- 
missing the suit was set aside by this Court and thO'Case remand.- . . 

ed under section 662 of the Code of Civil Procedure for decision "//'’/d'. 
on the merits. Before the suit could be disposed of Eao Umrao .. v 
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1907 Singh died ana his sons were brought upon the record as his 

— r legal representatives. On the 2nd of January 1900 the Su or 

dinate Judge passed a decree against them for Es. 37,189-6-6, 
MM.CK 4 N 1 ). together with interest pendente Ute and costs ; m all for 
Ks. 48,288-6-11, with future interest at the rate of 6 per cent, 
per annum. Against this decree the sons appealed to this Court, 
but, acting on the advice of their counsel, they compromised the 
case, undertaking to pay a snm of Es. 51,000 to the plaintiff, and 
the appeal was thereon withdrawn. Out of this amount of 
Es. 51,000, the sons of Umrao Singh paid Es. 40,000 to XJdai 
Earn on the 5th of November 1902. On the 14th of July 1903 
they instituted the suit out of which this appeal arises, to 
recover from Mul Chand the amount they had paid, namely , 
Es. 40,000, together with Es. 954-9-3, being the costs which 
they had ineuried in the High Court. The suit has been dis- 
missed by the Subordinate Judge, and the plaintiffs come here 
: in appeal. 

The costs of the High Court were paid by the plaintiffs on the 
29th of the March 1900, i.e., upwards of three years before the 
institution of the present suit, and the claim for that item is 
clearly time-barred. Although a plea is taken in the memoran- 
dum of appeal in regard to this item, it is not supported. In the 
plaint in the present suit it is alleged that all the bonds mentioned 
above were executed “ by Eao Omrao Singh as surety for the 
satisfaction of the creditor and for the benefit of the defendant. 
It is quite clear, however, from the bonds and from the evidence 
in the case that Umrao Singh was indebted to XJdai Earn as a 
principal and not as a surety, the only resemblance to a surety 
being that he himself did not benefit by the money which Udai 
• Earn lent to him on bis credit, and that the money was handed 
over to Mul Chand. The main defences to the suit were that 
the Alai-m was barred by limitation and that the payment of 
Es. 40,000 by the plaintiffs was iu reality a gratuitous payment 
which they were not obliged to make. The learned Subordinate 
Judge found for the plaintiffs on the issue as to limitation, but he 
held that the act of the plaintiffs in compromising the case was a 
wrongful act. He farther held in regard to th© bond that the 

' transaction., ;.namely, the execution of the bond by Eao Umrao 
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Singt^ was^ so far as Udai Ram was eoHcernedj that of a stirety 
for Mol Ohand ; thafc Mul Chaad was the priooipal debtor ; 
that Udai Eam’s claim as against him was barred^ and that the 
surety, i. Umrao Singh, was therefore absolved from his obli- 
gations to discharge the debt. In my opinion this view of the 
Subordinate Judge cannot be supported. On the bond as it stood 
the obligor, Umrao Singh, had no defence to Udai Ram’s suit, 
as by it he rendered himself liable as a principal for the amount 
secured thereby. It appears to me impossible to hold that Rao 
Umrao Singh was absolved from liability by the failure of Udai 
Ram to institute a suit against Mul Chand. The evidence leaves 
no doubt whatever that the money was borrowed by Ummo 
Singh from Udai Ram for Mul Ohand’s benefit and at his request, 
and that the bonds were renewed from time to time at Mul Chand’s 
request. It is further proved in my opinion that Mul Chand 
undertook to discharge the bonds when they fell due, that is, he 
undertook to indemnify Udai Earn, The evidence discloses both 
an express and implied contract to hold Umrao Singh free from 
liability under the bonds. In his deposition in the suit of Udai 
Ram, Mul Chand said [see page 15 of the appellant’s book 
between letters fffj and fAJ] : — If a decree be passed against 
the Rao Sahib, he will bring a suit against me. ” 

When the bond of the 1st November 1887 was not paid, Mul 
Chand and Udai Ram endeavoured to get Eao Umrao Singh to 
renew the bond again, and as an inducement to get him to do so, 
Mul Chand executed and registered a bond in favour of Eao 
Umrao Singh. This bond is printed at page 4 of the appellants’ 
book and bears date the 14th of May 1893, Its language throws 
an important light on the real nature of the transaction. It 
opens as follows: — ‘ 

^^In 1870 I stood in need of money and could not get it by 
my own exertions, so my master, Eao Umrao Singh, executed on 
my request a bond for Es. 2,000 on the 26th of October 1870, in 
favour of Udai Ram and made it over to me Subsequently I 
renewed the said bond from time to time in the aforesaid manner. 
At last, on the 1st of November 1887, a bond for Es. 15,000 was 
executed on the admission of the said Eao Sahib, and I got it 
^registered on the 10th of November 1887. Now tbe amount due 
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under the said bond, mclndicg interestjis Es. 28,000. As the 
item has largely increased, and with reference to the wording of 
the bond the aforesaid Rao Sahib is liable therefor, though he has 
not been benefited by this bond and he signed it for my sake, it 
is necessary for me to pay this money to the Eao Sahib and I am 
liable to pay the same to him.’’ Accordingly Mul Chand cov- 
enanted to pay to Rao Umrao Singh Rs. 28,000, with interest at 
at 1 per cent, per mensem, and as security for payment hypothe- 
cated some zamindari property belonging to him. Eao Umrao 
Singh, however, absolutely refused to renew his bond in favour of 
Udai Earn and declined to take the bond which Mul Chand had 
executed. 

Mul Chand has died since the institution of this appeal and his 
legal representatives have been brought upon the record. The 
learned counsel in supporting the decree of the Court below has 
argued, first, that the suit is barred by limitation, and next, that 
the plaintiffs are not entitled to recover as the payment of 
Es. 40,000 by them was a gratuitous payment which they were 
under no necessity to make. I may mention here that in the writ- 
ten statement filed by the defendant there was a plea to the effect 
that he had spent about Es. 4,000 out of Ms own pocket in defend- 
ing Udai Ram’s suit, and that he had done this on the express 
agreement of Eao Umrao Singh and with the knowledge and 
permission of the present plaintiffs, that he would be freed from 
liability. No issue as to this was framed in the Court below, and 
no reference to the plea has been made by the respondents’ coun- 
sel, so it is unnecessary to allude to it further. 

On the question of limitation, I have no hesitation in agreeing 
with the Court below. The suit is brought within three years of 
the date when the plaintiffs paid Es. 40,000 in terms of the com- 
promise, and it was upon making that payment that the plaintiffs 
became entitled to recover. The suit is within time whether the 
case be considered to fall under article 61 or article 83 of the 
second schedule of the Limitation Act. 

Coming to the second ground of defence set up on behalf of the 
respondents, I am of opinion that it cannot be sustained. It is 
argued that the payment by the sons was gratuitous, as they had 
a good defence to the suit, and that when the pa^ent^vrfts mad$ 
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' by them, tliexr pious liabilifey as Hindu sons was, no longer enforce- 1907 
able. I cannot assent to this argument. At the time when the 
sons were brought on the record as defendants toUdaiEam’s suit, 
there was a subsisting debt, not tainted by immorality, due from mulChakb, 
their father, and this debt they were bound by Hindu law to dis- 
charge. The suit against the sons cannot be held to have been 
barred. The second proviso to section 22 of the Limitation Act 
provides that when a defendant dies and the suit is continued 
against his legal representative, it shall, as regards him, be deemed 
to have been instituted wdien it was instituted against the deceased 
defendant, I may mention that with regard to this defence we 
sent down an issue to the Court below, to ascertain whether the 
sons of Eao ITmrao Singh inherited from their father any pro- 
perty other than the joint' ancestral property to which^they suc- 
ceeded by survivorship. The Court below found that they inherit- 
ed no such property. Objections were taken to this finding, and 
if it were necessary to dispose of them, I should have little diffi- 
culty in coming to the conclusion, that having regard to the cir- 
curhstances under which the Kuchesar and Muhbud-dinpur proper- 
ties were acquired by Rao Umrao Singh they were not ancestral 
properties to which the sons succeeded by survivorship. The learned 
counsel for the appellants in support of his objection refers to 
what is said by Mayne in paras. 274 and 275 of his Hindu Law 
and Usage, and this in my judgment fully supports his objections. 

However, it is unnecessary to decide this point as, under the cir- 
cumstances stated, the sons were in my opinion bound by Hindu 
law to pay the debt incurred by their father, a debt in no way 
tainted by immorality, out of any property which had belonged to 
their father, to which they succeeded either by survivorship or 
inheritance. 

For the above reasons I am of opinion that the appeal must 
succeed in so far as it relates to the Rs. 40,000. I would therefore 
set aside the decision of the lower Court and decree in favour of 
the plaintiffs for Rs. 40,000, together with Es. 3,280 interest, up 
to date of institutioa of the suit, and thereafter interest to date of 
realisiation at the rate of 6 per cent, per annum. This decree not to 
be against the present respondents personally^ but to be realised 
from*8Ucli property of Mul Ohand m may be~ in their hands and m ' r'i'' , 
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may he liable for tlie decree. To fliis extent I would allow tlie 
appeal. I would direct that the parties pay and receive costs in 
proportion to their failure and success. 

By thb Coxjet. — T he order of the Court is that the decree of 
the Court below 1)6 set aside and that the appeal be allowed to this 
extent^ namely^ that a decree be passed in favour of the plaintiffs 
for Es. 40^000^ together with Es. 3^280 interest^ up to the date of 
the institution of the suit, thereafter interest up to the date of 
realization at the rate of 6 per cent, per annum. This decree will 
not be against the present respondents personally, but will be real- 
ized from such property of Mul Chand as roay be in their hands 
and as may be liable for the decree. Quoad ultra the appeal is 
dismissed. The parties will pay and receive costs in both Courts 
in proportion to their failure and success. 

Decree modified. 


Before Mr, Justice AiTtma-fu 

' AXJOEA KIJHWAB (BEriKUAxi*) BABU aot akothbb (FiiAixsirrs).^ 
Act Mo, XV oflB77 (Indian Limitation ActJ, sections 6 and 14 — Limitation 
••x^Appeal^Lela^ in filing appeal dm to a^^ellant bojiS. fide accenting 
erroneous legal admee. 

Where a client hand fide accepts the advice of counsel as to the proper 
procedure to adopt in the course of litigation, and misled by that advice fails 
to file an appeal within time, he is entitled to the benefit of section 6 of the 
Indian Limitation Act, 1877. Bahuant SingJi v, Gf-umani Bam (1), Brij Mohan 
Las V. Mannu B%bi (2) and Kura Mai v. Bam Math (3) followed. In re Coles 
and Baoenshaw (4) referred to. 

This was a suit to eject the defendant, a parda mshin lady, 
from an agricultural holding, A question of proprietary title was 
raised in and decided by the Court of first instance (an Assistant 
Collector of Allahabad). Acting on the advice of his pleader, 
the appellant's agent filed an appeal against the decision of the 
Assistant Collector in the Court of the Commissioner. On the 
8rd of April 1905 the Commissioner returned the appeal for* 
presentation to the proper Court, holding that the appeal lay to 

* Second Appeal Ko. 617 of 1905, from a decree of W. J. B. BurMtt, Esq., 
District Judge of Allahabad, dated the 12t;h of April 1905, confirming a decree 
of Bai Bahadur Munshi Ganga Sahai, Assistant Collector of Allahabad, dated 
$th of Angnsfc 1904. , 
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• tfie ®istrioli Judge, The appeal was presented on the same clay 
to the District Judge^ but he rejected it as time-barred^ refusing 
to consider what had occurred as sufficient cause for admitting 
the appeal under the provisions of section 5 of the Indian Limi- 
tation Act^ 1877. The defendant thereupon appealed to the High 
Court. 

Babu Zalii Mohan Banerji^ for the appellant* 

Babu Jogindro Nath Chaudhvi^ (for whom Babu Savai 
Chandra Chaudhri), for the respondents, 

J. — The plaintiffs respondents sued to eject the 
appellant^ a parda nishin lady^ from a certain agricultural 
holding. A question of proprietary title was raised and decided 
by the Assistant Collector. Acting on the advice of his pleader 
the appellant's agent filed an appeal against the decision of the 
Assistant Collector in the Court of the Commissioner, On the 
3rd of April 1905^ the Commissioner returned the appeal for 
presentation to the proper Courts holding that the appeal lay to 
the District J iidge. The appeal was presented the same day to 
the District J udge. The District J udge rejected the appeal^ ref us* 
ing to consider what had occurred as sufficient cause for admit- 
ting the appeal under the provisions of section 5 of the Limi- 
tation Act, Against that order the defendant has preferred 
this appeal. The case has been very ably argued before me by 
the learned vakils on both sides^, who have Cited all the authorities 
bearing on the point* No doubt in England erroneous advice on 
the part of a legal adviser has recently been held not to be a 
sufficient ground for admitting an appeal after due date (aeein 
re Coles and Mavenshaw (1)^ but^ as I take it, the law in India 
is not so strict. Section 14 of the Limitation Act provides that 
in computing the period of limitation for any suit, .the time 
during which the plaintiff has been prosecuting with due dili- 
gence another civil proceeding, whether in a Court of first instance 
or in a Court of appeal against a defendant, shall be excluded 
where the proceeding is founded upon the cause of action and has 
been prosecuted in good faith in a Court which from defect for 
Jurisdiction or other cause of a like nature is unable to entertain 
ii , A Beiibb of this. Court has, held that that section applies. 
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to a case where a plaintiff has been prosecuting his suit in a wrong 
Court in consequence of a bond fide mistake of law see Brij 
Mohan Das v. Mannu Bibi (1). It is true that section 14 applies 
only to suits and not to appeals. But it has been held by this 
Court — see Balwant Singh v. Qumani Bam (2) that the 
circumstances contemplated in section 14 might, and ordinarily 
would, constitute a sufficient cause in the sense of section 6, and 
the reason why sectien 14 is limited to Courts of original 
jurisdiction is merely because the earlier section had given a 
larger and more unfettered power in the same behalf to appellate 
Courts. In the case of Kura Mai v. Bam Math (S) it was held 
that when a client bond fide accepts the advice of counsel as to 
the proper proeedixre to adopt in the course of litigation, and 
misled by that advice fails to file an appeal within time, he is en- 
titled to the benefit of section 6 of the Limitation Act. Following 
these rulings I have no hesitation in ruling that in the exercise of 
proper discretion the District Judge ought to have admitted the 
appeal under section 6 of the Limitation Act. I set aside his 
order and remand the case to him under the provisions of section 
662 of the Code of Civil Procedure. I direct him to readmit 
the appeal under its original number in the z'egister and proceed 
to dispose of it on the merits. £ make no order as to the costs of 
this appeal. 

Appeal decreed and cause remanded. 
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defers Sir G-eorge Knois, Acting Chief Justice^ and Mr, Justice Hilton* 
MUZAFFAE ALI KHAN AifD othebs (Plaiktiees) v, PAKBATI Ain> i 

AKOTHBB {DeBEKBAKO^s). ^ 

Muhammadan Hato^SMas^^Stcceessmi — Childless wido%o — Mights of widom 
in joossession in Ueu of dower — Act Mo. IT of 1BS2 f transfer ofFro^ertg 
Act, section 6 (d)'-^MortgagB^AdoeTse possession. 

Under the'ImamiaLaw a widow, if she has no issue alive ai; her hushand^s 
death, does not inherit any of her husband's immovable property. 

A Muhammadan widow in possession of immovable property of her deceased 
husband in lieu of her dower has only a lien on the property to secure pay^ 
ment of the dower debt ; she has no transferable interest in the property* 

• First Appeal No, 222 of 1904, from a decree of Babu Madho Das, Subor** 
^nate Judge of Saharanpur, dated the 14th of July 1904* 

' ’ r n 

^ |l){1837)I. Ii.E„I9Att..348. (2) (1883) I. L. B., 5 AH,' 691. 

; , ■ . . , (Slow !<■ ®'J 88 AU., 414. 
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WtiMfim^i Sd'B&B Yt ShsiMi Muwdd^SosiBitt {1} aad MhtM AH Y* A^bstf 

AU (2) referred to. 

A mortgagee cannot during tlie continuance of tlie mortgage any act 
of bis render bis possession adverse to tbe mortgagor. K7biarajmal v. Dam 
(3) referred to, 

Tbe power to apijoint a guardian ad litem is inberent in every court of 
civil jurisdiction. Where tborofore a Sbia Muhammadan lady had been appoint* 
ed by a civil court guardian acl litem of her infant children, it was held that 
the appointment must be presumed to be valid and that a sale in execution of 
the decree obtained in such a suit was binding on the minora. 

This was a suit for redemptioa of a usafractuary mortgage of 
a village called Lohari executed ou the 28th of January 1846 by 
one Mahdi AH. The plaintiffs were the son and daughter of the 
only surviving daughter of Mahdi AH, and two other persons who 
had purchased from the heirs of Mahdi Ali a moiety of their in- 
terest in the mortgaged property. The defendants were the two 
widows of one Baldeo Sahai, the original mortgage having been 
made in favour of Sita Ram and Sheo Lai, respectively grand- 
father and father of Baldeo Sahai, and at the time of the mort- 
gage constituting with him a joint Hindu family. 

The defendants contended that as to one moiety of the mort- 
gaged property it had been sold to Baldeo Sahai by Ashraf-ul- 
nissa, the first wife. of Mahdi Ali, who was in possession thereof 
in lieu of her dower, by a sale-deed dated the 27th of May 1853, 
whilst as to the other moiety it had been purchased by Sheo Lai 
at sale by auction in execution of decrees against the heirs of 
Mahdi Ali on the 20th of March 1854, and from him had passed 
to Baldeo Sahai. In the alternative the defendants pleaded that, 
if Ashraf-ul-nissa had, according to the Muhammadan law, no 
title which she could have conveyed to Baldeo Sahai, the posses- 
sion of the latter must be regarded as adverse, and had lasted for 
more than 12 years. 

' The defendants replied that if Asbraf-ul-nissa had any title 
at all to convey, it could not possibly extend to more than a 
share according to the Muhammadan law. As to the moiety 
alleged to have been purchased at auction by Sheo I^al they con- 
tended that the village Lohari was not comprised in the property 
which was ^old by auction on the 20th of March 1854, but if it 

(ir(187l)14Moo., LA., 377. (2) (1898) L Ii. K, 20 All., 202. 

^ ' (8) (1904) I. 82 Cate., 296, at p. 812. 
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was, only their grandmother^ interest was legally saleable and 
they were at any rate entitled to redeem the remainder » 

The Court of first instance (Subordinate Judge of Saharanpur) 
dismissed the suit in its entirety. The plaintiffs appealed to the 
High Court. 

Babu Jogindro Nath Ohaudhrif Pandit Moti Lai Nehru 
and Mauiyi Ghulam Mujtaba^ for the appellants. 

Mr, Karamat Husain^ the Hon^ble Pandit Simdar Lal^ 
the Hon^ble Pandit Madan Mohan Malaviya and Dr. Satish 
Chandra Banerji^ for the respondents. 

Knox, Acting O.J., and Dillon, J. — ^This appeal arises out 
of a suit for redemption of a mortgage, dated the 28th of January 
1846. We think it well to begin by explaining the array of 
parties. Plaintiffs Nos. 1 and 2 are purchasers to the extent of a 
moiety of the equity of redemption of manza Lohari from the heirs 
of the original mortgagor. Plaintiffs 3 and 4 are the heirs of the 
Original mortgagor and are interested [in the remaining moiety. 
The defendants are the heirs of Lhe mortgagees. The following 
genealogical tree will explain the relationships of the parties : — 
(1) Asbraf-ul-nissa -= Mahdi Ali = (2) Umda Begam, 

Gliisyawan or Ghisia, 

(alleged by defendants 
to have survived Malidi 


MmAnAn 


Piari. Aslikari alias 
Afzal-ul-nissa. 


Hiisaini. 


Ishtiaq Husain, Zinda Begam, 

plaintiff No. 3. plaintiff No. 4. 

Sita Earn. 

She 0 Lai. 

(1) Parbati = Baldeo Saliai = (2) Sundar 
(Defendant No. 1). (Defendant No. 2). 

The plaintiffs allege that Mahdi Ali was the owner of mauza 
Lohari, frds of which was his ancestral property, and the remain- 
ing Jrd he had inherited from Miisammat Hingia. He mortgaged 
l-rd to Sita Earn and Sheo Lai, who, together with Baldeo Sahai, 
the son of 3heo Lai, constituted a joint Hindu family at the time 
oftlie'mor%agii*' ' 
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The mortgage^ which was a iisnfraetaary one for a sum of 
Es* 4^000jf was for a term of ten years. On the death of 
Malidi Alij who was a SIii«a Blahammaclan^ lus wdfa, Ashraf-iil- 
aissa^ being eliildless^j did not inherit any portion of her lins- 
hand 'Is estate. 

The whole property therefore deTolved upon Umda Begam. a 
second wife^ and her three daughters, and after the death with- 
out issue of Husaini and Piari; two of the said daughters, the 
property came to Ashkari, the third daughter. 

Piaiiitifi's 3 and 4, who are the son and daughter, x*espectively , 
of the said Ashbari, inherited the estate from their mother* The 
plaintiffs 3 and’ 4, having thus become entitled to the equity of 
redemption in the whole property sold a moiety of it to plaintiffs 
1 and 2. The plaintiffs claim redemption of the w^hole of the 
mortgaged property. Mesne profits are also claimed on the ground 
that the mortgage w^as effected before the usury law^s were repealed, 
and mortgagees would, therefore, be only entitled to charge inter- 
est at the rate of 12 per cent, per annum on the mortgage money. 
The case for the defence is that Ashraf-ul-nissa had a daughter 
by Mahdi Ali who survived her father, and so Ashraf-ul-nissa 
was one of her Imsband^s heirs; that Mahdi Ali died in debt in 
1862, and that Ashraf-ul-nissa, who was in possession of 10 bis^va-'^ 
of Lohari in lieu of dower, sold her share by a sale-deed, dated 
the 27th of May 1863, to Baldeo Sahai, the husband of the defend- 
ants, to pay off the said debt, and that as to the remaining 10 
biswas of the village, they were sold by auction on the 20th of 
March 1864, in execution of decrees passed against the heirs of 
Mahdi Ali, and were purchased by Sheo Lai, one of the mortgagees* 
From him they passed to Baldeo Salmi, his son, the husband of 
defendants, who inherited them after his fathers death. 

The defendants contend that if Ashraf-ul-nissa had -no daugh- 
ter who survived her father, aiul therefore had no title I'o convey 
to BaMeo Bahai, she and Baldeo Sahai must be regarded as stran- 
gers, and as Baldeo Sahai had been in possession since the date 
of sale, or at all events since 1863, when we first find jiis "iianie 
'entered in the 'revenue papers, his possession must be regarded ' 
as adverse to th% heirs of the mortgagors, andy as the suit was 
brought in 1904; it, is baried by 'the 12 jears^ >rule of Kmitationt,_ 

' ‘ ' ^ ^ : 87 " ' ^ ^ 
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Bheo Lai, at the time he purchased the 10 biswas from Aslirat-ui- 
At.! ^|csa, and that having, therefore, lost his morfcgagee^'s rights 

Pabbati. therein, his possession after the sale must he regarded as adverse 

to the mortgagors. 

On these grounds the defendants contend that the whole of 
the equitf of redemption became vested in the mortgagees, and 
that there was, therefore, nothing left to redeem. 1 he plaintiffs 
in reply state that if Ashraf-uLnissa had any title to convey, she 
could at the outside only eonvey her interest as an heir of her 
husband. Therefore, even on the assumption that she had a 
daughter who suivived Mahdi Ali, she was not entitled to sell 
what she professed to sell, but only which was her share, and 

her daughter's, which she inherited, their joint shares being 
As to the 10 biswas sold by auction, the plaiutiffs^ position is that 
the village Lohari was not comprised in the property which was 
sold by auction on the 20tih of March 1854, but, assuming that it 
was, only the share of Umda Begam was sold, which would be 

and that therefore the plaintiffs are entitled to the redemp- 
tion of all but If. These were in substance the pleadings in the 
Court below, and it was upon these lines that the case was argued 
at the hearing of the appeal before us. 

It will be seen that upon these pleadings the principal points 
for determination in this appeal are : — 

(1) Had Ashraf-ul-nissa a daughter living when her husband 
Malidi Ali died ? 

(2) If not, what is the effect of the transfer of the 27th of 
May 1853, by her to Baldeo Sahai ? 

(3) As to the renmining 10 biswas, were they actually sold 
and purchased by Sheo Lai or not ? 

As to point (1) the onus is on the defendants. 

[After discussing the evidence the judgment proceeded.] 

Be that as it may, we have, as we have shown above, satisfied 
ourselves that the evidence will not support the finding that 
" . Mahdi All had a daughter by Ashraf-ul-nissa who survived him. 

Upon the admission made at the hearing, a widow under Imamia 
' . L^W| if she' -has no issue alive at her husbamPsideath, does not 
‘ inherit apy- immovable property from her husband. We/find that 
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Syed Ameer Ali in his MiihammadaD Law (2nd edition), VoL II, 1907 

page IIS, lays down as follows Para. 78-— The husband 

takes a share in all kinds of property left 'by his deceased wife^ Ax.i Khaic 

and so does the widow whan she has a child bora of her womb or paebati. 

eliild^s chikL But when she has no child, or w'lien a child was 

born to her, bat died before the decease of her husband, then she 

is entitled to a fourth share in the personal estate only, including 

household effects, trees, buildings, etc. : she takes no interest in 

the landed property. When there are several widows, they take 

the fourth of the personal estate equally. But when the widow ^ 

has cIiiHren, she takes |th of both personal and real property. 

If the children, however, be not of her womb, she is not entitled 
to |th of the real estaief^ 

But it has been contended for the respondents, that it is 
immaterial whether Ashraf-ul-nissa liad a daughter or not; that 
as she was in possession of half of Lohari in lieu of her dower, 
she could in that right convey a good title by the sale-deed of 
the 27th May 1853. This is the position which was definitely 
taken up by the counsel for the respondents at the hearing before 
us, and this is the interpretation which he asks us to put on para. 

7 of the written statement — fV^de paper book, page 10). In 
support of Iiis argament he agaiu referred us to the sale*deed of 
27th May 1853, to be found at page 31E . In the sale-deed Syed 
Inayat Husain, Mukhtiar of Musammat Ashraf-ul-nissa, set 
forth as follows : — 

My client/^ i e. Ashraf-ul-nissa, remained the heir of 
half the estate of the deceased in lieu of the dower debt/^ and 
goes on to say that as her husband died heavily involved and she 
had to satisfy the decrees against his estate, she makes an absolute 
sale of the 10 biswas share, including the mortgaged property as 
well as property which was not mortgaged, owned by her and 
situate in Lohari, to Baideo 8ahai, son of Sheo Lai, for Bs. 76,000* 

Assuming that Musammat Ashraf-uLnissa had a claim' against 
her husband^s estate for unpaid dower and that in this right she 
considered herself^ entitled to deal with 10 biswas ' of mauza Lohari 
and that she transferred whatever right she had under the sale* 
dead to Baideo Sahai, the question^ is~what'i? the legal offcel? of ' 
this tranifer?' ' ^ ^ ’ . . • ^ 
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The appellants at once answer this by referring us to 
Mmsumat Bebee Bach/im v. Sheikh Eamid Hosseim (1), in 
whioh case a Muhammadan widow, whose husband died without 
issue, bad been put in possession of her husband’s estate by the 
Collector’s Court as a co-heir and for her deferred dower, and 
the question arose as to her position. 

Their Lordships of the Privy Council at page 384 lay down 
the law as follows : — “ But the appellant having obtained actual 
and lawful possession of the estates under a claim to hold them 
as heir, and for her dower, their Lordships are of opinion that she 
is entitled to retain that possession until her dower is satisfied, 
and the respondents cannot recover the possession of their shares 
unless that satisfaction has taken place.” “ It is not necessary 
to say, whether this right of the widow in possession is a lien in 
the strict sense of the term, though no doubt the right is so stated 
in the judgment of the High Court in the ease of Ahmed Sossein 
V. Khodeja (2). Whatever the right may be called, it appears to 
be founded on the power of the widow, as a creditor for her dower, 
to hold the property of her husband of which she has lawfully, 
and without force or fraud, obtained possession, until her debt is 
satisfied, with the liability to account to those entitled to the pro- 
perty subject to the claims for the profits received.” 

It w'ill he seen that this is a much stronger case than the one 
before us. The lady was in actual and lawful possession (a status 
to w'hioh Musammat Ashraf-ul-nissa,it is admitted, never attained, 
possession having remained all along with the mortgagees), and 
yet the utmost right assigned to her is that of a creditor to hold 
certain property until her debt is satisfied, with the liability to 
account to those entitled to the property. Such a right could 
never be transferable. It is nothing more than an interest in 
property restricted in its enjoj’ment to tire owner personally, 
and the transfer of any such right is prohibited by section 6, 
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The next aTgumeiit that was addressed -to ns, by' 'tlie:,' 
respondent was directed to showing t}mt,.Baldeo Sahai iiacl aeqtsired:' ' 
a title by adverse possession. : : 

[The discussion of the evidence on tM3':point .is omitted.]' , ■ 

In short *we find that the separation betw’een father and son 
was one merely of convenience^ a.nd, that the' family .remained: to ■: 
all intents and purposes a joint family. 

This finding at which w'e have arrived disposes, of the whole 
argument as to Baldeo SaliaPs having acquired a title by adverse 
possession. When Baldeo Sahai^s name was entered in 1863 as 
owner, he came to the property as no independent stranger^ but 
as a mortgagee. 

This brings us to the question : — Can a mortgagee by any act 
of his own render his possession adverse to the mortgagor during 
the continuance of the mortgage? And our answer is in the 
negative. The ruling in Khiarajmal v. Bairn (1) seems to us 
conclusive on the point. The following are the remarks which 
snpport this view : — 

Their Lordships are satisfied that possession has been that of 
the mortgagees throughout, and the question at issue is exclusively 
one between mortgagor and mo: tgagee. As between them neither 
exclusive possession by the mortgagee for any length of time 
short of the statutory period of 60 years, nor any acquiescence by 
the mortgagor not amounting to a release of the equity of redemp- 
tioBj will be a bar of defence to a suit for redemption, if the . 
parties are otherwise entitled to redeem/^ 

Wa ha%m now only to consider the third principal point in 
this case, as to the remaining 10 biswas — ‘Were they actually 
sold and purchased by Slieo Lai or not ? The case for the ap- 
pellant is that they were not sold, but only the rights of Musam* 
mat Umda therein were sold* Our answer to this question will 
depend' upon the view we take of the documentary' evidence at 
pages 20, 21 and 22 « A. On a perusal of this evidence we agree 
with the lower Court that it proves that the remaining 10 biswas- 
ol Lohari were actually sold and purchased by Sheo Lai at the 
auction sale of the 30th of 'March 1864, and that he has beenin' , 
possession ever ^since. It is argued that such sale, would be ■ 
(I) (1004) I III E., 3^' 290, at p, 812. , ' ' ■ 
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ineffeefciial as.agaiiist the daughters of Musammat Umcla Begairs.^ j: 

because the decrees which had beeo obtained^ and wldcli are to be 
:|piind at page 26“A, were invalid as against them^ they not | 

having been properly represented in those suits j that an Imaniia 
mother cannot^ under any cireuiastances^ be the lawful guardian 
of her minor children, and a passage in BailHe’s Muhatiunadan 
Law, Imamia, page 232, was relied on. It was also urged that 
it is doubtful whether at the time W'hen the dearees w'ere obtained 
a Civil Court in these Provinces had the power of appointing, a 
guardian ad that in any case, even if it is assumed that 

the minors were properly represented in those suits by their mother 
that representation cannot be held to extend to the sale proceed- 
ings, We think that ought to presume that Musammat 
tJmda was appointed by the Court to act in those suits as guar- 
dian of her minor children, and we also think that the power to 
appoint a guardian ad htenfh is inherent in every court of civil 
jurisdiction. The sale proceedings were a continuation of the 
suit which had been brought, and the decrees which had been ob- 
, tained, against Musammat XJmda in her own right and as guar- 
dian of her infant daughters. The property actually sold, namely, 
the iO bisw^as, was not her share alone, but was the joint shares 
of the mother and the minors, in other words, of the judgment- 
debtors; Sheo Lai paid full consideration, and Ms good faith has 
not in any way been impugned. He has been in possession for 
over fifty years* We decide the third point in favour of the res- 
pondents. On the result the plaintiffs^ appeal will be allowed so 
far as the 10 biswas purchased by Baldeo Sahai are concerned ; 
but as to the remaining 10 biswas their appeal will be dismissed. 

Costs will be in proportion to the success and failure of this appeal. 

We accordingly set aside the decree of the Court below so far as 
it dismissed the plaintifls^ claim to be allowed to redeem the 10 
biswas of Loharj which were sold to Baldeo Sahai and remand 
the case to that Court with directions to readmit the suit under 
il® original nnmber in the register and dispose of it on the merit® 

'in, aooordance with _what we have above set out. 

Z,,, ' Appeal decreed and cause remandedi - 
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Sifore Mr* MsHe^ Griffin,/ 

CHHAKNIJ LAI( Dseekdaks) ti. ASHAEFI'LAL akb ANOSHKE 

(PliAIOTIIf®').* ' 

det Wo, Xriri &f 1B7S fZe^al ZraoeiHoners* Act), »ocUon2B---Mea^^^ 
Jtgrcemm^ to allow legal fee$ sei' off agmntimonog: .adtmeid. do 
pleMer ig mcUeitf, , ' ■ ' 

A client advanced certain rooncy to a pleader who subsequently appe?ired 
for the lender in various cases. On suit by the lender to recover his loan 
the pleader set up an agrcoraent entitling him to set ofE against the money 
, /borrowed.,: his fees for professional ' s.ervices. , -that.'- the pleader was ' , 
entitled to a set-off in the shape of reasonable remuneration for services 
actually rendered although there was no such agreement as required by the 
Legal Practitioners* Act, section 28. Maghtmaih Barm . /Singh BH . 

and 'Ra%uud-din v. Karim JSahhsh (2) referred to. 

Ih this case one Jatvahir Lai^ who was a pleader commencmg 
practice at Agra^ borrowed a sum o£ Rs. 1,200 from Chhanmx Lai 
and executed two promissory notes for the amount. Chhannu 
Lai instituted a suit to recover the amount of the promissory 
notes, and at or about the same time Jawahir Lai and his brother 
Asharfi Lai, who was joint with him, instituted a suit against 
Oiihannu Lai for a declaration that the amount due on the pro- 
missory notes had been satisfied out of the remuneration due to " 
them on account of their professional services to Chhannu Lah 
The Court of first instance (Subordinate Judge of Agra) disposed 
of both suits at one and the same trial. It decreed Chhannu 
LaPs suit in part, deducting from the amount of his claim the 
remuneration found to be actually due to Jawahir Lai and Asharfi 
Lai for professional services in cases in which they were engaged 
to appear on belialf of Chhannu Lai. Both sides appealed to 
the District Judge, who, however, dismissed both appeals and 
confix-med the decree of the first Court. The present appeal was 
brought by Chhannu Lai in the suit of Jawahir Lai and Asharfi 

' Gbiwih, J.— One Jawahir, Lai, the respondent, who' was a ; ■ 
pleader eommencing practice at Agra, borrowed a sum of Rs.;t,200-., : 

♦Second Appeal bTo, SSO of 3900, from a decree of '.H. W. Lyle, 

District J'udgo of Agra, dated tbe 12tb of Jone 1906, coBdnoing a 'decree 
of MiinfsM Sbanfcir LaL Subordinate Judge of Agra, dated . tbe ■ 19tli of - .j 

■ May 1905, * . ; , .. ' , - ' ' " > 

■ , {!) (I906)L A K., 28Alh,V64. . ''(2) (ISBOIJ. 
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from ChbaBBti Lal^ the pressBt appellant^ and executed two pro-* 
mis^ory notes for that amount* Chhauuu Lai instituted a suit 
to recover the amount of the promissory Botes^ and at or about 
the same time JaxTahir Lal^ with his brother Asliarii Lal^ who 
is found to be joint with Jawahir Lai, instituted a suit agaimt 
Chhannu Lai for a declaration that the amount due had been 

L account of their 
Both suits were disposed 


CHHAK5V 

Lal 


paid out of the remuneration pa v able to them on 

professional services to Chliaiinii Lab ^ 

of in one and the same trial by the Court of first instance, wnich 
decreed Chhannu LaPs suit in part, deducting from the amount 
of his claim the remuneration found to be actually due to Jawahir 
Lai and his brother Asharfi Lai for professional services in cases 
in which they were engaged to appear on behalf of Chhannu Lai. 
Both parties appealed to the District Judge, who has dismissed 
both appeals and confirmed the decree of the Court of first 
instance. In second appeal it is contended on behalf of the 
appellant, Chhannu Lai, that the respondents, Jawahir Lai and 
Asharfi Lai, rely upon a special agreement 5 that this special 
agreement, not being in writing, was in contravention of the 
provisions of section 28 of the Legal Practitioners’ Act, and that 
therefore their suit, which is based upon that special agreement, 
is not maintainable. Further objection is taken that the suit 
brought by Asharfi Lai and Jawahir Lai is bad for misjoinder 
of parties. As to this objection, it does not appear that Chhannu 
Lai was in any way prejudiced by Asharfi Lai appearing as a 
plaintiff in the suit in which Asharfi Lai was undoubtedly 
interested as a member of a Joint Hindu family. On the ques- 
tion as to the interpretation of section 28 of the Legal Practi- 
tioners’ Act, I am referred by the learned vakils for the parties 
io the vuling in Eaghunath Bar an Binghv. 8ri Earn (1), in 
which it was held ^‘The Legislature intended by this section 
that ail special agreements between a pleader and Ms client 
should be in waiting, signed and filed according to the provisions 
of the section. It intended at the same time to leave the pleader 
his full right to recover from his client his reasonable and proper 
fees for work actually done for the client and also all money 
dulyand properly disbursed on his behalf. If a pleader relies 
. , ' (l) (1800) I. L. B., IZ Aib* m ‘ ' 
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oa aa express or special agreeaieat, he aiust proxe one made ia 
accordance with the provisions of the section*^^ Further on in 
the same judgment the niliog reported in Razi--%d-^din v# 
Karim BakMh (1) is quoted with approval. In the latter 
ruling Mr. Justice Straight Iiolds^ in regard to sections 2Sj 29 
and 30 of the Leg;al Practitioners’^ Act, that what these sections, 
in my opinion, ditl was to make provisions for agreements made 
l)etween pleaders and their clients which relate to the payment 
of remuneration in excess of and apart from the amount allowed 
in the taxation.^^ This being the interpretation put upon the 
provisions of section 28 of the I^egal Practitioners^ Act by a 
Division Bench in this Court in a ruling which has been approved 
by a Full Bench, I am bound to follow it. The alleged agree- 
ment is set out in paragraphs 1 and 2 of the plaint filed by 
Asharfi Lai and Jawahir Lai, and according to this agreement 
the sums due to them as their fees in cases in which vakalah 
namas were filed, were to be set oS against the loan of Jawahir 
Lai. This appears to have been an agreement relating to the 
manner in which payment for future services was to be made, 
and possibly, were the matter res integra^ I would be inclined 
to hold that the agreement is not a valid one, not having 
been made in writing and signed and filed as provided for by 
section 28. I am, however, as said above^ bound to follow the 
interpretation put upon the section in the ruling referred to 
above. It has been found as a fact that the defendants did 
render professional services to Ohhannu Lai, and the amount 
due to them on account of these services has been proved by the 
certificates filed in each case. The fact of their engagement is 
also proved by the production of the mhalatnama^ which pro- 
vided that they were to be remunerated at the legal fees* In 
my opinion the grounds taken by the appellant , must fail, and I 
must therefore dismiss this appeal, the appellant^ to pay respon- 
dents^ costs. 

Appeal tlismissedM 
(1) (1890) L L, B., 12* AIL, 169* 
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Before Sir &mTge Knocs^ Acting Chief Justice^ and Mf».Ju$t%ee JJihhon, 
BFBH SIKaH AKD 0mmB (Beeikbakts) v. PARBATI (PifAXH^uiiEf ).* 

Basements AoiJj section 60 — Land-holder and 
in aladi — Breotion of permanent 


Act Bfo, V of 1882 flndim 

tenant Occupation of huilding site 
'building — Suit for ^ejectment. 

The defendants were found on tlic evidence to be tenants at will of the 
plaintiff of land in the abadi, the land having been allotted to their ancesi^ors 
on condition of their rendering service as patwaris. The defendants had 
ceased to perform the duties of patwaris,, but still occupied the lind, and had 
built houses thereon of a permanent character. Seld on suit by the siamindar 
to eject the defendants, who had denied the zamindar’s title, that the prin* 
ciples laid down in Beni Mam v. Kundan Lai (I) applied, and that there was no 
such coXiduct on the part of the zaniindir as would justify the inference that 
she had contracted that the right of tenancy under which the defendants ori“ 
ginaily obtained possession of the land should be changed into a permanent 
right of occupation j neither could the defendants pray in aid section 60 of 
the Indian Easements Act, 1882. Seld also that the acquisition pending the 
suit by one of the defendants of a share in the village in which the land in 
suit was situate did not give the defendants any title to retain possession of 
the site in the abadl from which the plaintiff was suing to eject them. 

This was a suit for recovery of possession of certain plots of 
land by demolition of a house and removal of the materials. The 
plaintiff came into Court alleging that she was, in consequeoee 
of a partition, proprietor of a separate share in a village called 
Lohari, that the defendants were her tenants; that the ancestor 
of the defendants had been allowed to settle in the village and to 
occupy |)lot No. 3 in the khasra of the settlement of 1862 as a 
dwelling house, and to hold possession of plot No. 99 in the same 
khasra for the purposes of a shop and the tying up of their cattle 
as tenants ; that about 10 or 11 j eais ago the plaintiff appointed 
defendant No. 1 as his karinda and put him in charge of Lohari 
circle, and that in his capacity of karinda the defendant had full 
control over the plaintiff’s share in the inhabited pari; of the 
village as well as in the waste lands; that about 8 or 9 years ago 
the defendants* encroached on plots 71 and 72, which are at the 
back of plot No. 99, by extending their dwelling-house in.that 
direction. The plaintiff did not object to their doing this so long 
as defendant No. 1 was her karinda, but he ceased to be so, and 


^ First Appeal No, 127 of 1905, from a^^decree of Babu Madho Bas, Sub- 
ordinatc;^Judge of Sabaranpnr, dated the 14tli of September 1904. 

■''•V- ' \ {1)-'(1B99) 1. B. E., 21 Alb, 496. 
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the clefendaBts denied her title to the land in question. Hence 

^'::;the.:presentsmt.^^^^ ^ 

'i he defence was that the defendants and their ancestors had 
been in possession for over fifty years, ancl were not ordinary 
tenants at will, that the ancestors of the defendants were patwa- 
ris in this village, and with the consent of the former owners 
and mmindars, who were Muhammadans, and from whom the 
plaintiff was a transferee, they permanently took up their resi- 
dence in the village; that all the plots in dispute have been in 
their possession as patwaris ; that the plaintiff and her prede- 
cessors in title admitted the permanent nature of their possession ; 
that the defendants and their predecessor, relying on this admis- 
sion and with the knowledge and acquiescence of the plaintiff and 
her predecessors, built houses at a cost of Es. 10,000, and that 
they were, therefore, not liable to be ejected. 

The first Court (Subordinate Judge of Saharanpiir) gave the 
plaintiffs a decree for ejectment of the defendants. The defen- 
dants appealed to the High Court. 

Babu Jogindro Math Ohaudliri^ ‘PB,ndit Moti Lai Mehru^ 
Maulvi Ohulam Mujtaha and Yrndit 31 ohan Lai Mehru^ for 
the appellants. 

Mr. Karamat Husain and the Hon^ble Pandit Sundar Lal^ 
for the respondents. 

Khox, Actixg C.J., and Dillox, J.— The suit out of which 
this appeal has arisen was brought by the plaintiff respondent for 
possession of certain plots of land by demolition of a house and 
removal of the materials. The plaintiff came into Court alleging 
that she is, in consequence of a partition, proprietor of a separate 
share in Lchaii, and that the defendants are her tenants ; that the 
ancestor of the defendants had been allowed to settle in the vil- 
lage and to occupy plot No. 3 in the khasra in the settlement of 
1862 as a dwelling house and to hold possession of plot No. 99 in 
the same khasra for the purposes of a shop and the tying up of 
their cattle as tenants; that about 10 or 11 years ago the plaintiff 
appointed defendant No. 1 as her karinda and put him in charge 
ofLohari circle, and that in his capacity of karinda the defendant 
had full eontrol«OYer plaintiff^s share in the in habited part of the 
Tillage as well as in the waste lands ; that about 8 or 9 years ago 
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the defendants encroached oh plots Kos. 71 and wiiich aie at 

of plot No. 99, by extending their dwelling house in that 

BTOH SISOH plaintifi did not object to their doing this, while 

PABBAi'i. ^efen^ant No. 1 was her karinda, but now that he is no longer 
BO and also because the defendants had denied her title to the 
land in question, she brings this suit for ejectment and possession. 
The defence was that the defendants and their ancestors have been 
living in this village for over fifty j’^ears ; that they are not and 
never have been ordinary tenants at will j that the ancestors of the 
defendants were patwaris in this village, and with the consent 
of the former owners and zamindars, who were Muhammadans, 
and from whom the plaintiff is a transferee, they permanently 
took up their residence in the village ; that all the plots in dispute 
have been in their possession in their capacity of patwaris ; that 
the plaintiff and her predecessors admitted the permanent nature 
of their possession j that the defendants and their predecessor 
relying on this admission and with the knowledge and acquies- 
cence of the plaintiff and her predecessors built houses at the cost 
of Rs. 10,000, and that they are not, therefore, liable to be ejected. 
It is of great importance to bear in mind the position that was 
taken up in the Court below, because at the hearing of the appeal 
before us it was argued by the learned advocate for the appellant 
that the defendants were licensees, and that it having been found 
by the Court below that the defendants had erected buildings at 
a cost of four thousand rupees, plaintiff could not, under the pro- 
visions of section 60 of the Easements Act, sue for ejectment. 
It was further argued that the defendant, Budh Singh, was now 
by our judgment in First Appeal No. 222 of 1904 (Supra p. 640) 
himself a co-sharer in the village, and that as such he was as 
much entitled to build on any part of the common land as plaintiff 
herself. It was farther urged that even if we held that defen- 
dants were tenants, plaintiff had no cause of action because 
the defendants had not denied her title as owner. In reply 
it was urged for the plaintiff respondent that the position that 
the defendants were only licensees had been taken for the first 
-time at the hearing of this appeal, and that it was inconsistent 
/ ’(ivith the case that had been set up by the defendatits in the Court 

_ ■ it had been alleged by thorn ' that they had a 
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permanent tenancy or grant in perpetuity j that even if defendants 
had originally got possession of the land as licensees from the 
plaintiff’s predecessors? the plaintiff as transferee from them was 
not, under section 69 of the Easements Act, bound by such 
license, and finally that the evidence relied on by the plaintiff as 
constituting a denial of her title, did expressly and specifically 
challenge her rights as owner of the land in dispute. It will be 
seen from what we have stated above that the principal points for 
determination in this appeal are — (1) What was the status of the 
defendants’ ancestor when he first settled in the village ? (2) If 
the status be only that of an ordinary tenant, does the fact that 
defendant No. 1 recently (after the filing of the suit) became a 
co-sharer entitle him to resist the plaintiff’s claim for possession ? 
(3) Has there been such a denial of the plaintiff’s title as to give 
her a cause of action? 

To deal with these pleas in the above order. The first plea 
is really the important one, and the whole case turns on our 
finding on this plea. The plaintiff has throughout alleged, and 
still alleges, that the defendants are mere tenants, at will The 
account which she gives of their entry into the village is a pro- 
bable one and is to a great extent confirmed by what the defen- 
dants say. They^were invited into the village as patwaris, and 
given a spot on which to live, on condition of their performing 
this duty, i.e. the duty of the patwari of the village. The 
present patwari, Bakhtawar Singh, who has been patwari for 
the last sixteen or seventeen years, would be manifestly in a 
position to know something about their status ! to acc[uire such 
knowledge is part of his work as patwari and lies within the 
range of his ordinary duties. The defendants in cross-examin- 
ation put questions to him and elicited from him that he had 
heard that the grandfather of Budh Singh was the patwari of 
the village. The defendant, Budh Singh, makes some very 
important statements in his evidence which will be found on page 
8 of the appellant’s hook. When asked about his origin he 
replies : — ‘‘ My ancestors have been living in this village for four 
generations. They have been living there not only from the time 
of Baldeo Saliai but also from the time of the Saiyids. I am a 
tenant of Muaammat Parbati, I am a tenant of hers _as regards 
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1907 the houses situate on her land^ and a tenant of Simdar as regards 
houses situate on her land, I do mh render any service as a 
tenaot of Parbati. I am a karinda of Miisammat Parbati I 
was in charge of the managexaent of the niaiiza Lohari for one 
, yearP 

The learned advocate for the appellants tried to explain away 
this evidence by arguing that the w'ord ^^ryot/^ ■which occurs 
therein^ and which has been translated tenant does not neces- 
sarily mean a tenant as understood in the Land Eeyenue and 
Tenancy Acts. The obvious answer to this argument is that the 
word as ordinarily used and ordinarily understood in these Pro- 
vinces does mean an agricultural tenant : it is in our experience 
the word invariably used to connote the relation of tenant to a 
land-holder. No other word was suggested as being the word 
generally used for this purpose. It might be urged that there is 
nothing to show that Budh Singh^s ancestors ever paid money 
rent to the zamindars, but the payment of money rent is not the 
only sign of a tenant. Tenants who render service to the land- 
holder are tenants through the service they thus render (compare 
section 4, clause 8, of Act No. II of 1901). Further, there is the 
statement made by the pleader for the defendants to be found at 
page li of the respondent's book in which he stated “ that at the 
time of construction of the houses sought to be demolished, the 
defendants were not the zamindars, but that they were bis 
(zamindar^s) permanent ryots; that till the time they (defendants) 
purchased the zamindari they remained the ryots of the zamindar 
for the time being ; that they were the ryots of the plaintiffs also, 
and that their status as a ryot was such as has been mentioned 
in the written statement. Considering all this evidence and all 
that has been urged on behalf of the defendants, we find that the 
defendants are tenants at will of the land in dispute. We find 
that the land was allotted to them on the condition of their ren- 
dering service as patwaris, and that though they and their pre- 
decessors in interest have ceased to occupy that office, they still 
are tenants at will. They have set up the position that they are 
permanent tenants, and, as such, not liable to be disturbed. It 
p'iar' as 6ur‘.^xpefienoe goes, and the oontrary-»has not been 
thing to find a person who has .no other 
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holding in the village than a plot in the ahadl a permanent 1907 
tenant. Such a holding implies a grant of some bind, and it was bxtdh Sisan 
for the appellants to have established such a grant. This they 
have failed to do. At the time when the suit was brought, upon 
oiir finding recorded above, the plaintiffs were, unless the defen- 
dants could show aecpiiescence or some similar plea, entitled to 
c-all upon the defendants to quit their holding on the gx'ouud that 
the purposes for which the holdiug was required no longer 
existed. 

The suit out of which this appeal arises was instituted on the 7th 
of Maieh 190t>. Ontiie 3rd of June Biidh Singh, the principal 
defendant, purchased a -certain specified share in Lohari. 

"Was the plaintiff’s position in any way altei-ed by this belated 
purchase on the part of the defendants ? We think not. We find 
that she was still entitled to interfere and obtain restoration of 
the land to its former condition. See the ruling in Doultit 
Earn V. Tara (1). 

'Eut it is urged by the learned advocate for the appellants that 
the plaintiff or her predecessors in interest must by their conduct 

be held to have acquiesced in the erection of these buildings and 

are, therefore, equitably estopped from enforcing their removal. 

It has been very clearly laid down by their Lordships of the 
Pxivy Council in Eeni Ea'tyi v. Kv/ndan LaZ (2) that a lessor is 
not restrained by any rule of equity from bringing a suit to evict 
a tenant, the terms of whose lease have expired, merely by reason 
of that tenant’s having erected permanent structures on the land 
leased, such building having been within the knowledge of the 
lessor and there not having been any interference on his part to 
prevent it. As their Lordships point out In order to raise 
the equitable estoppel wdiich was enforced against the appellants 
by both the appellate Courts below, it -w^as incumbeot upon the 
respondents to show that the conduct of the owner, whether con- 
sisting in abstinence from interfering, or in active kitervention, 
was sufficient to justify the legal inference that they had, by plain 
implication, contracted that the right of tenancy under -which 
the lessees originally obtained possession of the land should be 
changed into a perpetual right of occupation.^* It is true that 

(1) H.-W. P., H. 0. Eep., 1866, 12. (2) (1899) I. L. E., 21 All., 496.; ‘ 
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this was a case in which a tenant held under a lease which had 
expired by the time the suit was brought^ but the principles laid 
down appear to us to apply with equal force to the case before 
us. There is no doubt that the learned advocate for the appel- 
lants has felt all these difficulties which surround his position, 
and that they have led him to adopt the argument that the ap™ 
peliants were not tenants, but licensees holding under a license 
from the predecessors in interest of the respondent. This view 
of the ease was never raised in the Court below. The deposition 
of Budh Singh himself to which we have already referred is 
opposed to such a view, and it is a view which up to the present 
has not found favour in this Court (Cf. Funna ,v. Nazir Husain^ 
Weekly Notes, 1902, p. GO). 

The view which we have taken, i£, that the plaintiff is 
land-holder and the defendants are tenants at will whom she 
seeks to eject on the ground that they are no longer required to, 
and do not, perform the services for which they obtained their 
holding, renders it almost unnecessary to consider the third plea, 
but after considering the evidence we do find that on more than 
one instance the defendants have challenged plaintifif^s title, thus 
giving her a cause of action and a right to call upon the Civil 
Courts to eject the defendants. 

We accordingly dismiss the appeal, but under the special 
circumstances direct that each party bear his own costs through- 
out. This order of ours is without prejudice to the rights, 
whatever they may be, acquired by the appellants under their 
purchase in June 1903, should they hereafter proceed to partition. 

Appeal dismissed. 
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Sefove Sir George Knox, Acting CUef JasUee, anS- Mr. Justice niclmrio, 
SALIG RAM (Dejesdant) v. EEIJ BILAS (PiAiimri').* 

Civil Procedure Code, section 562 — Remand -^Ajpg eat from order of remand 
after deeiHon of ihe suit in aeeordanee therewith, 

S"eld tliat no appenl will lie from an order of remand passed under section 
562 of tlio Code of Civil Procedure if sucli appeal is filed after tlie suit has in 
compliance with the order of remand been decided and no appeal is preferred 
from the decree in the suit. Madhu Sudan Sen v. Kamini Kanta Sen (1) 
followed. JRamesw&r Shiffh t. Sheodin Sh^h (2) distinguished. 

In this case the plaintiff brought a suit for pre-emption, which 
was dismissed on the Sth of June 1903 by the Court of first 
instaoce. The plaintiff appealed^ and on the 10th of September 
1906 the suit was remiiDded. On the 9th of November 1906 the 
first Court on remand decreed the suit. The defendant did not 
appeal against the decree in the suit, but on the 1st of December 
1906, that is to say, after the order of remand had been complied 
with and the suit reheard, appealed against the oivler of remand 
only. On this appeal a preliminary objection was taken to the 
effect that no appeal would lie under the circumstances against 
the order of remand. 

Munshi Gulzari Lai, for the appellant. 

Babu /ogrmdro Nath Ghaiidhri mA Lala Kedav Nath^iov 
the respondent}, 

Xnox, Acting C. J., and Bichaebs, J. — This is an appeal 
from an order of remand. The suit was a suit for pre-emption and 
on the Sth of June 1906 the Court of first instance dismissed the 
suit. The plaintiff appealed, and on the 10th of September 1906 
the suit was remanded. On the 9th of November 1906 the Court 
of first instance on remand decreed the suit. The present appeal 
is not taken against the decree that was made on the 9th of Nov- 
ember 1906. It is an appeal filed against the order of. remand, and 
the appeal was not filed until after the decree of the 9th Novem- 
ber 1906 was actually made. The appeal was filed on the 1st De- 
cember 1906. The appellant appeared on the hearing of the suit 
on remand. A preliminary objection is now raised by Mr. Kedar 
Nath on behalf of the respondent that the present appeal cannot be 
sustained under the circumstances mentioned. He has cited the 

« Firsh Appeal No, 124 of 1906, from an order of 0. I>. Steel, Esq., District 
Jndge of Sliabjahanpur, dated tlie 10th of September 1906*. 

(I) (1905) 9* C. W. N., 895. (2) (1889) 1. L, 13 AH,, 5X0, 


jilii 



ease oiMadhu S'^dmi Sen v* Kamini Kanta Sen (1). In this case 
under circumstances which cannot be clistlngiiished from the case 
before us^ a similar preliminary objection was taken and allowed 
Bbu Bi]da 0 . Court. Mr. Qtiilzari Lai on the other side cites the Full 

Bench Failing oiMaineswar Singh w Sheodin S ingh (2). In that 
case there bad been an order of remand ; the suit had been reheard 
by the Court of first instance who had made a decree. There 
was a second appeal to the lower appellate Courts which confirmed 
the decree of the Court of first instance^ and then there was an 
appeal against the second decree of the lower appellate Coiiii. 
The Oourb there allowed the appellants to question the order of 
remand^ but the appeal in that case was an appeal from a final 
decree and not an ap^jeal from an order of remand. The ease, 
therefore, is quite diflerent from the present and does not apply. 
If we are now to hear this appeal, the decree that was made on the 
9th November 1906 would still remain. Having allowed that 
decree to be made, the proper course was to appeal against that 
, , decree and at the hearing of the appeal to take such e^cceptioii 
to the order of,, remand as the law’' permits, as was done in the 
' Full Bench case to which we just now referred. IVe allow the 
preliminary objeetion, and in consequence we dismiss the appeal 
With costs, 

Appeal dismissed. 


SAiria 'Ram 


Before Mr. Jitsiice Billon ami Mr. JtisiiQS Griffin. 

ALI SEEK KHAN (DbpSxXDais't) v . AHMAB ULLAH KHAN 

AND OTHEES (PLAINTIEES).^ 

Civil Procedure Code, section 566—Beniand — BeUirn to remand to be made ly 
the Court originally seised of the case — Jurisdiction. 

Meld that when issues are remitted for trial under section 566 of the 
Code of Civil Procedure such issues are triable only by the Court which was 
originally seised of the case. The princij^le of Sabri v. Ganesid (1) followed. 

This was a suit for profits brought by the plaintifts res- 
pondentSj who were co-sharerji, against the defendant appellant, 
who was the lambardar, for the years 1809 and 1310 Fasli. They 

•Second Appo>il No. 984 of 1905 from a decree of G. 0, liaiiwarTEsq., 
Additional District Judge of Saliaranpur, dated the 21st of August 1905, 
modifying a decree of Munshi Mahsud Ali Khan, Assistant Collector, 1st Class,’ 
of Muzaffarnagar, dated the 18th of July 1904. 

: ; , (1) (1805) ^G. 'W. N. 895. (2) (1889) 1. L. E., 12^.11., 610. 
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claimed lis. 260 on aecomit of such profits. The suit was tried 
by the iissistant Collector of the Kairana sab-division in the 
district of Miizaffarnagar, who gave the plaintiffs a decree for 
Rs. 135. They appealed to the District Ja.lge^ and ultimately the 
appeal came on for hearing before the Additional Judge of 
Saharaopiir. By an order, dated the 21th of January 1905, 
under section 6GG of the Code of Civil Procedure, he remanded 
the ea‘^e to the-Coiirt which had tried it for findings upon certain 
issues and for the taking of additional evidence. The case then 
apparently found its way (ho v, it dil not appear, but presumably 
under an order passed by the Collector) into the Court of the 
Assistant Collector of the headquarters pargana.^^ At the very 
earliest opportunity the defendant appellant objected to the 
jurisdiction of the Coilrt, but his objection was ovcrrulecL The 
fresh evidence directed to be taken was so taken, and, together 
with the findings thereon, was I’eturned to the Court of the Dis- 
trict J udge of Saharanpur. Those findings were entirely in favour 
of the defendant appellant, who did not renew his objection in the 
lower appellate Court as to the jurisdiction of the Assistant 
Collector. Ihe lower appellate Court after due consideration 
of the evidence and the findings gave the plaintiffs a decree for 
a somewhat larger amount than had been given to them by the 
Assistant Collector in the firot instance and modified the decree 
accordingly. The defeudaut appealed to the High Court, and the 
Only plea that was urged was that the Court of the Assistant 
Colleotor of the headquarters pcargaoa,^^ Miizaffarnagar, had 
no jurisdiction to try the issues which had been remitted by the 
lower appellate Court, and that therefore all subsequent proceed- 
ings were null and void* 

Mr. Karcimat Swain^ for the appcellant. 

Mr. Abdul Majid^ for the respondents. 

Dillok and Gribfijt, JJ. — This appeal arises out of a suit 
for profits which was brought by the plaintiffs respondents, 
who are co-^sharers, against the defendant appellant, who is the 
lambarclar, for the years 1309 and 1310 F. They claimed Es. 260 
on account of such profits. The suit was tried by the Assistant 
Collector of the Kairana suV division in the district of Muzaffar- 
.nagar, who gave the ' plaintiffs a deciee ioi\ Es. 180* They 
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appealed to the District Judge, and ultimately the appeal came 
on for hearing before the Additional Judge of Saharanpur, 
By an order, dated the 24tli of January 1906/under section 566 
of the Code of Civil Procedure, he remanded the case to the 
Court which had tried it for findings upon certain issues and for 
the taking of additional evidence. The case then apparently 
found its way (how, it does not appear) to the Court of the 
Assistant Collector of the ‘^headquarters pargana. We may 
assume that it was by an order passed by the Collector. At the 
yery earliest opportunity the defendant appellant objected to the 
jurisdiction of the Court, but his objection was overruled. The 
fresh evidence directed to be taken was so taken and, together 
with the findings thereon, was returned to the Court of the District 
Judge of Saharanpur. Those findings were entirely in favour of the 
defendant appellant, who did not renew his objection in the lower 
appellate Court as to the jurisdiction of the Assistant Colleolor. 
The lower appellate Court after due consideration of the evidence 
and the findings gave the plaintifis a decree for a somewhat 
larger amount than had been given to them by the Assistant 
Collector in the first instance and modified the decree accordingly. 
The defendant has now appealed to this Court, and the only plea 
that has been urged is that the Court of the Assistant Collector 
of the headquarters pargana, Miizaffarnagar, had no juris- 
diction to try the issues which had been remitted by f! e lower 
appellate Court, and that therefore all subsequent proceedings are 
null and void. 

The learned counsel who appeared on behalf of the appellant 
called our attention to the ruling in the case of Sahri v. Oanebhi 
(1 j. We Lave carefully considered that case, and though it is not 
exactly on all fours with the case before us, we think that its 
principle applies. Furthermore, it seems to us upon consideration 
of section 566 of the Code of Civil Procedure, that it clearly lays 
down that the ibsues remitted for trial under t! at section are 
triable only by the Court which was originally seised of the case. 
It was argued by the learned counsel wiio appeared on behalf of 
the plaintiffs respondents that the defective procedure in this 
^ mm amounted Ip a mere irregularity, 'and as such was covered by 
^ ^ ■ (ij (^801] I L, li, U Alb, SS* 
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the provisions of section 578 of the Cede of Civil Procedure. 
The appellant^s objection is, no doubt, a very technical one, 
but we are of opinion that the defective piocedure amounted to 
something more than a mere irregulaiity. We think that the 
Court which carried out the remand order had no jurisdiction to 
try the issues remitted by the lower appellate Court, and that 
therefore section 578 does not apply to this case. In this view 
we allow the appeal, set aside the order of the Court below and 
we direct that Court to restore the appeal to its original number 
in the register of appeals, and to take it up at the stage at 
which it had arrived when the order of remand was pas^^ed on the 
24ih of January 1905 and to deal with it according to law. The 
costs of this appeal will be the co^ts in the cause. 
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Before Sir George Acting Chief Justice, and Mr, Justice Billen, 

SilEO PRASAD AND AiffOTUBB (Plainxieb s) V , AYA RAM a-sb othees 
(Deebnbakts.)* 

Hindu law^^Beligious endowment--’ Might to a^^oint manager. 
According to Hindu liw, when a religious endowment has been founded, 
the right to appoint a manager or superintendent remains in the founder 
and his descendants, unless there is evidence to show that the founder or his 
descendants have made any inconsistent disposition, Gossamee Sree Gree- 
dharreejee v, Bmnanlolljee Gossamee (1), Sheoratan Kumcari v. Bam Fargash 
(3) and Mussiimat Jai Bansi Kunwar v. Chattar Bhari Sing (3) followed. 

This 'was a suit by which the plaintiiBfs as founders of a 
religious endowment asked for a declaratory decree that certain 
property scheduled iu the plaint was endowed propeity dedicated 
to the Sangat Nanak Shahi; that the defendants had no right of 
tbeir own to that property and that the plaintiffs had authority 
to appoint on their behalf any person they chose as manager of 
the endowed property. The defendants claimed that the property 
in dispute was not endowed property, but was the property of 
one Baba Sadho Earn, whose heirs they w^ere. They denied 
that the plaintiffs had any concern whatever with the property in 
suit or any right to appoint a manager in succession to Sadho 
Earn* 


* First Appeal No. loS of 1004 from a decree of Babu Bipin Behari Mu* 
kerjij Subordinate Judge of Gaw%pore, dated tbe 19-tli of May 1804^ 

fl) atlas') fi. E.. 16 L A., 187 I ( 2 ) (I#')' I. L. E., 18 All., 227 , 

I. E., 17 Oak., 3, (8) (1870) 5 B, L. E,, 181. 





ge of CawBpore) 
found that tbe property in suit- was endowed property^ but dis- 
missed the plaintiffs’ suit upon the ground that they had not shown 
that they had a right to appoint managers of the property. 

The plaintiffs thereupon appealed to the High Court. 

Bubu Jogindro Nath Ghmidhri and Babu Durga Oharan 
Banerjip .for the appellants. 

Babu Parbati Oharan Ghatierji and Munshi Oohul Prasad^ 
for the respondents. 

Kkox, ActiinG C.J., and DilloX; J. — This first appeal arises 
out of a suit bi^ought by the appellants who were plaintiffs in the 
Court below. According to them, they inSambat 1914, corres- 
ponding to the year 1857, made a religious endowment consisting 
of certain buildings situate at Sarsya Ghat in the city of Cawo- 
pore. 

The religious endowment was for the promotion of the JTanak 
Shahi religion. They installed one Baba Gobind Das to carry 
out all ihe necessary rites connected with the endowments, and in 
succession to him they also appointed one Baba Sadho Earn. 
Upon Baba Sadho Eam’s death they appointed as a temporary 
measure Baba Kirpal Das to carry on the duties connected with 
the Sangat until such time as they could make a further appoint- 
ment. 

The first four defendants, who represent themselves as Nanak 
Shahi Fakirs and as disciples of Baba Sadho Earn and also of 
Baba Kirpal Das, aforesaid, denied the plaintiffs’ title to make 
any appointment to the religious endowment. They attempted 
to realize certain bonds belonging to the religious endowunent on 
the groiiiul that these bonds and the properties connected with the 
endowment were the self-acquired property of Baba Sadho Earn. 
The plaintiffs accordingly asked for a declaratory decree to the 
effect that the property scheduled in the plaint was endowed 
property dedicated to the Sangat Kanak Shahi ; that the defend- 
ants had no right of their own to that property, and that the 
plaintiffs had power to appoint q any person they 

liked as manager. The defence was that the property in dispute 
was not the Sangat property, nqr was Baba Sadho Earn a miperin- 
iior was he;4gpitttecl oa behalf , of the plaintiffs* The 
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whole of the property in dispute was the self-acquired property of ido 7 
Baba Sadho Earn, The property had been purchased in his 
name and stood in his name in the khewats and other revenue 
papers. He was not a manager on behalf of^ or subordinate to, 
the pilaiii tiffs. All suits which it had been necessary to bring in 
reqiectof these propertieo had always been brought by Baba 
Sadho Earn in his own right. Baba Sadho Earn died intestate, 
and the answering defendants being bis disciples are entitled to 
succeed him. Baba Kirpal Das, defendant No. 6, filed a separate 
written statement, but it is not necessary to enter at length into 
what was stated therein, except to say that he sets up in himself 
a right as Mahant of the Sangat upon appointment by the plain- 
tiffs. Four issues were framed by the Court below, but only the 
third and the fourth recpiire consideration for the purpose of this 
appeal. They are as follows : — 3rd. Whether the property in 
suit appertaining to the Sangat is dedicated property ; 4thly, if 
so, whether'' the plaintiffs have any title to the property as 
superintendents and also have a right to appoint a successor of 
Baba Sadho Ram. The learned Subordinate Judge decided the 
third issue in the plaintiffs^ favour and gave them a declaration 
to the effect that the properties in question are endowed property 
appertaining to the Sangat at Sarsya Ghat. He dismissed that 
portion of the plaintiffs^ claim in which they seek for a declara- 
tion that they are superintendents of the property and have the 
power to appoint any person they like as a manager. The argu- 
ments addressed to us during the hearing of this appeal referred 
only to this portion of the reliefs claimed. The respondent has 
printed no evidence, and throughout} the hearing of this appeal 
our attention was confined to the evidence printed by the appel- 
lants. The plaintiff went into the witness-box and said without 
any hesitation that the appellant had absolute power to appoint 
whomsoever they liked for the worship of the Granth Saheb. 

He gave the origin of the endowment, deposed that first Baba 
Gobind Das, and, in succession to Baba Gobind Das, Baba gadho 
Ram after an interval was appointed by the appellants as the 
supeiintendent of the endowment. He gave more than one 
instance of direct interference in the affairs of the endowment, 
audit was not Elicited by Cioss* examination that in making tie — ; 
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endorsement the founder had imposed any limitation on tli# 
powers witili regard to the same. His statement was confirmed 
by the evidence of Kirpal Das, who, while^ it is true, stating that 
all who belonged to the sect had power to appoint Maliant*^^ said 
that the plaintiffs had more authority than others because the 
buildings belong to them. They installed Gianth Saheb. To tlie 
same eflfecfe is the deposition of Fateh Singh and Gopal Singh who 
belong to this form of worship. A witness, Bakhtawar Singh, 
claimed to have been present on the day Baba Sadho Earn was 
installed, and he says his installation was the work of Sheo 
Prasad, one of the appellants. The witness Earn Charaii gives a 
very graphic account of the filling up of the vacancy caused by 
the disappearance of Baba Gobind Das. He too says that Baha 
Sadho Earn was appointed by Lala Sheo Prasad, Baba Kisban 
Das confirms him in this .In short, we have very strong and 
voluminous evidence showing that the religious endowmient was 
founded by the appellants and that each of the twb Mahants 
' turn who had prodded over it had been appointed by the 
appellants. Upon this finding the proposition of law enunciated 
j; by their Lordships of the Privy Council in the case of Qossamee 
Svee Gfe^dhaveejeey. RuTnanlolljee Gossamee (1) would apply* 
Their Lordships say : — According to Hindu law, when the 
worship of a Thakiir has been founded, the Shebaitship is held 
to be vested in the heirs of the founder in default of evidence 
" that he deposed of it otherwise or there has been some usage, 
course of dealing or some circumstance to show a different mode 
of devolution. The rule of law laid dowm in that case w’as 
applied by this Court in th e case of Sheorcftan Kunwari v. 

Pargash. (2) It was for the respondents to establish that 
’ the appellants had divested Ibemselves, either at the foundation 
or afterwards, of the powers which naturally belong to them* 

J ;,;This they have not done. In the present case, moreover, as no 
has been shown to be entitled to succeed Baba Sadho Bam, 
j ; the right of management reverts to the heirs of the founder (see 

Kunwar y. Chattar^ JDhari Si'ng (3). 
Baba Sadho Earn that he held theofiSce 
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® Second Appeal No. 916 of 1906 from a decree of K. li. H. Clarke, Estp, 
District Judge of Gorakhpur, dated 7th of June 19r6, conftrming a decree 
of Munslii Achal Bihari, Subordinate Judge of Gorakhpur, dated the 22nd of 
March 1900. ' ■ . ' ■■ \ : , 

(!) (1896) I. Tf, Th, IS Aik, 227. (4) (1902) L L. B., 25 Mad., 678. 

(2) (1903) I. D. E., 27 Mad., 382. (5) (1903) I. L, B., 27 Mad., 300. 

(3) (1901) I. L. E. 25 Mad., 149. ip) (1884) I. L. B., 9 -Bern., 438. 
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of trustee of this religious euclov^rnent, for it will be remembered 
that the case set up by the defenriaufcs is that the endowment ^ is 
religious endowment^ and that all the bnildiogs. /and ■ otli eP' 


not 


proper tj; tlie subject-matter of this appeal^ are tbe self -acquired 
property of Baba Sadho Ram. This neither the Court below 
■ found,:. nor do .we find ^ supported by any evidence; that . has , been 
shown to us. If no trust was created, then the nominatk n 
vests by law in the founder and his heirs,, unless, there has been 
some usage or course of deading lyhicli points to a different 
mode of devolution — see Sheoratem Kiinwari v. Ram Pargash, 
(1). Tbe result is that vee allo^w this appeal and modify the 
decree of tbe Court below so far that we decreethe plaintiffs^ suit 
in full, with costs as against all the respondents save Kirpal Das. 


Sheo 

PslSAD 

V. 

A y A BAii. 


Before Mr* JmsUcc Banerji and Mr, Justice Ailcman, 

JAMNA PEASAD a^td othess (Deebnda^ts) EAM PARTAP ajtb ■ 

OTHEES (PyAIXTIEES).* 

Sindu laio-^MhtaJcsJiara — Johti Hindu family — Ancestral pro^ierty — 
Jro^^erty inlberited from maternal grandfather* 

Meld that a son in a joinb Hindu family does not acquire by birth an in- 
terest jointly with his father in property which the latter inherits from his 
maternal grandfather. Vythinatlia Ayyar v. Toggia Marayana Ayyar (2) dis- 
sented from. Sndarsanam Maistri v. Harsinihulu Maistri (3) discussed. 
Venltayy amma Q-aru v. T oikaiaramanayy amma Bahadur Qaru (4) Karuyigai 
Machiar v. Shan'karanaray anan Chetiy (5) and Qhafiurhhooj, Meghji v, 
Bharamsi Baranji (6) referred to. 

The plaintiffs in this case sued as the sons of one Eajit Panel e 
to have a sale deed exeeuted by their father in favour of the 
defendants set aside upon the ground that the property sold is 
joint ancestral property in which the plaintiffs had a share and 
that their father Rajit Paiide was not competent to sell it. Other 
pleas were taken by the plaintiffs, but they were abandoneil in 
the Court of first instance. The property in question was admit- 
tedly inherited by Rajit Pande from his maternal grandfather, 
Aeharaj Upadhia. The ’ contention of the defendants was that 
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as the property was inherited in this manner by Eajit the plain- 
tifis acquired no interest in it and could not question the aliena- 
tion made by their father. The Court of first instance (Subor- 
dinate Judge of Gorakhpur) decreed the plaintiffs’ claim as to 
five sixths of the property in suit, subject to the payment of 
Es. 197, which it held to be an antecedent debt which had been 
properly discharged out of the consideration for the sale. On 
appeal this decree was affirmed by the District Judge. The 
defendants appealed to the High Court. 

The Hon’ble Pandit Sundar Lai and Munshi Qobind Prasad 
for the appellants, 

Babu Satya Ghandra MuJcerji, for the respondents. 

Baneeji and Aikmax, JJ. — The plaintiffs, who are the five 
sons of one Eajit Pande, brought the suit which has given rise 
to this appeal to have a sale-deed executed by Eajit Pande in 
favour of the appellants set aside, on the ground that the property 
sold is joint ancestral property in which the plaintiffs have a 
share and that their father Eajit Pande was not competent to 
sell it. They also alleged other grounds in their plaint, such as 
insanity and want of consideration, but these were abandoned at 
the hearinof in the Court of first instance. It is admitted that 

■ . o 

the property ia question was ialierited by Eajit Pajade fiom his 
maternal grandfather Acharaj Upadhya. The widow of Acharaj 
inherited the property from her husband and after her Eajit 
Pande inherited it* It was contended on behalf of the defend- 
ants appellants that as the property was inherited by Eajit from 
his maternal grandfather, the plaintiffs acquired no interest in it 
and that they are not entitled to question the sale made by their 
father. The Court of first' instance decreed the claim in respect 
of five sixths of the property, subject to the payment of a sum of 
Es. 197, which it held to be an antecedent debt which had been 
properly discharged out of the consideration for the sale. This 
decree of the Court of first instance has been confirmed by the 
lower appellate Court. 

The Courts below have relied on the ruling of the Madras 
High Court in Vythinatha Ayyar v. Yeggia Narayana Ayym 
(1), which Js based upon the ruling of their lordships of the Privy 
(1)- (1903) I. li, 27 Mad*, 800, at; page 31^, 
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CouBcil ia Venlcayya'^nma Qarib v. Venkataramanayyamma 
Bahadur Garu (1). The ruling relied upon no. doiibfe supports 
the view adopted by the Courts below, but with refer'ence to it 
Mr. Mayne in the 7th edition of his work on Hindu Law (page 
768) observes as follows: — ‘^How far the latter decision is justified 
by it (the decision of the Privy Council) is a question which may 
hereafter admit of considerable diseussion.^^ The question to be 
determined in this case is whether property inherited from the 
maternal grandfather is ancestral property within the meaning of 
the Mitakshara in which a son by his birth acquires an interest 
jointly with his father. As pointed out by Mr. Mayne in para- 
graph 275, the term ancestral property in its technical sense is 
property which a man inherits from a direct male ancestor not 
exceeding three degrees higher than himself ^ ^ ^ ^ ^ and is at 
once held by himself in co-parcenary with his own issue, In 
the same paragraph he states that property which a man inherits 
from a female or through a female, as for instance a daughter’s 
son, or which h© has taken from an ancestor more remote than three 
degrees, or which he has taken as heir to a priest or fellow-student 
would not be ancestral property. This view is supported by 
the authorities to which he refers. It is true that in Colebrook’s 
translation of the Mitakshara, Chapter I, section 1, sub-section 
27, it is stated that is a settled point that property in the 
paternal or ancestral estate is by birth, but, as pointed out in 
Mr. J. 0. Ghose^s Hindu Law, 2nd edition, p. 375, the word 
“ancestral’’ in this placUum is a mistranslation, the correct 
translation being, “ property in the paternal or grand-paternal 
estate is by birfch, ” as the word in the original text is 
pitamaha^ that is, paternal grandfather. It is clear therefore 
that under the Mitakshara the only property in which a son 
acquires an interest by birth jointly with his father is property 
which has come to the father from his own father and not from 
an ancestor in the maternal line. This is farther manifest from 
the Mitakshara, Chapter I, section 5, sub-section I 'bf which 
shows that the section deals with the division of, the grandfather’s 
effects^ by the grandson. ” In section 5 it is stated that “ in 
such property ^which was acquired by the paternal grandfather 
(1) (1902) 1, L. E., 25 Mua., 678 , 
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Has this role been varied or departed from by their Lordships 
of the Privy Council in the ruling to v/hich we have already 
referied ? As we read the judgment a diSerent rule has not been 
laid down. The question before their lordships was whether in 
respect of property which had devolved from their maternal 
grandfather on two brothers who formed members of a joint 
family the rule of survivorship applied and the property passed 
on the death of one of the br’Others to the surviving brother. 
Their Lordships held that, the surviving brother wmiild take the 
property to the exclusion of the widow of the deceased brother. 
That was the only question wliioli their Lordships had to consider 
and which they determined. The question before us, namely, 
wdiether the son of a person who inheiifced property from his 
maternal grandfather acquires birth an interest in such property 
equally with liis father, did not arise. in that case and -was not 
lecided. Their Lordships no doubt say that in the grandfather’s 
sands it was separately acquired property. In the hands of the 
>ranckons it “was ancestral pioperty -which had devolved on them 
inder the ordinary law of inheritance (page 686).^^ We do not 
hint, liow^ever, that the words ancestral property were used 
n the limited sense in which they are used in the Mitakshara, 
tamely, property in wdiich the sons acepire by birth a joint in- 
erest with their father. Having regard to the arguments 
ddressed to their Lordships by Mr. Mayne, which met with their 
pproyal, and the instances of joint ownership referred to in the 





persons who were members of a joint family the rule of survivor- 
ship applied^ and the question what constituted ancestral property 
'in the technical sense of the Mitakshara was; not . diseussed/br, 
decided. It is a AYell known rule of the Mitaksbara law" that 
pi'operty may be joint property without having been ancestral. 
In the case of such joint property it has never been held that a 
son would by birth alone acquire an interest in the property. 
This appears to have been the view adopted by the Bombay 
High Court in ChaUurbhooj Meghji v. Dharamsi Naranji (1)^ 
and t;’at seems to be the opinion of Mr. Mayne also (see paragraph 
277). Having regard to the whole context of the rules laid 
downi by the Mitakshara it is clear that it is only in the case of 
property which was derived from a paternal ancestor that such 
property becomes the joint property of the father and his son and 
we should have considerable hesitation in agreeing with the 
opinion expressed by Bhashyam Iyengar, J., in Siidarsanam 
Mci'lstri v. NarsimUuVvb Maiatri (2 j il he thereby intended to 
hold the contrary. For the above reasons "we are unable to hold 
that a son by birth acquires an interest jointly with his father in 
propel ty wFieh the latter inherited from his maternal grandfather 
and we cannot agree with the ruling of the Madras High Court in 
Vythinatha Ayyar v. Yeggia JYarnyan Ayyar (3). The present 
suit was therefore not maintainable on the ground on which it 
was decreed by the Courts below. As we ‘have said above, the 
other grounds taken in the plaint were abandoned in the Court of 
first instance. 

The result is that we allo\Y the appeal, and, setting aside the 
decrees- of the Court below", dismiss the suit wdth costs in all 
Courts. 

Appeal allowed. 

(1) (1884) L L. B., 0 Bom., 483. (2) (1902) I. L. R, 25 Mad., 149, 

ul page 156. 

(3) (1903^ 1. L. R., 27 Mad., 382. 
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Before Sir George Knox, Acting Chief JusHec, Mr. Justice Bauer ji and 
Mr, Justice Bichards. ' ' 

SADHO LAL (DEPBiJBAKT) V. MUELIDHAB (PlAIHtie3?).=^ 

Act Ko. VIII of 1890 (Guardians and Wards Act)y section 52 — Act 
Ko. IX of 1875 (Indian Majority Act), section Guardian and minors 
Bjfcot of appointment of guardian ’-Civil Frocedure Code, section 440. 

Where a guardian has once been appointed under the provisions of Act 
No. VIII of 1890, the attainment; of majority by the ward is postponed until 
he reaches the age of twenty-one yens notwithstanding that the gua dian 
appointed by the Court may be discharged before that time arrives, Gordhan^ 
das Jadoroji v. Rarimluhhdas Bhaidas (1) followed, Fatesri Fartap Xarain 
Singh v. Champa Lai, (2) distinguished, 

, The facts oufe of which this appeal arose are as follows : — 

On the 6th of January 1904 the District Judge of Agra, acting 
under the provisions of Act No. VIII of 1890, appointed one 
j Sadho Lai guardian of the person and property of one Murlidhar, 
who was then a minor of about fifteen years of age. Sadho Lai 
continued to act as guardian until the 11th of January 1906, 
when he applied to be permitted to resign his office as guardian. 
Upon this application the District Judge passed an order to the 
following efiect : — He is discharged under section 40 of Act 
No. VIII of 1890, and has handed over Es. 19-9-9, which 
Murlidhar^s pleader accepts under protest, stating that he does not 
admit the correctness of the accounts. The discharge will not 
absolve Sadho Lai from liability for any fraud that may sub- 
sequently be discovered. After the passing of this order Mur- 
lidhar, who was then- between the ages of eighteen and twenty- 
one, filed in person a suit against his late guardian claiming 
certain money, which he alleged to be still in the hands of the 
defendant. The Court of first instance overruled the plea 
taken by the defendant that the plaintiff was still a minor, but 
dismissed the suit on other grounds. The plaintiff appealed, 
and the lower appellate Court reversed the decree of the first s 
Court: and" remanded the suit under the provisions of section 662 
of the Code of Civil Procedure. JFrom this order the defendant 
appealed to the High Court. 

Ficstr Apfffel ^ 0 , 105 ol 1906 > from Vaa order of Babu Shiva JPrasaiii 
Shhordinate Judgi/of, Agra, dated the 7tS^ of September 19267 

! , , i ; m. (Z) WeoWy Notes, 1891, p. 118. ' ' 
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Lala Kedar NatJi^ for appellant, contended that the effect 
of the appointment of a guardian was to postpone the attainment 
of majority by the ward to the age of twenty-one, and it made 
no difference that the gnardian had been discharged. He referred 
to section 3 of Act No. IX of 1875 and section 52 of Act 
No. VIII of 1890. It w^as submitted that the ruling in Patesri 
Partap Narain Singh v. Ohampa Lai (1), upon which ihe 
Courts below had relied, was in conflict with the later ruling in 
Ehwahish Ali v. Sarju Prasad (2) and had been wrongly 
decided. In the latter case the earlier ruling had apparently not 
been brought to the notice of the Court. Reliance was also placed 
on Gordhandas Jadowji v, Harivalubhdas Bhaidas (3) and 
Rudra Prohash Misser v, Bhola Nath Muhherjee (A). 

Dr. Satish Ghandra Banerji^ for the respondent, contended 
that the case of Patesri Partap Narain SinghY. Ghampa iaj had 
been rightly decided. The words has been or shall be ^^in section 
3 of Act No. IX of 1875 imply that the guardian is in existence ; 
otherwise the Legislature might have said a guardian was at 
some time appointed. The perfect tense was deliberately used 
to imply continuity. If no guardian were appointed, the minor 
would attain majority at eighteen and be competent to maintain 
a suit. This right should not be restricted where the appointment 
of a guai’dian is more nominal than real, and by the time the 
minor completes his eighteenth year the guardian ceases to exist. 
The Statute should be strictly construed. Maxwell on the Inter- 
pretation of Statutes, 8rd edition, pp. 122, 427. 

Knox, Acting 0.3 and Banebji and Richabds, JJ.— The 
parties to this appeal are respectively Murlidhar, who was plain- 
tiff in the Coui^ below, and Saclhd'Lal, the present appellant, 
who was defendant. On the 6th of January 1904 the District 
Judge of Agra, acting under the provisions of Act No. VIII of 
1890, appointed Sadho Lai guardian of the person and property 
of Murlidhar, who was then a minor of about 16 y^p»rs of age. 
Sadho Lai continued to act as guardian up to the 11th of January 
1906. He then applied to resign his oflS^ce as guardian. The 
District Judge passed an order which was the subject^^f argument 
in the Court below, and which in the present appeal the appellant 

(1) Weekly. Notes, 1891, p. 1X8. f (3) (1896) 1. L. B., 31 Bom., 281. 

(2) (1881) I. L. 3 AU., ^98, (4) (1886) I, L* K 
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claimed to be an order of absolute discharge. As we are able 
to decide this appeal upon the other pleas taken in the meinoran- 


diini of appeal^ we do not intend to do -more tbaii point oqu that 
all that the learned Judge of Agra in his order says is as follows : — 
He is discliarged under section 40 of Act No. VIII of 
has handed over Es. 19*9-9, which Murlidhar’s pi 
under protest, stating that he does not admit tli 
the accounts. The discharge will not absolve 8a 
liability for any fraud, that may be suksequently d 
The learned Judge does not, as he might have done, dec! 
to be discharged from liability. After this order passed by 
learned Judge, Murlidbar in person Sled a suit in Gourt, in w^hich 
he lays claim to certain money as being in the hands of Sadho Lai. 
.;.The defence to the suit was that Murlidhar w^as still a minor and 
bein^ a minor could not sue without a nest friend. At the time 
when he' instituted the suit Murlidhar had attained 18 yeai’s of 
age, but was admittedly below’* the age of 21. The Court of first 
imtance overruled the plea of minority, but dismissed the suit on 
other ground s. The lower appellate Court agreed wi^h the Court of 
first instance on the question of minority, but held that the suit was 
not barred by Act No. VIII of 1890, as held by the first Court. It 
accordingly remanded the case to the Court of first instance under 
the provisions of section 562 of the Code of Civil Procedure for 
disposal on the merits. In appeal before ns it w^as contended that, 
the respondent not having attained the ago of 21 when he brought 
the suit was not competent to maintain it, and under the provi- 
sions of section 444 of the Code of Civil Procedure the order of the 
lower Court ought to be discharged. Eeliance was placed on the 
provisions of section 3 of Act No. IX of 1875 as amended by 
section 52 of Act No. VIII of 1890. The language of that section 
" is plain and free from all ambiguity, and it would not really have 
. been necessary to have this appeal decided by a Pull Bench of 
; this Court, but for the ruling in the case of Patesri Partap Narain 
^^Smgh^i Champa LaliX), The learned Judges who decided that 
, ' ; ease held that the mere fact of the appointment of a guardian would 
;^U|ipi>^pqmte_t0^|K)stpojaethe.a^ majority by a minor till 

I 21^ . That:eaee was, however, sn o'ase instituted 
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on 3 of Act No. TX of 1876 had been kmended. The 
makes it very clear that the Legislature does intend 
guardian has been appointed, even if that guardian 
resigns or for any other reason ceases to act as guar- 
‘attainment of majority by a minor is postponed until 
he hi^tlo&pl^ted his age of 21 years. The same view was taken 
fay jE^^l^inbay High Court in the case of Qordhandas Jadowji 
V. EUvivaliibKdas Bhaidas ( 1 ). As the suit was instituted before 
' the jdaintiff had attained the age of 21, the institution of the suit 
by the ininor before he attained majority was a violation of the 
provisions of section 440 of the Code of Civil Procedure. In 
gyliO# of the order that we are about to make we think it well to 
draw attention to the provisions of section 36 of Act No. VIII of 
1890. The appeal is decreed ; the orders of both the Courts below 
are set aside, and the case is sent back to the Court of first instance 
with directions to return the plaint to be represented, if thought 
desirable, by a next friend, after that next friend has obtained 
the necessary sanction from Court. We make no order as to 
costs. 

Appeal decreed. 
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Before Sir Cfeorge Knox, Acting Chief Justice, and Mr, Justice Kichards* 
RAMCHANDKA. DAS (Defendant) JOTI PRASAD 

AND OTHEES (PLAINTIFFS) » 

Civil Frooedure Code, section M4i-~Gruardian ad litem— Dwify of Court as 
regards apgointmcnt of a guardian ad litem. 

Where the defendant or respondent to a snit or appeal is a minor it is 
the duty of the Court not only to appoint a guardian, but to satisfy itself that 
the proposed guardian is a fit and proper person to represent the minor, to 
put in a proper defence and generally to act in the interests of the minor. 
The duty of the Courtis not a mere matter of form. Mmsammai JBiU Walian 
V, Banke Behari Fershad Singh (1) distinguished. 

The facts of this case are as follows : — 

The plaintiffs instituted a suit asking for a declaration as to 
an alleged right of way over the defendant’s land. The Court of 
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♦ first Appeal Ho. 133 of 1906,from an order of L.M^-'Stnhbs, Isq,, 
triot Judge of Saharanpur, dated the 17th of July 1906. ‘ ^ 


’(1) (W00) I. Xi. B., Bom., 281. 
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first instance dismissed the suit. After the suit had been dis- 
missed the defendant died. The plaintiffs thereupon filed an 
appeal, putting the name of Musammat Pa^dtra Mati as guardian 
of Mahant Ptam Chandar Das, alias Paras Earn, the successor in 
title of the deceased defendant. On the I8th of February 1906 
the plaintiffs applied that the Musammat, who was the step- 
mother of the minor, might be appointed his guardian ad litem 
and on the I7th of February 1906 an order that notice should go 
to show cause against such appointment was made. It appears 
that these notices w^ere never issued, and fresh notices were 
ordered to issue for the 17th of July following, which was also 
fixed as the date of trial. On that day Musammat Payitra Mati 
did not appear at the commencement of the hearing; but appeared 
before the judgment was concluded and informed the Court that 
she was a parda-mshin lady and was not a fit and proper person 
to be appointed a gue^rdmii ad litem for the minor. She named 
one Har Harain as a fit and proper person^ and one who would be 
able to look after the interests of the minor. Upon this appli- 
cation the Court made an order in the following wwds ; — have 
heard the argument in this appeal and cannot accept this appli- 
cation at this late hour. Eefused.^^ 

Against this order the defendant appealed to the High Court. 

Dr. Batish Chandra Banerji (for whom Lala Kedar Nath)^ 
for the appellant; 

Babu J ogindro Nath Chaudhri and Mr. M. A. Agarwala, 
for the respondents. 

Eichabds^ J. — This w''as a suit brought by the plaintiff for a 
declaration as to an alleged right of way over the defendant’s 
land. The Court of first instance dismissed the suit. After the 
suit had been dismissed the defendant died. The plaintiffs there- 
upon filed an appeal, putting the name of Musammat Pavitra Mati 
as guardian of Mahant Earn Chandar Das, alias Paras Earn, the 
8UCce?sor in title of the deceased defendant. Cn the 13th of 
February 1906 the plaintiffs applied that the Musammat, who 
was the step-mother of the minor, might be appointed his guar- 
dian ud litem^ and on the 17th of February 1900 an order that 
should go to. show cause ageinst such appoiiitiii^ul 
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notices were never issued^ and fresh;notices were ordered to issue 
for the 17th of July following, which was also fixed as the date 
of trial. From the order sheeb of the l7th of July a recital 
appears that the Musammat had not appeared and also an order 
that the appeal should be heard ex parte. On the same day the 
Musammat had appeared before the judgment was concluded, in- 
formed the Court that she was a parda-nishin lady and was not 
a fit and proper person to be appointed a guardian ad litem for 
the minor. She named Har ISlarain as a fit and proper person, 
and one who would be able to look after the • interests of the 
minor. The only order that appears after this protest of the Mu- 
ganamat is in the following words ; — I have heard the argument 
in this appeal and cannot accept this application at this late hour. 
Refused.’^ It seems to me that the, proceedings had been quite 
irregular frbm tbe very institution of the appeal. The appeal 
ou 2 :ht never to have been admitted ' until afcer the Court had 
appointed a proper person to be the guardian of the minor. Up 
to the present moment there has been no order appointing a guar- 
dian to the minor. It is the duty of the Court not only to ap- 
point a guardian but to satisfy itself that the proposed guardian 
is a fit and proper prson to represent the minor, to put in a pro- 
per defenoe and generally to act in the interests of the minor. 
The duty of the Court is not a mere matter of form. In the 
present ease the learned Judge fixed a date for the trial of the ease 
for the same day as the day fixed for the appointment of a guar- 
dian. It may well be asked how the guardian could be expected 
to be prepared to look after the interests of the minor, to instraet 
pleaders to act and to get witnesses on the very day on which the 
appointment Was made. I cannot help feeling astonished that 
the learned Judge should have proceeded to make an ex parte 
decree against a minor on the day which he had fixed for the ap- 
pointment of the guardian. I am still more astonished tliat he 
should have made the order that he did make, after the appear- 
ance of the Musammat bringing under his notice that she could 
not and would not act as a guardian of the minor. I would desire 
to draw the particular attention of the learned Judge to the provi- 
sions of section 444 of the Code of Civil Procedure, and also to 
remind him that it ig the duty of the Courts of Justice to protept 
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in every possible way the interests of minors. I would allow 
the apiDeal with costs. 

KeoXj Aotihg C. J. — I agree with my learned brother that 
we have no alternative but to set aside the order appealed from^ 
and I must admit that I am very much surprised at the undue 
haste and disregard of the law which has characterized the pro™ 
ceedings of the lower appellate Court. There was a time when 
the Courts were very remiss in following the provisions laid down 
in Chapter XXXI of the Code of Civil Procedure of 1882 and 
the corresponding Chapters in the former Codes, but I hoped that 
by this time Courts have fully recognized that the appointment 
of a guardian ad litem is not a matter in the hand of the opposite 
party, but that it is the duty of the J udge when it is brought to his 
notice that a defendant or respondentis a minor, himself to decide 
who is the proper person to be appointed as a guardian ad Ktem^ 
If any inference can be drawn from the appeal before the Court 
of the District Judge of Saharanpur it would appear that that 
Court has relapsed into the old careless way. I notice that in 
the memorandum of appeal the appellant inserts as a matter of 
course and without any reference to the Court the person who is 
to be appointed as guardian ad litem. I notice that the Munsa- 
rim, who is a Munsarim of long standing, has passed the memo- 
randum of appeal as not open to any objection on this score. I 
also notice that, as my learned brother has pointed out, the learned 
Judge appears to have considered that the guardian ad litem could 
immediately on his appointment properly defend the interests of 
the minor. The appeal should never have been admitted on the 
register of appeals until the Judge had determined who was the 
proper person to be appointed as a guardian. In this case the 
result has been very disastrous. A minor whose interests are 
especially under the care of the Judge has had an ex parte decree 
passed against him without any person appointed as a guardian 
and in the face of a careful remonstrance addressed to the Judge 
by the person whom the appellants have proposed as a guardian 
ad litem to the effect that she was a parda-^nishiTi lady not in 
a position to properly guard the interests of the minor and that 
there was a person who was fitted and who was a proper person 
Aotb-;l^^appoiu^ed^.' On behalf of the respondents it is airgued, 
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that the ease of Mussammat Eibi Walian v. Banhe BehariPer’^ 
shad Si'^gh (1) was an authority to the effect that the absence of a 
formal order appointing a gaardian was a mere irregularity which 
under section 678 would not be a ground for reversing the 
judgment. But that was a suit brought to set aside a decree in 
which their Lordships of the Privy Oounoil were satisfied that 
in the suit in which the decree had been obtained the minor^s 
interests had been effectively represented by their mother, who 
appeared throughout the proceedings as their guardian ad 
In the present case the minor’s interests had been entirely 
disregarded. 

By the CoiJBT. — We decree the appeal, set aside the order 
under appeal and return the ease to the lower appellate Court 
with instructions to readmit it on the file of pending appeals 
and to dispose of it according to law in the presence of the 
guardian ad litem who has since been appointed by this Court. 
The respondents will pay the costs of the appellant in this 
Court. 

Appeal decreed. 
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Before Mr, Jtiatioe G-riffin, 

BAaEOKAlSTDAN’ PBASAD (PBAiNrirr). tJ. AMBIICA BimE Akd 
OTHEBS (Defendants) * 

Aci jYo, if of 1882 {Transfer of Bropert.y Aoi), section ^l^Mortgage--^ 
BedemjpUon — Who mag redeem -^Perpetual lessee. 

In a suit for redemption of a moi’tgage the plaintiff was a perpetual 
lessee of the mortgaged premises from the mortgagor, holding under a lease 
granted upon payment of a premium of Rs. 800, with a yearly rental of 
Es. 40 odd. By the terms of the lease the lessee was not liable to be ejected, 
even for non-payment of rent, while, if the title of the lessors proved 
defective, the lessee was entitled to a refund- of the premium. 

JEEeld that the lessee was under the above circumstances entitled to 
redeem, 

Baga MataiMl Afpu V, Kommel Amma (2), Badha Bersliad Misser v. 
Monohur Das (3), Jugul Kissore Lai Sing Deo v. Kartio Chunder 


1907 
Julg 16, 


* Second Appeal N”o, 936 of 1904, from a decree of Syed Muhammad 
Tajammul Husain, Subordinate Judge of G-hazipur, dated the 27th of May 
1904, reversing a decree of Babu Bansgopal, Munsif of Ballia, dated the 
11th of December 1900. 

(1) (1903) L. E., 30 I. A.. 182. (2) (1895) I, L. B., 19 Mad., 161, 

* (3) (1880) I, U B , a Calc.,, 317. 
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a mortgago crcatsd by tho’ predecessor in title of his lessor in the 
year 1840 over a property of which the sir land leased to the plain- 
tiff formed part. The terms of the lease uuder which the plain- 
tiff held were to the following effect : 

In consideration of a sum of Es. 800 premium the plaintiff is 
placed in possession of the sir lands specified in the document, 
and, subject to the yearly payment of the rent of Es, 40-6-6, he 
can do whatever he likes with the property. Even for non-pay- 
ment of rent he may not be ejected, and the lessors Lave their 
remedy to recover their rent by proceeding against other property . 
If the title of the lessors is found to be defective, they are liable 
to repay the Es. 800 premium. The' lease was one in perpetuity. 

The Court of first instance (Munsif of Ballia) decreed the 
plaintiff’s claim. The defendant appealed, and the lower appel- 
late Court (Subordinate Judge of Ghazipur), holding that the terms 
of the lease under which the plaintiff held did not confer on him 
the rights to ask for redemption of the mortgage of 1840, allowed 
the appeal and dismissed the suit. 

The plaintiff thereupon appealed to the High Court. 

Munshi Oobind Prasad and Munshi Haribans Sakai, for 
the appellant. 

Mr. F. Wallach and Maulvi Muhammad Ishaq, for the 
respondents. 

Geipfin, J. — 'The plaintiff, who is described as a istimrari 
paitadar (permanent lease- bolder) under an instrument of the 
year 1897 in respect of certain sir land, sues to redeem a mortgage 
created by the predecessor in title of his lessor in the year 1840 
over a property, of which the sir land leased to the plaintiff is a 
part. The question for decision in this appeal is whether the 
plaintiff has such aji interest in the mortgaged property as would 
give him a right to redeem under the provisions of section 91 of 
the Transfer of Property Act. The lower appellate Court has 
held that the plaintiff has no such interest under his lease as 
W, (1^9# tli. E., st.palc., 116. (3) (1900) 5 C. Wf N., 83. 
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would confer upon him the right to come in and ask to redeem 
the property. 

The plaintiff comes in second appeal to this Court, and it is 
contended that under the special conditions of the lease in the 
plaintiff^s favour he has such an interest in the property as would 
confer upon him the title to come in and redeem. The terms of 
the so-called 'patta are somewhat peculiar. 

In consideration of a sum of Es. 800 premium the plaintiff 
is placed in possession of the sir lands;specified in the document, 
and, subject to the yearly payment of the rent of Es. 40-6-6, he 
can do whatever he likes with the property. Even for non- 
payment of rent he may not be ejected, and the lessors have their 
remedy to recover their rent by proceeding against other property. 
If the title of the lessors is found to be defective, they are liable 
to repay the Es. 800 premium. The lease was one in perpetuity. 
The terms of the document would, no doubt, bring it under the 
definition of lease as given in the Transfer of Property Act. 
The effect of the document is to confer all rights of ownership 
upon the plaintiff, subject to payment of a yearly rent, I am 
referred on behalf of the appellant to the fallowing rulings : — 
Paya Matathil Appw v. KovcuTfiel Annina (1), JRadha Pershad 
Mis$eT V. Monohur Das (2), Jugal Kissore Lai Bing Deo v. 
Kartic Ghunder OhoUopadhya (3), Kasumunnisa Bibee v* 
NUratna Bose (4) and Ram Suhhag v. Far Singh (5). 

In the last case it was held that a sub-mortgagee had a right 
to redeem a prior mortgage. In the Madras case it was held that 
the word^^ interest was not necessarily confined to aright of 
ownership, but was sufficiently large to include any minor interest 
such as that of a tenant or a person having a charge. In the 
same judgment we find a dictum of Pry, L. J., to the following 
effect : — According to the general law of the land a person who 
claims as lessee under a mortgagor after the mortgage and has 
thereby derived an interest in the equity of redemption has the 
right to redeem.” 

The Calcutta cases deal with the rights of patnidars* In the 
case reported in 8 Oa|c#, 79, 1 find at p. 87 the observation of 

(1) (189S) I. L. B., 19 Mad., 161. (3) (1892) L L. B., 21 Calc., 1X0. 

(2) (1880) I, L. K-., 6 Calc., 317. (4) (1881) I.X, B», 8 Calc., y9. 

(6) (1906) I,.Ii.K,,27Ajh|472.- 
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1907 Pontifex, J., to the following effect : — In this country 'patnis^ 
Ba^uka^ peshgi leases and interests of that natare are very consider- 
3DAK Pbasad able interests in the land and cannot be looked upon as mere leases 
for a term of years, which a mortgagee might have the right to 
disregard. They are in fact substantial proprietorial interests, 
on the grant of which, as in this ease, considerable premiums are 
paid; and it is only equitable that persons in that position should 
be allowed the opportunity of preserving their interests by 
redeeming any mortgages made by the superior holder, 

In a more recent case — Qirish Ohunder Dey v, Juramoni 
De (1), it was held that a person holding a ryati interest in 
property had no such interest as would confer upon him a right 
to redeem the property. Upon the facts as stated in the report I 
am unable to ascertain what were the terms of the ryati lease in 
favour of the plaintiff in that case. 

Eor the respondent lam referred to section 85 of the Trans- 
fer of Property Act, and it is contended that the plaintiff had 
no such interest in the property mortgaged as would render it 
necessary for him to be Joined as a party under the provisions 
of that section. The test I am asked to apply is whether the 
plaintiff had such an interest in the mortgaged property as would 
be affected by the mortgage. Looking to the peculiar terms of 
the document under which the plaintiff holds, I am of opinion 
that the plaintiff had such an interest in the property as would 
confer upon him the right to come in and ask to redeem. The 
plaintiff cannot be described as a mere tenant or an ordinary 
lessee. Subject to the payment of this fixed amount every year 
he has all the rights of ownership. 

The view that I take in this case is based upon the peculiar 
facts of the case. I must therefore allow the appeal, set aside the 
decree of the lower appellate Court and remand the case for trial 
on the merits. Costs of this appeal will be costs in the cause. 

Appeal decreed and came remanded. 

(1) (1900) 6 C. W. N., 83. 
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Bejore Mr. Justice Banerji and Mr. Justice Ailcman. 

BAUSATI AiTB OTMmn (Bbsitoahts) v. CHAMEIJ aitb anotheb, PMiHMEEe** 

, Suit for declaration of fight to receive fees as Chowdhri^* of certainhamrs 
—Suit not maintainable. 

The plaiDfeilfs sued for adecl iration that they wore the “ Chowdliris” of the 
b:Jzirs in the villages Muhainmadahad G-hona, Khairabad and Behna. and that 
the defendants were not the chow^dhris of the said bazars and were not en^ 
titled to take chowdhris* dues. S'eZi? that such a suit was not maintainable, 
Bliinuh Choiodhree Y. The Collector ofJoun}}ore ( 1 ), Beharee Ball v. Baboo ( 3 ) 
and Ban BeehidY. Chukhoo (3) followed. 

This was a suit by which the plaintiff claimed a declaration 
that they were ^'ehowdhrls of the bazars of the villages of Bin- 
hammadabad Gohna^ Khairabad^ and Behna^ and that the defen- 
dants were not eh owdhris of these bazars and were not en- 
titled to tate chowdhrps dnes. The plaintiffs also asked for an 
injnnction restraining the defendants from offering obstruction 
to the plaintiffs taking their chowdhri^s dues and realizing 
the said dues themselves. The Court of first instance (Mimsif 
of Bluhammadabad Gohna) held that the suit was in its nature 
not maintainable^ and dismissed it. The plaintiffs appealed, 
and the lower appellate court (Subordinate Judge of Azanigarh) 
reversed the decree of the Blunsif and passed a decree in favour 
of the plaintiffs. The defendants appealed to the High Court. 

Babu Swendra Nath Sen^ for the appellants. 

Munshi Oovind Prasad^ Maulvi Muhammad Zahw and 
Babu Lakshmi Naram, for the respondents. 

Bakekji and Aikhah, JJ. — This appeal arises out of a suit 
brought by the respondents for a declaration that they are the 
chowdhris of the bazars of the villages Bluhammadabad Gohna, 
Khairabad and Behna; that the defendants are not the chowdhris 
of the said bazars, and that they are not entitled to take chowdhris 
dues. The plaintiffs also asked for an injunction restraining the 
defendants from offering obstruction to the plaintiffs taking their 
ehowdliris^ dues and realizing the said dues themselves*- They 


* Second Appeal No. 1X63 of 19(^6, from a decree of Babu Jai Lai, Subordinate 
Judge of Azanigarh, dated the Blst of Angnsfe 1905, reversing a decree of 
Maulvi Muhammad Ahdui Latif, Munsif of ISduhammadabad Gohna, dated the 
30th of June 1904 

- (1) N-W, F., m G. Eep., 1887, p. 271. (2) N-W. F., H* 0. Bep., 1867, , '• 

p.80* ^ 
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further claioi damages^ but that part of the claim has been dis« 
missed^ and we are not now concerned with it. The Court of 
first instance dismissed the suit, holding that it was not maintain- 
able. The lower appellate Court has decreed it. The defendants 
appeal, and they contend that a suit like tlds is not mamtainable. 
In our opinion the contention is well founded. The right elaime 1 
by the plaintiffs is a vague and indefinite right. They alleged in 
their plaint that they were appointed chowdhris with the consent 
of the haqqals and others who sell grain, vegetables, etc., in the 
above-mentioned bazars. They do not say who appointed them, 
and the statement they make as to their duties is far from definite. 
It is manifest that the payments made to them by the haqqals^ 
etc., for services rendered are voluntary payments and are not 
such as can be legally enforced. In the case of Bhinuh Ohowdhree 
V. The GoUeotor of Jounpore (1) it was held that the claim to 
receive fees as chowdhri is not a right which can be enforced by 
the Courts of law. In that case the learned Judges observed that 
the plaintiff ^^in substance wishes the Courts to declare him enti- 
tled to certain fees which he has heretofore been in the habit of 
receiving as chowdhri from persons using a certain market-place. 
But, although such fees may have been heretofore willingly paid 
to him, he had no right to such fees such as he could legally have 
enforced.^^ These remarks in our opinion apply to the present case. 
There is another case reported on page 80 of the same volume, 
namely, Beharee Ball v. Baboo^ in which it was held as regards the 
rights of prohits that ^^each jujman has a right to select his own 
priest, and no suit to enforce such rights would lie in the Civil 
Court.” It was observed in the course of the judgment that there 
was no oflSce recognized in law which had descended on the plain- 
tiff and conferred on him a right of suit. The principle of this 
ruling applies here. In Ram Deehul v. GhuMioo (2) the plaintiffs 
sued for establishment of their right to the office of chowdhri of 
boats. It was held that the suit was not maintainable on the 
ground that the payments made to a person in the plaintiff*®^ 
poBition were voluntary payments, and those who made them 
were not under any legal obligation to render them to any 
'pattkulaf.mdiyidual in preference to another, iidr'j;o any person 
’ p. mi. (2) e, h. c. K ep„ md, p, 29i* ! 
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agaiast tlieir will.” In the present case it appears that certain 
haqqals, probably a majority of them, are in favour of the plaintiffs 
and ai’e willing to make payments to them. On the other hand 
there are a number of baqqals willing to make similar payments to 
the defendants and not to the plaintiffs. Under such circumstances 
it cannot be held that the plaintiis have a right which can be 
enforced by a suit in the Civil Court. In our opinion the view 
taken by the Court of first instance was right. We allow the 
appeal, set aside the decree of the lower appellate Court, and 
restore that of the Court of first instance. The appellants will 
have their costs here and in the Court below. 

Appeal decreed. 


REVISIONAL CRIMINAL. 

Sefore Sir Q-eorge Knox, Acting Chief Justice, Mr, Justice Aikman md 

Mr, Justice Eiohards, 

EMPEROE ij. aANGA PRASAD.* 

Act No.XLV of 1860 {Indian Tenal Code), section 499— Hoe 1 of 1872 

{Indian BMence Act), sections 105 and lZ2^1>$famaiion-^Wiiness^^ 

Sow far witness ^protected when pwing evidence. 

If a witness whilst giving evidence makes a statement concerning any 
person which amounts to defamation, he may be prosecuted under section 
499 of the Indian Penal Code in respect of such statement, and it lies 
upon him to show that the statement which he has made falls within one 
or other of the exceptions to section 499 of the Code, or that he is protected 
from prosecution by the proviso to section 132 of the Indian Evidence 
^ Act, 1872. 

So held by Kkox, Acting C.J., and Aikmak, J., RiohaedS, J., dx$sen^ 
Hente, 

Baloo Qwmesh DtiU Bingh v. Mugmeram Chotvdhr'g (1), distinguished, 
Manl of England v. Vagliano Brothers (2), Morendra Nath Sircar v. KamaU 
hasini Basi (3), UoUnson v. Canadian Bacifie Bailway Company (4), Queen V. 
Bursoram Boss (5), Sealy v. Bam Narain Bose (6), Manjaya r. Sesha Bhetti, 

(7), Qmen'^Bmpress r. Balaji (8), Queen-Bmpress v. Balhrishna VUhal (9), 
BUMmler Singh t. Bechardm Sircar (10), Woolfm BiU v. Jesarat SheM 

* Criminal Revision No. 764 of 1906. 


(1) (1872) 11 B, L. R., 821. 
kVL.R., 1891, A. C., 107. 

(3) 281. A„ IS, • 

(4) »92,A. a,48i. 

(6) (1885) I W, Cr. B,, 45. 


(6) (1865) 4 W. R., Or. R., 22. 

(7) (1888) I. h. B., 11 Mad. 477, 

(8) (1892) I.L. R., l7 Eom.,i27. 

(9) (1893) Bit. B,, 17 Bom., 673. 

(10) (1888) 1. 1. K, U Cal€., 204, 
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2,. (I), Dawan v* MaU;p f^ingh (2), and Qmen-Mm^resa v, Qajadh^ 

(S) referred to By Knox, Acting C.J. 

0nme*h Dutf Singh r, Mugneeram Chowdhrg (4) distingnislied. Green v. 
Delanmy (6), Queen^Bnij^rese v. BaVirishna Vithal (6), J» re Bfagarji Trih^ 
amji (7), Angada Mam SJialia v. Nemai Chand Shaha, (8), Ahdul SaMm y. 
jTe/ Qhandar Muherji (9), o/ 'England v* Vagliano Brolhers (10) and 

Norendra Eaih Sircar T. Kamalhaeini Bctsi (It) referred to by Aikman, J, 

Ber Eiceaeds, J. — A prosecution for defamation under section 499 of 
the Indian Penal Code will not lie against a witness in respect of any state- 
ment made by him in the course of giving evidence, even if such statement 
may he not relevant to the matter under inquiry, Bahoo Gmnesh Butt Singh 
Y, Mugneeram Chotodliry (4) followed. Dawkins v. Lord Mokehg (12) Ahdul 
Sahim v. Tej Qhandar Mukarji (9) and Isuri Prasad Singh y. U?nrao Singh 
(13) referred to, 

Ohe Ganga Prasad was a witness for the defence on the trial 
of one Birbal for theft. When put into the witness box he was 
asked what he knew about Birbal’s case. He replied that he 
knew nothing ; but be added of his own accord that he knew that 
Birbal had stolen his watch eight years previously and that he 
had had to give ten rupees to one Banke Lai, whom he pointed 
out as one of the persons present in court, before he got the watch 
back. He said further that “ if his (pointing to Banke Lai) 
house was searched, thousands of rupees worth of stolen property 
would be found.” It was found that Banke Lai was a respect- 
able zamindar, and that he was drug contractor for the Morad- 
abad District and paid Es. 400 as income tax. Banke Lai prose- 
cuted Ganga Prasad for defamation in respect of these statements. 
Ganga Prasad was tried by the J oint Magistrate of Moradabad, 
was convicted, and was sentenced to three months’ simple impri- 
sonment and a fine of Es. 500. From this con victim and sen- 
tence he appealed to the Sessions Judge, by whom his appeal was 
dismissed, Ganga Prasad then applied in revision to the High 
Cloart upon the main ground that he was protected as regards the 
words used by him with reference to Banke Lai by bis position 
as a witness. The application came on for hearing first before 
Aikman, J., sitting singly, who referred it to a Bench of two 
Judges. It then came before Knox, Acting U.J., and Eichards, J., 


(1) (1890) r,L. R., 27 Cato., 263. (7) (1894) I. L, E.. 19 Bom., 84 0. 

; . , (3) (1880) I. L. B.. 10 All., 425. (8) (1896) 1. L. E., 23 Calc., 887. 

.Weekjjf Kotos, 1890, ®. 170 . (9) (1881) 1. L, E., 8 AU., SIS. 

; ;(%a872) 11 R. L, S., S21. (10) L. E„ 1891, A. 0., 1Q7, 

Wfeoi WJf.:^ Cr. E,27, bU (1896) L. K., 33 I. A 18. 
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wlio differed in opinion as to how far the law in India gave 
protection to a witness, and accordingly the ease was, under the 
provisions of section 439 (1) read with seotion 429 of the Code of 
Criminal Procedure laid before Aiknian, J., for his opinion. The 
three opinions are given below. 

Mr, 0. Boss Alston, f or the applicant. The question is whe- 
ther the ten exceptions to section 499 of the Indian Penal Code 
exhaust the defences which are open to those who are prosecuted 
for what primd facie is defamation. It is contended that they 
do not ; and that in the case of a judge, an advocate or a witness 
it may be pleaded that the statement was privileged absolutely j 
the law of absolute privilege in such cases being based on consi- 
derations of public policy. It is necessary to the administration 
of justice that such prosecutions should not be allowed. Justice 
itself requires the privilege, which is not given for the benefit of 
the slanderer, but in the interests of the community. Every 
consideration which applies to such cases in England applies in 
India. It is not a question of Statute Law in India any more 
than it is in England . Nothing short of a positive enactment 
taking away this privilege should prevent it being successfully 
pleaded. Indian courts are as much concerned in upholding this 
privilege as English courts. See Sullivan v. Norton (1), where 
the subject is discussed on the civil side ; also Queen Evth'press v. 
Nagarji Trikcmji (2), where the subject is discussed on the 
criminal side. In this latter case it was suggested that seotion 
132 of the Evidence Act was against the contention of the accused, 
who was a pleader. But section 182 embodies a rule of evidence 
merely, and has no application to tMs discussion. It says that a 
criminating answer which is forced from a witness shall not be 
given in evidence against him. He is thus free to tell the truth 
without fear of his answers being given in evidence against him. 
It is not contended that the answer given by the accused in this 
case cannot be given in evidence against him. The contention is 
that the answer being that of a witness does not make him liable 
to punishment for defamation. (Section 77 of the Penal Code 
was said in the case la*t cited to cover the prosecution of a 
Judge. This leally supports the contention now raised, for it 
' (1) (1887) 1. Ii. E., 10 Mad., 88. (189^ I. L. E.,.I9 Bon»., 340. : ; : , 
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assHmes that the right of a Judge to make defamatory remarks 
" from the bench is ‘' given to him by law. ” But whei’e is the law 
which gives a Judge in India such a right, if the exceptions in the 
Indian Penal Code are exhaustive ? Moreover if a Judge can 
appeal to section 77, a witness and an advocate can appeal to sec- 
tion 79. If considerations of public policy constitute the “ law ” 
referred to in section 77, may it not be said that the same consi- 
derations constitute the “ law ” referred to in section 79. If the 
language of their Lordships of the Privy Council in the case of 
Bahoo Outmesh Butt Bingh v- Mugneemm Ohowdhry (1) is 
taken literally, the question now raised has been decided by 
authority binding on this Court. 

Other cases were also cited in support of the applicant’s posi- 
tion, which will be found referred to in the judgments of the 
Court. 

Mr. B, E. O’Oonor (with whom Munshi Qohul Prasad) for 
the opposite party. The analogy of English common law should 
not he applied in India where there is no common law. Only in 
cases where the Indian Statute Law is silent, can the English 
law be applied. The Indian Statute book is not silent upon the 
question raised by this case. The analogy of the case of Judges 
does not apply to witnesses. The judges are protected from civil 
suits (Act No. XVIII of 1850) and from criminal liability (sec- 
tion 197 of the Code of Criminal Procedure). Special Legisla- 
tion was resorted to in their case. The position of a witness is 
dealt with by the Indian Evidence Act, section 182, which pro- 
tects liitn against a prosecution for a statement which he is com- 
pelled to make, after he has objected to make it on the ground 
that the answer will incriminate him. The giving of this quali- 
fied protection is significant. A legal practitioner is, no doubt, 
not protected by any section, but he is left to look after himself 
and has so far succeeded in doing so. In order to see how far a 
witness is priyileged, a court should not travel outside the Statute 
book. If the law as it stands does not protect Mm, he should be 
held liable. The exceptions attached to section 499 of the Indian 
Code are wide epough to protect every body. There may 
,|j^'|e^OD^ ibiaittendipig the Statute, but a Court has no power to 
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disregard it. The accused had no justification in making the 
statement which he did when he was leaving the witness box. 
The observations of Lord Bramwell in. Seaman v. N'etherclift 
(1) are important. 

Other eases were also referred to, which will be found cited 
in the judgments of the Court. ■ 

J.— In, this case one Ganga Prasad applies for the 
revision of the con%nction under section 500 of the Penal Code and 
a sentence of fine and imprisonment. It appears that one Birbal 
was being tried for an offence under section 379 of the Indian 
Penal Code. Ganga Prasad was called as a witness for the de- 
fence, and he thereupon made some remarks of a defamatory 
nature concerning one Ban ke LaL Banke Lai then instituted 
the present prosecution against Ganga Prasad under section 500 
of the Indian Penal Code, and the prosecution resulted, as already 
stated, in the conviction of Ganga Prasad. It has been contend- 
ed on behalf of Banke Lai that the words spoken by Ganga 
Prasad were so irrelevant and foreign to the charge against Birbal 
that we ought to hold that the words were not spoken by Ganga 
Prasad in his capacity as a witne 's at all, and furthermore that 
some of the words spoken were spoken by Ganga Prasad after 
he had left the witness box. As to this last allegation, it is by 
BO means clear on the evidence what it was that Ganga Prasad 
said after he had left the box, and I do not think that it is possi- 
ble to separate these remarks from the other remarks he made 
while he was in the witness box. Ko doubt, under certain cir- 
cumstances, a Court might hold that tlie statements of a man 
made even in the witness box were not made in the capacity of a 
witness, and in such a case an accused person might be convicted 
under section 600 of the Indian Penal Code. The Court, however, 
ought in my opinion to be very slow to find that the state- 
ments of a witness made in the course of his examination or cross- 
examination were not made in his capacity as a witness, and it 
is quite clear upon the authorities that the strict relevancy of the 
statements to the matters in issue is not a proper test. In the 
present case I consider that Ganga Prasad is at least entitled in 
this criminal prosecution to the benefit of 'the doubt, and that w© 
(I) (1876) ^ ap.4>,, 63., ; , 
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ought to hold that the statements he made were made by him in his 
capacity of a witness. 

The important question reinains— Is it siifScient for Ganga 
Pi'asad to answer the charge against him by, simply saying, The 
words T spoke were spoken by me in my capacity as a wntness^ 
is it necessary for him, upon proof that he 
himself within one of the exceptions mentioned in 
of the Indian Penal Code ? Section 499 of 
Code provides that whoever by words either spo 
to be read or by signs or by visible representations makes or puD- 
lishes any imputation concerning any person^ intending to harnij 
or knowing or having reason to believe that such imputation will 
harm^ the reputation of such person, is said, except in the cases 
hereinafter excepted, to defame that person/^ Then follow ten 
exceptions. Exception 9 provides as follows It is not defa- 
mation to make an imputation on the character of another provid- 
ed that the imputation be made in good faith for the protection 
of the interests of the person making it or of any other or for the 
public good.” There is no express exception protecting a person 
making defamatory statements on the sole ground that they were 
made in the capacity of a witness. Section 79, however, provides 
that nothing is an offence which is done by any person who h 
justified by law, or who by reason of a mistake of fact, and not 
by reason of a mistake of law, in good faith believes himself to 
be justified by law in doing it. ” It is argued in support of the 
conviction that the [Code clearly lays down what is defamation, 
and that unless a person who has defamed another can biung 
hinaself under one or more of the exceptions to section 499 he 
ought to be convicted ; that the Court ought not to go outside of 
the Code, and that if the Legislature had intended to confer 
absolute privilege on a witness it -would have introduced a special 
exception to section 499. The arguments on the other side are 
that the Legislature could never have intended to throw tf'^e onus 
on a witness of bringing himself within i}he exceptions, an onus 
wHch in many eases would be most difficult to discharge, and 
tha^ the opening words of section 79 justified by law ” do in 
provide the exception which is. omitted from section 499<. It 
cleat that in England words spoken by a witness 


,ALi,AHAB„.A-3>- mmm. 




TOL. XXIX. J 


lilpilSIllllp 

' '‘'i ‘ '/ 


are absolutely privileged. This is so clear that it is quite unne- 
cessary to deal with the authorities in detail. 

In Dawhim v. Lord Mokehy (1) the question arose whether 
this immunity applied to the statements made by a military man 
in the course of a military inquiry. It was held that it dkb and 
that evidence of the falsehood and malice of the words was im- 
material and irrelevant. The House of Lords consulted the 
Judges and their answer was given by Kelly, C.B. : — A long 
series of decisions has settled that no action will lie against a 
witness for what he says or writes in giving evidence before a 
Court of Justice. This does not proceed on the ground that the 
occasion rebuts the primd facie presumption that words dispar- 
aging are maliciously written or spoken. If this were all, evi- 
dence of express malice would remove this ground. But the prin- 
ciple we apprehend is that public policy requires that witnesses 
should give their testimony free from any fear of being harassed 
by an action on an allegation, whether true ot false, that they acted 
from malice. The authorities as regards witnesses in the ordi- 
nary Courts of Justice are numerous and uniform,^^ His Lord- 
ship then proceeds to give it as the opinion of the Judges that the 
same principle applies to statements made before a Court of 
Inquiry, 

Lord Cairns says Now, my Lords, adopting the expres- 
sions of the learned Judges with regard to what I take to be the 
settled law as to the protection of witnesses in judicial proceedings, 
I certainly am of opinion that upon all principles, and certainly 
upon all considerations of convenience and of public policy, the 
same protection which is extended to a witness in a judicial pro- 
ceeding who has been examined on oath ought to be extended 
and must be extended to a man who is called before a Court of 
Inquiry of this kind for the purpose of testifying therein in a 
matter of military discipline connected with the army.” 

Lord Penzance says : — I also agree in the view which has 
been stated, but I wish to say one word on the supposed hardship 
of the law which is brought into question by this appeal. It is 
said that a statement of a fact of a libellous nature which is palp- 
ably untrue, known to be untrue by him who made it and 
(1) (1875) L. 7 E . 744' ' ■ 
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be One based upon principles of public policy. The ground of it 
is this — that it concerns the public and the administration of 
justice that witnesses giving their evidence on oath in a Court 
of justice should not have before their eyes the fear of being 
harassed by suits for damages, but that the only penalty which 
they should incur if they give evidence falsely should be an 
indictment for pex'jury.^^ 

It is true that these remarks of their Lordships had reference 
to a civil suit, but it is abundantly clear that every reason for the 
protection of a witness against a civil suit for defamation as a 
consequence of his having given his evidence applies a fortiori 
to protection against a criminal prosecution for defamation^ and 
more especially in this country. Civil suits for defamation in 
India must, I think, to some extent at least, be based upon the 
fact that the Penal Code makes the speaking of defamatory 
words illegal. The very question involved in this appli- 
cation came before the High Court of Calcutta in the case of 
Woolf^n Bihi v. Jesarat Sheikh (1) and the Court consisting of 
Mr. Justice Sale and Sir J ohn Stanley, then Mr. Justice Stanley, 
set aside the conviction, holding that the defamatory statements 
were made by the accused in the course of their evidence as 
witnesses in a Court of Justice. 

The authorities will be found collected in the report in this 
case. There is no binding decision of this High Court, although 
there are some dicta contrary to the view I take to be found in 
the case of Ahdul Hakim v. Tej Chandar Mukerji (2) and the 
ease of Isuri Prasad Singh v. JJmrao. Singh (3). The question 
is not free from difficulty, but I consider that in principle it is 
ruled by the decision of the Privy Council in the case of Baboo 
Gunnesh Dntt Singh v. Alugneeram Ghotvdhry, It would be 
simply disastrous to the administration of Justice in this country 
if a prosecution could be instituted against every witness who 
gave evidence in a court of justice for defamation. In proper 
cases with the sanction of the Court a prosecution can be insti- 
tuted against a witness for giving false evidence. It is hardly 
conceivable that the law which provides for th^ sanction of the 

• ' ■■m (X890f I, 27 C%K ' ■(2) (ISSl). I, L. B*, 8 AH., BIS. . 
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Court being obtained as a condition precedent to tlie institution 
of a prosecution against a “witness for giving false evidence 
would permit a prosecution for defamation without any such 
sanction, I would allow the application, 

KinOX^ Acting C. J . — ^The facts found, and the facts which I 
am prepared to accept, are that the petitioner was witness in the 
trial of one Birbal for theft. He was cited as a witness for the 
defence, and when asked w’^hat he knew abo'ut BirbaPs case he 
replied that he knew nothing. He added that he knew that 
Birbal had stolen bis watch eight years previously, and that he 
had bad to give Es. 10 to one Banke Lai, whom he pointed 
out as one of the persons present in Court, before he got the 
watch back. If Banke Lai house were searched thousands of 
rupees worth of stolen property would be found in it. 

It is also found that Banke Lai is a respectable zamindar, 

, drug contractor for the Moradabad district, and pays Es. 400 as 
income tax. 

Banke Lai prosecufeed Ganga for defemation. He has been 
convicted and the sentence confirmed on appeal. He now claims 
that the words having been spoken by him while in the witness 
box are absolutely privileged and asks that the conviction and 
sentence be set aside. 

I agree with my learned brother that in the present case we 
ought to hold that the statements which Ganga Prasad made 
were made by him in his capacity as a witness, but I regret much 
that I find myself unable to agree with him that the question 
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which govern offences and evidence in India at the present time. 
At the same time I accept the words of their Lordships as giving 
a complete and accurate account of what the law in England is 
on the subject. 

The original judgment of the Calcutta High Court which was 
considered by their Lordslilps in appeal is to be found in 5 W. E., 
Cr. E., 134, and a perusal of the judgment will make it evident 
that the question which we have now to consider did not arise in 
that case. 

Ihe suit was a suit for damages on aoeoant of the disgrace to 
wliich one ijunncsh Diitt alleged he had been exposed by a false 
prosecution, in which his life and liberty had been put iu danger 
at the instance of Mugneeram and others, who had been put for- 
ward by the prosecution as Crown witnesses at the original trial. 
In the course of their judgment the learned judges stated : — 
AVitnesses giving evidence iudiciallv cannot ho snod in a 
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have before tlieir eyes the fear of being harassed by suit for 
damages; but that tte only penalty wHch they should incur, if 
they give evidence falsely, should be an indictment for perjury. 
The precise -(question now raised did not then arise for decision. 

At the time when this trial was held in 1866 the law of 
evidence in India had not been codified. It has now been codi- 
fied, and it appears to me that since the Code was enacted, the 
question is one which has to be decided by the Indian Penal 
Code and by the Indian Evidence Act of 1872, and not by 
any maxim, however excellent that maxim may be, which has 
been universally recognised in England, but has not obtained 
universal recognition in this country, unless indeed it^ can be 
shown beyond room for reasonable doubt that the question was 
never considered in either Code. 

It is true that neither Code in so many words says that a 
witness is absolutely privileged or is not privileged as to any 
statement which he may make in the witness box, but the very 
fact that no direct mention of or indirect allusion to such a 
privilege is to be found in either Code satisfies me that the Indian 
Law did not intend to recognize the existence of such a privilege. 
“ Expressum facit oessare taciturn” is a maxim that cannot be 
overlooked in construing Statutes whether English or Indian. 

The Indian Penal Code in making defamation a criminal 
offence was creating an off^ence which was not till then an offence 
in India. The caution with which the offence was placed among 
the offences in the Indian Penal Code is evident from the four ex- 
planations and the ten special exceptions or provisoes with which 
it was limited and circumscribed. There are also the general 
exceptions contained in Chapter IIT of the Code, which, when 
and where they can he proved to exist, take an act out of the 
category of offences. It, is difficult to conceive that a maxim, 
which, as their Lordships says, “certainly has been recognized 
hy all the Courts in England to be one based upon principles of 
public policy, could have been absent from the minds of the 
framers of the Code, when they were considering this new offence 
they were creating. They could easily have provided for it had 
they intended to make it part of the law amo3^ the various 
fsoeptiohs contained in the Code. Sections 77 and 79 and the 
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exceptions to section 499, if I may use the expression, just 
grazed the point ; indeed the latter may from one point of view 
be said to entirely provide for it, with one exception, and this 
exception is one ereafel, not by the Indian Penal Code but by 
the Indian Evidence Act, 1872. The ninth exception is a very 
wide one, and if good faith might be presumed would cover the 
case now before us. 

The real difficulty in recognizing this privilege appears to me 
to lie in section 105 of the Indian Evidence Act, which compels 
a Criminal Court to presume the absence of all circumstances 
bringing a case within any of the general exceptions in the Indian 
Penal Code or within any special exception or proviso contained 
in any other part of the same Code, and lays the burden of proving 
the existence of siioh circumstances upon the person accused of 
the offence. But for this section so heavy a burden of proof 
would lie upon the prosecution that prosecutions of a witness for 
defamatory matter would be abortive. 

The genesis of section 105 is interesting and seems to me 
throws some light upon the question now raised. The rule of 
evidence that prevailed in India on this point when the Indian 
Penal Code was under consideration is formulated by Mr. 
Norton in his Law of Evidence applicable to the Courts of the 
East India Company, 2nd Edn., 1859, section 692, in the follow- 
ing words: — ^^The technical rule is this; when a Statute in the 
enacting clause contains an exception and fixes a penalty^ 
then the party seeking to criminate another under that Statute is 
bound to show that the case does not fall within the exception : 
but when there is no exception within the enacting clause, but 
in another distinct and separate clause, or even if it be in the 
same section, but be not incorporated with the enacting clause by 
words of reference, the onus prohandi is shifted. It is not then 
necessary for the prosecutor to do more than show that the party 
whom he arraigns has been guilty of the crime in the enacting 
clause; and it is for the accused to show that the independent 
exceptive clause takes his case out of the danger of the 

The Muhammadan Law, which owing to the original constitu- 
tion of Criminal Courts in India had mucli influence in such 
Oourts until replaced, by Statutes, was npioh more simple and 
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direcc^ but it was to the same effect. According to it when any 
special plea was raised by a defendant the onus ^Tobd^yidi rested 
upon him fsee Suhee'M Wci^hid Ali Kh(i% v. Khcon Beehec (1)« 
Act Ko. II of 1856 did not attempt to deal with the burden 
of proof; but in the Criminal Procedure Code of 1861, which 
came into force pa W passti; with the Indian Penal Code^ it was 
provided as follows : — 

^^235. It shall not be necessary to allege in the charge any 
circumstances for the purpose of showing that the case doe? not 
come, nor shall it be necessary to allege that the case does not 
come, within any of the General Exceptions contained in Chapter 
; IV of the Indian Penal Code, but every charge shall be under- 
' stood to assume the absence of all such circumstances. 

^^236. It shall not be necessary at the trial, on the part of the 
prosecutor, to prove the absence of such circumstances in the first 
instance ; but the accused person shall be entitled to give evidence 
of the existence of any such circumstances, and evidence in dis- 
proof thereof may then be given on behalf of the prosecutor. 

‘^237. When the section referred to in the charge contains an 
exception, not being one of such General Exceptions, the charge 
shall not be understood to assume the absence of circumstances 
constituting such exception so contained in the section, without a 
distinct denial of the existence of such circumstances.'’^ 

This was the law for Mofa?sil Courts; but Act No. XVII 
of 1862, which was j>assed to control the procedure for Her 
Majesty’s Supreme Courts of Judicature re-enacted the provisions 
just cited and made this very important addition (section 27) : — 

^^In proving the existence of circumstances as a defence under 
the 2Qd, 3rd, 6bh, 7th, 8th, 9th, or 10th Excep3tLon to section 499 
of the Indian Penal Code, good faith shall be p)resumed unless 
the contrary apjpear.’^ 

Section 27 was not repealed by Act No. I of 1872, nor even 
,by ^et No. X of 1876. It continued ti be law until Act No. X 
■ j of 1882 was passed. In the meanwhile Act No. X of 1872 had 
away, so far as Mofussil Courts were concerned, the provi- 

‘ ia||.»atamed ia- Sections 286, 286 and 287, of Act No. XXY 
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framing of cliargeia iinifonn l:.)oth in High Court and in Oriroinal 
Courts subordinate to them. But it is evident that tlie provision 
eontained the sectioo. 105 found little favour at firsts especially 
with the Presidency High Courts^ c • 

In enacting seotion 105 the framers of the Indian Evidence 
, Act appear to have iii.trodiiced no neiv law, but to have adopted 
-the. principle laid do wn. above.; ,c , 

In any case the Indian Evidence Act of 1872 did not over- 
look the question of what privileges sliould be accorded to. wvit- 
nesses. Chapter IX, sections 122“— *132, and Chapter X, sections 
148 — 162, are examples of this, and if it had been the intention 
of the Legislature to extend to eommunications made by witnesses 
in the witness box the privilege of freedom from being made 
the subject of a civil or criminal trial, they could and would 
. surely have amplified section 132 of Act Xo. I of 1872. Cao it 
be possible that prudent men who thought of this privilege 
should have lost sight of the privilege now under consideration ? 
It seems imp wssiblo to answer the qiiostioa but in the negative. 
The absence of enactment 'is to my mind conclusive that they 
omitted it from the Code of set purpose. 

It seems to mo then that by iDtroducing such a maxim of 
English Law as we are asked to do by the learned counsel for 
the petitioner we should be legislating in such a manner as to 
modify both the Indian Penal Code and the Indian Evidence 
Act of 1872, and this I am not prepared to do. 

Eurther, it must not be left out of consideration that the 
Indian Evidence Act of 1872 was intended to be and is an Act 
eonsolidatmg, defining and amending the Law of Evidence. It 
is an Act based on the English Law of Evidence modified to suit 
India. As section 2 of the Act shows, all rales of evidence not 
contained in any Statute, Act or Regulation in force in any part 
|||||ii|tish:India;;wl?^i;e^pressly:;r!Spealete 

If the rule of evidence now in consideration inay be held in 
consequence of what their Lordships of the Privy, Council stated 
in OthnneshDatt Y. Mvigneeram, Ohowdhry (i rto have been a 
rule of evidence which did or ought to prreyail in India, it ,#as a‘ 
‘ rale not contained in any Statute, 
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1872j and was expressly repealed by section 2 of the Incliati 
Evidence Act, The xaethodj moreoverj of constmctioii to be 
adopted in the ease of a Code like this has been pointed out by 
Lord Herschell in Bctnh of E^%gloMd v. YdgVvM'^io Brothovs (1) 
and approved by their Lordships of the Privy Council in A oTen-^ 
dTa Nath Sircar v. Kamalbasini Dasi (2) and also in Robin-- 
son V. Canadian Pacific Railway Company (3)^ where they 
add that resort must be had to the pre-existing law in all instances 
where a Code contains provisions of doubtful import or uses 
language which had previously acquired a technical meaning. 
But an appeal to earlier law and decisions for the purpose of 
interpreting a Statutory Code can only be justified upon some 
such special ground. ' No such special ground appears to exist in 
the present ease. 

The case law,, w^hile in favour of the contention raised by the 
petitioner, still points both ways: — ^ 

In 1866 {Q'ueen v. Pursorctm Das) (4), the Calcutta High 
Court were asked by Mr. Doyne to extend the principle of 
English Law that a defendant in a criminal case is not tongue- 
tied and may make use of any remark, how^ever defamatory 
per .$6, with perfect immunity and protection from indictment or 
action. Kemp and Glover JeJ., ruled that the case must be 
considered as governed by the provisions of the Indian Penal 
Code. Both learned Judges w^ho heard the case refused to follow 
the English Law. 

In Sealy v. Ram Narain Bose (5) Glover, J., refused to 
extend the provisions of section 27 of Act No. XVIII of 
1862 to Mofussil Courts. 

The authorities relied upon for the opposite vie^v are : — 

Baboo Ownnesh Dutt Singh v. Ifugneeram Ghowdhry (6)* 

Manjaya v. Sesha Shetti (7). 

Qtmn-Empress y. Babaji (8). 

Queen-Empress v, Balkriskna Vithal (9). 

Bilmmber Singh v. Becharam Sircar (10). 

(i) L. E., 1891, A. C., 107. (6) (1872) 11 B. L. E„ 321. 

'i' , ' (2), (1895) L.^E.,;23 L A., 18. '(7) (1888) 1. L. B., 11 Mad., 477. 

< .(3) L; E., 1892, A, -C., 481, (8) (1892) L L, li., 17 Bom., 127. 

' m (1865)'S'W. E., Or. E.,,.45. (9) (1893)1, L. BJ 17 Bom., m* 

“ , ' ^*11865)4 (10) (1888) L L, E., 15 'Oak., 2a4| 
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Woolfun Bibi v« Jesarat Sheikh (1)^ and 

Bawan Smgh v. Mahip Singh (2). 

In all these cases the foundation may be said to be the case of 
Ounnesh Butt Singh v. Mugneeram GhoiudJiry, and I cannot 
find that in any of them the attention of the learned Judges con- 
cerned was drawn to the fact that the observations of their Lord- 
ships of the Privy Council were really obiter dicta ; that their 
Lordships had abstained from any allusion to the provisions of 
the Indian Penal Code^ and^ lastly^ to the fact that w^hen that case 
w^as decided the Indian Evidence Act had not been modified. 

All these considerations appear to me to deprive Ounnesh 
Butt Singh v. Mugneeram Chowdhry^ of much of the 'weight the 
'^'observations contained in it^even though obiter dicta^ would other- 
wise undoubtedly have, and in dealing wa’th the cases that follow 
I shall confine myself to any other considerations which influenced 
■the Judges in extending this maxim of English Law to India. 

In Manjaya v. Sesha Shetti (3) Sir A. Collins^ O.J., applied 
the observations of Cockburn, C, J., in the case of Seaman v. 
Hfeiherolift ( 4), and of Field, J., in Goffin v. Bonnelly (5) as to 
the rules of public policy which subordinate the interest of the 
individual to that of a higher interest, viz,^ public justice, and 
referred to an earlier case, Hindi v. Bandhy (6). Shephard, J., 
relied particularly upon Baboo Ounnesh Butt Singh v. Mugnee-- 
ram Ghowdhry (7). The Indian Evidence Act was not at all 
considered. 

In Queen-Empress v. Bahaji again the learned Judges 
gave no independent reasons for holding as they did. They 
were content to follow the rulings cited above. 

In Queen-Empress v. Balhrishna Vithal^ Telang, J., began 
by confessing that if the point had, been res integra he would 
have been of opinion that the conviction should be affirmed. He 
continues; — I am unable to adopt the view that on any correct 
principles of construction -we should limit the meaning of the 
w^ords of the section of the Indian Penal Code defining defama- 
tion so as to exclude therefrom any evidence given by a witness 

(1) {1890 J I, L. R., 27 Calo., 262. (4) (1876) L. It, 2 G. F. D., 5S. 

(2) (1886) L L. K., 10 All., 425. (6) (1881) U K., 6 Q. B. .D., 307. 

m ^ L K.; 11 Maci, 477 ; ■ (6) (1876) L L, li., 2 'Mad., 13, 
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^forgotten that the complainant in a criminal . trial is a witness, 

and that if he does oondaot the prosecution he only does so with 

the permifision of the Court. This point Beems to have beeni^^ ■ ^ 
overlooked by Mr. Justice Fulton. The same learned Judge ^ 

argues that the absence of prosecutions in such cases for defama- ^ 

tion points to the conclusion that Judges and the public were of 
opinion that such prosecutions were not intended hy section 499. 

I venture to doubt whether this is a correct view. In these 
Provinees prosecutions for defamation of any kind are compara- 
tively rare, but the reason lies elsewhero. It is rather to be traced 
to the univillingness of men to court a public trial under such 
circumstances and to the fact that Criminal Courts overburdened 
with work have no scruples about I’eferring a complainant of such 
an offence to the Civil Court for his remedy. In this they have 
beeu encouraged by the words of Straight, J., in Empress v, 

Amir Basan (1). 

In Bhihumher Singh v. Becharam Sircar (2) the learned 
Judges simply followed the English law and did not notice 
Indian law. 

In Woolfun Bibi v. Jesarat Sheikh (3) the Judges merely 
followed the eases cited and had to deal with the easier ease of 
statements made by witnesses relevant to the issue in the case 
under inquiry. 

There remains the case in this (jO\M't-—<Dawan Singh v. Mahip 
Singh (4). 

Neitherof the Judges who decided the case considered the 
Indian law bearing upon the point. Even Mr, Justice Mahmood, 
after holding that the English common law, though it must 
always be referred to for guidance in questions of difficulty and 
regarded with respect, is not necessarily fit to be adopted in its 
integrity, irrespective of the conditions of the country (p. 438), 
and again that unadvanced countries like India present a state 

of society where personal insult needs more cheeks than in more 

civilized countries like England (p. 446), went on to consider the : : , 

question of privilege without one allusion to the Indian Penal ^ . ' ' ; ^ 

Code or to the Indian Evidence Act. b ' 

?■ (3)a890)LL.R., 2?Calc.,20S. ' , . . , s: " C: 

(2) (18S8) I. L.E.,l5Ca,lc.,264 <4)(188ej r.L.E,,10 All., 425, ' ■ 'b 
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"isiPERo^ have set out earlier in my judgment, and I think the view held 
by Mr. Justice Young in Qtmn-E'inpress v. Oajadhar is a 
sounder view to take of the Indian Law upon the point. I am 
thei^efore not in favour of granting the prayer of the applicant, 
as I do not consider he has discharged the burden laid upon him 
by section 106 of the Indian Evidence Act, 1872. The words 
used by him regarding Banke Lai wei’e primd fojcie irrelevant 
to the inquiry and highly defamatory, and the petitioner has not 
attempted to prove any circumstances which would bring him 
within any of the special exceptions attached to section 499 of 
the Indian Penal Code. 

Under the provisions of sections 439 (1) and 429 of the Code 
of Criminal Procedure the case was laid before Aikma% J.y wh o 
delivered the following opinion ; — 

Aikmah, This ease has been laid before me under the 
provisions of section 439 (1) read with section 429 of the Code of 
Criminal Procedure^ the Judges composing the Court of Revision 
being^'equally divided in opinion on the question raised by tlie 
application for revision. That question is whether a witness can 
be convicted under section 500 of the Indian Penal Code for the 
use of defamatory words wdien giving evidence. This is a question 
which has given rise to great conflict of opinion in the Courts of 
this country. A large number of Judges, following the law as it 
exists in England, have held that witnesses cannot be prosecuted 
for defamatory statements made by them in giving evidenGe. 
In some cases the language used would indicate that in the opinion 
of the Judges, the immunity of a witness is absolute ) in other 
cases it has been held that the statement of a witness, are privileged 
only if relevant to the issue under inquiry. In many of these 
cases the learned Judges have put forward in support of their 
views considerations of public policy as affecting the public and 
the administration of justice. Such considerations, it seems to me, 
might well be adduced as arguments to induce the Legislature to 
amend the law, but when the law of offences has been codified as 
it has in this country, they are in my judgment entirely out of 
place In construing the language of the Act. ^he judges who ■ 
hafeVAeld^’ljhal ; statemente of ' witnesses are privileged 
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laid great stress on the observations of their Lordships of the 1907 
Privy Counoil in the case of Bahoo Ounnesh D^hU Singh v. 
Mugneeraon Ohowdhry (1). That case has been considered .by 
the learned Acting Chief Jiisfcice in the opinion he has recorded 
in the present case, and he has given reasons for holding that Mhman J 
what their Lordships said in the case cited is not conclusive of 
the question before us. With these reasons I entirely concur. 

The argument drawn from section 132 of the Evidence Act, 
which w^as not in force when the judgment of the Privy Council 
was pronounced, appears to me unanswerable. If, as the law then 
stood, witnesses were protected from any criminal prosecution for 
statements made in the witness-box, except a prosecution for giving 
false evidence, what necessity was there for making special pro- 
vision protecting witnesses from prosecution for anything said in 
reply to questions which they are compelled to answer? If the 
law in India was the same as that in England, the proviso to 
section 132 of the Evidence Act is useless. 

But although many Judges in this country, following English 
law and actuated by considerations of public policy, have held 
that witnesses cannot be prosecuted for defamation, a still larger 
number have held that the question must be decided by what the 
Indian Penal Code says, without regard to the state of the law 
in England or consideration of what would be desirable in the 
interests of public policy and the administration of justice, and 
with that view I agree. 

In the case of Green v. Delanney (2) Phear J., said : — T think 
the Judge erred in looking outside the Penal Code itself for 
the purpose of ascertaining the criminal law of this country 
wdth regard to defamation. If the facts which are the subject of 
a complaint fall within the limits of section 499, construed, as the 
section ought to be, according to the plain meaning of the words 
therein used, and if they are not covered by any of the exceptions 
to be found in the Code, then in my judgment they amount to 
defamation, quite irrespective of what may be the English law on 
the subject/^ In this view Jackson, J., fully concurred. 

In the case Queen-Empress v. Balkrishw Vitkal (3) it was - ; 
held, following previous rulings, that, a - witness cannot be ■■ 

(1) (1872) II B. li. B., 321, at pige 32^. ' (2) ,(1870) U W. B.,' Or. E., 27, , ' ■'' ' 

(3) (1893) I. Ii, B., 17 Bom." 573 / ^ ^ -vV'//. 
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prosecuted for defamation on account of statements made wlien 
giving evidence in tbe witnsss-box ; Telang* said I con- 
fess, if the point which arises in this ease had been res integra^ I 
should have been of opinion that the conviction should be affirmed. 
I am unable to adopt the view that on any correct principles of 
;'eonstraction we' shonld, limit the meaniug of the words of the 
section of the Indian Penal Code defining defamation so as to 
exclude therefrom any evidence given by a witness before a 
Court of Justice. It is admitted that tlie words are wide enough 
to include such evidence and I do not think that judicial interpre- 
tation can properly limit their 'seoi3e either in view of general 
considerations about the policy of protecting witnesses from being 
harassed or of the absence of any prosecutions being hitherto 
instituted in such casesd^ 

In the case In re Nagarji Trihamji (1) Jardine and Parran, 
JJ.j referring to the above ease, said that they were inclined 
to share the doubts expressed by Telang^ J., and in regard to 
the liability of witnesses to be prosecuted for defamation observ- 
ed ; — It would, however, in our opinion be beyond the province 
of mere interpretation to engraft a new exception on the defini- 
tion. The Legislature has enacted a general exception in favour 
of Judges, to wit, section 77 of the Penal Code, and in section 
132 of the Lvidence Act has gone a certain length in protecting 
witnesses against the Criminal law ; it may be assumed that it 
had no intention of going further. 

In the case Angada Earn Shaha v. Nemai Ghand Shaha (2) 
Petheram, C.J., and Eampini, J., said that they were bound by the 
earlier decisions of their Court, and added there had been no 
authority on the point in this Court, we should have come to the 
same conclusion, In regard to tbe particular question before 
them, whether a statement made in the pleadings of an. action 
was absolutely pr^ in accordance with the rule of English 

' law, they, say ^^if it is defamation, nothing but one or other of 
; ''the reasons menlioned in the exceptions can prevent the pnblica- 
./ tion from being criminal/^ 

^ ' In the mm Ahd%l Makim v*- Tef Ohandar Mnharji (3), /the 

^ head-note,: which .correctly represents the sense of th;^ Judgment, is 

{l}- (1604' 10 Bom., 340, . (0) '(1.896). I* If. B., Quli, 867, 

, ; (^) k L. ki i All, 81 $. . ... 
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as follows; — The law of defamation which should be applied in 
snitsin India for defamation is that laid down in the Indian .Penal: 
Code^ and not the English law of libel and slander.” In tJseir 
judgment^ the learned Judges (Straight and Tyrrell, JJ.) say : — 
^"'It seems tons that when there is substantive law which can be 
appealed to for information and guidance, the safer course is to 
look there to ascertain some intelligible rule or rules by which 
determination of suits like the present should be regulated.” 

As pointed out by the learned Acting Chief Justice, the 
language of the Indian Penal Code was not considered in the Privy 
Council judgment in the case reported in 11 B. L. E., 321. Had 
it been considered, there can, I think, be little doubt that their 
Lordships would not have departed from the principles laid down 
by Lord Herschell in the Bank of England v. Vagliano (1) and 
approved of by the Privy Council in Norendra Nath Sircar v. 
Kamalhasini Basi (2). These are the principles which in my 
opinion should guide iis in the present case. The applicant Ganga 
Prasad, in giving evidence used language in regard to the com- 
plainant Banke Lai, which clearly amounts to defamation as 
defined by section 499 of the Penal Code, and he has not brought 
himself within any of the exceptions set forth in the Code. He 
therefore committed the oflpence made punishable by section 500 
of the Code. 

In my opinion, therefore, he was rightly convicted. I was 
addressed by applicants learned counsel on the third plea set 
forth in the application, namely, that the sentence is excessive. 
I think, that, having regard to the circumstances of the case, this 
plea has force. The applicant, who has undergone the greater part 
of the term of imprisonment imposed on him, has been released on 
bail, I would reduce the term of imprisonment to that already 
undergone by him. I would also reduce the fine to Es. 250. 

In accordance with the above opinion the sentence of im- 
prisonment passed on the applicant Ganga Prasad is reduced to 
the term already undergone. The fine is also reduced to Es. 250* 
Any excess paid by the applicant must be refunded. The bail on 
which he was released is discharged. 

(1) L. E., 1891, A. 0., 107. (2) (1896) L. B., 23 I. A., 18, at p. 26, 
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MUHAMMAD MOMTAZ ALl KHAN (Peaitoxi*) v. MUEAD BAKHSH 

(Di!yBNDA^’!l?) AN2> 5 OTHBB APFBA.I.S BY THB SAME APPELLANT CONSOBI- 

j>ATBi> ANB MUHAMMAD MUMTAZ ALI KHAN (Pbaintoe) i?. MU- 
HAMMAD MOHSIH (Dependant) and another appeal by the same 

APPELLANT CONSOLIDATED. 

[Od appeal from the Court of tlie Judicial Commissioners of Oudb, LucImow.J 
Aoi F'o*l of 1869 (Oudh JS states Act)-^JBirt mmindari rights — Mights of ^er'- 
sous holding under- ^proprietary rights in milages under ialugdar he fore 
annexation of Oudh^ToUcy of Government under Mecord of Mights 
Circular No, 2 of ld>Ql^M[eritahle and transferahle rights. 

The defendants, either by themselves or thoir predecessors in title, had 
from before the annexation of Oudh, held under-proprietary rights (known as 
hirt or birt zamindari rights) in villages in the taluqa of which the plainti:^ 
was the taluqdar. In the Record of Rights Circular Ho. 2 of 1861 the policy 
of the Government was declared that the birtias who were found in direct 
engagement with the State at annexation, or who have uninterruptedly held 
whole villages on the terms of their pattas under the taluqdars must be 
maintained in the full enjoyment of their rights in subordination to the 
taluqdars.” In suits by the taluqdar to recover the villages. 

Meld on the evidence and under the circumstances of the case, that the 
defendants had shown themselves to come within the benefit of the policy 
declared in the above circular, and had therefore acquired, upon the annexation 
of Oudh by the British Government, heritable and transferable rights as 
against the plaintiff in the villages in suit. 

1. Six consolidated appeals (81, 87, 92, 96, 97 and 101 of 
1903) from decrees of the Court of the Judicial Commissioners 
of Oudh in some cases reversing and in others affirming decrees 
of the Court of tue Additional Civil Judge of Lucknow. 

2 . Two consolidated appeals (84 and 86 of 1903) from decrees 

(16th November 1899) of the Court of the Judicial Commissioners 
of Oudh, which affirmed decrees (20th April 1897, and 23i'd 
November 1896 respectively) of the Court of the Additional 
Civil Judge of Lucknow. 

All the above appeals arose out of suits for the possession of 
various villages situated in the Gonda District of Oudh, and in all 
of them the appellant was the taluqdar of the taluqa of Bilaspur 
in Oudh now known as the taluqdar of Atraula; and all the vil- 
lages in suit were situated in the said taluqa. At the second 
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summary settlement of Oudh the said taliiqa was settled with 
Eaja Umrao Ali Khati; grandfather of the appellant^ who died in 
or about 1860 and was suoceeded by his son Eaja Riasat Ali 
Khan. The latter died in 1865j being succeeded by his posthumous 
son the appellant^ who was then a minor, and his estate was placed 
under the management of the Court of Wards until 6th October 
1886, when the appellant attained his majority. During this 
period the regular settlement of the Gonda District was made. A 
large number of persoos, including the respondents or their 
predecessors in title, claimed under-proprietary rights against the 
taluqdar, and most of these claims w^'ere admitted. Judgments 
of their Lordships of the Judicial Committee have already 
established that some of these claims were fraudulently admitted 
by agents of the Court of Wards. Decrees of the Settlement 
Court were made in favour of the claimants in accordance with 
the admissions. 

On attaining his majority the appellant instituted (amongst 
many others) the suits out of which the present appeals arose. The 
plaint in each ca^e set out the title of the appellant to the village 
sued for and stated the date when he attained majority and that 
his estate was then released from the management of the Court 
of Wards. It asserted that the decrees made at the time of the 
regular settlement were not binding on the appellant because he 
was not properly made a party thereto ; because the agents of 
the Court of Wards were not authorized to admit the claims j 
and because the admissions of the claims were fraudulently and 
collusively made. The plaint also alleged that, independently of 
the decrees made on those admissions, the respondents were not 
entitled to any under-proprietary rights. The relief sought was 
the recovery of possession of the villages from the respondents. 

The only ground raised in these appeals material to this report 
was whether the respondents had under-proprietary rights in the 
villages in suit. . ' ■ ’ 

■ Appeal 87 of 190S. The village in dispute in this case 
was Dhurahim, The defence was that the defendants held under** 
proprietary rights under two grants made by Eaja Omrao Ali 
Khan on 21st September 1848 and 25th January I860; and that' 
the decree ftiade at the regular settlement was binding on the 
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appellant. The grant dated 2lsf} September 1848 was in the 
following terms 

I, Sri Klxan-i-Azxim Masaad-i-Ali aialiaraj Raja Omrao AH Klian^ liave 
executed a 'blrfe samindari in favour of Fakir Bakhsli Maliton, in respect of 
village Biiurnhra, a nankar estate, in tappa Buiirampur of Rargana Atraula 
in tke Sarkar of Bahraick, and made over to him sajal, sakat, sapat in cliatur 
siwan {i.e* tke rights in water, wood and road within its four boundaries). 
Ha is to take possession and occupation of the village with (perfect) 
composure of mind, and to pay the Government due. He is to take one- 
fourth share of the Government revenue as right of birt zamindari, The 
area of the village is fifteen hundred kham (village) bighas»” 

The grant dated 26th January 1850 was in the same terms 
vpithout any reference to the previous grant. On 28th June 1871 
at the regular settlement Eaja Chaudhri, the original respondent 
in this appeal, claimed a decree for under-proprietary right in the 
said village, and on 8th July 1872, his claim being admitted, a 
decree vras made on that admission. 

In the present suit the Additional Civil Judge of Lucknow 
delivered judgment on Srd May 1897, holding that the appellant 
was not properly a party to the suit at the regular settlement ; 
that the admission was not made by any person duly authorized 
to make it; and that the decree of 8th July 1872 was not bind- 
ing on the appellant. He also held that the defendants did not 
hold under-proprietary rights in the village. In the absence of 
proof of the date on which the appellant was born he considered 
that the suit was barred by limitation, and in consequence made 
a decree dismissing the suit with costs. 

On appeal to the Court of the J udicial Commissioners of Oudh 
judgment was delivered by that Court (G. T. Spankie and 
W. Blbxxeehassett) on 19th December 1899. In the course 
of the appeal the date given by the appellant as the date of his 
birth was admitted, and the question of limitation was thus 
settled in the appellant’s favour. 

The Judicial Commissioners held that as the appellant had 
not produced the papers given over to him by the Court of Wards, 
a presumption arose that Salig Earn, the manager of the estate, 
was duly authorized to confess judgment at the settlement. 
They also held that the respondents were birtdars and that ‘ a 
'person holding a birt or birt zamindari tenure under which he 
receives pn^foarth or one^tenth of the profits of the village, ha? , 
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a heritable and transferable share in that share/ On these findings 
a decree was made affirming the decree of the Additional Judge* 
Appeal 92 of 1903. In this case the village in dispute was 
Paeliauta. The terms of the grant dated 4th May 1830 to Mak- 
dum Baklish Khan by Raja Muhammad Khan, wex^e similar to 
those of the grants referred to in appeal 87 of 1903* The pro- 
ceedings at the regular settlement were also the same, a decree 
being passed on admission of the claim in favour of AH Bakhsh 
Khan, the son of Makdum Bakhsh Khan on 8th July 1872* The 
pleadings and the decisions of the Additional Judge and Judicial 
Commissioners (tne latter dated 19th December 1899) were also 
similar to those in the case of appeal 87, 

Appeal 96 of 1903. The village sued for ia this case was 
Tatarpur. At the regular settlement a claim was advanced on 
behalf of the appellant to the superior proprietary right and on 
8th February 1872 this was decreed to him. On the same date 
the eliiims of Ishri Prasad and Sukhmangal Singh, (with whom 
the second summary settlement had been made in 1859) to the 
superior proprietary right were dismissed. They were, however, 
granted sub-proprietary rights ia the village on payment of the 
Government demand plus 15 per cent, and half the cesses and 
village expenses. In this suit, in addition to the defences raised 
in the other suits, it was pleaded that the appellant had no title 
to the village, and that his suit was barred by limitation. The 
Additional Civil Judge gave judgment on 3rd May 1897. He 
followed his previous judgments on the matters then decided, 
and further held that the appellant had no title except ukder the 
decree which he impeached, and that the cause of action having 
arisen in 1869 during the life time of Raja Riasat AK Khan, the 
suit was for this reason barred by limitation. He accordingly 
dismissed it with costs. On appeal the Judicial Commissioners 
on 19th December 1899 affirmed that decree holding that the suit 
was barred ; that the appellant was bound by the decree passed at 
the regular settlement, and that on the merits the respondents as 
hirtias had a heritable and transferable right in the village in 
suit. . ' : . ' . ' 

Appeal 97’ of 1903. In this case the village in suit was 
named Gaur. Both the summary settiements were made with 
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the appellant at the regular settlement on 28rd Februarj 1871 
Arjongxr Goshain claimed the under-propnetary right in the 
village, and a decree was made in his favour on 2nd September 
1872. In this suit the defence was the same as in appeal 87 of 
1903 except that no question of limitation was raised. The 
Additional Judge on 19th January 1898 made a decree in favour 
of the appellant ; but on I9th December the Judicial Commis- 
sioners reversed that decree and dismissed the suit with costs. 

Appeal 101 of 1903. The subject-matter in this case was a 
village called Chatarpara. There was no birt patta. The second 
summary settlement was made with the appellant. At the regu- 
lar settlement on 22nd June 1871 Sublian Chaudhri claimed an 
under-proprietary decree as birtdar. On admission a decree was 
made in his favour on 27th April 1872. The pleadings and issues 
were the same as in appeal 87 of 1903 with the exception of two 
matters, namely, that the appellant's case ought to be confined to 
a share in the village, and that he was estopped from suing by 
his receipt of rent. The Additional Civil Judge on 24th June 
1897 limited the appellant's case to a 14-anna share in the village, 
and in accordance with his judgment in appeal 97 of 1903 made 
a decree in the appellant’s favour. On appeal the Judicial Com- 
missioners on 19fch December 1899 reversed that decree and 
dismissed the suit on the grounds already stated in the other cases, 
and also on the ground that the appellant had by the receipt of 
rents after attaining majority elected to treat the decree of the 
Settlement Court as valid. 

Appeal 81 of 1903. The village in dispute was named 
Kusahwa. The birt patta was granted by Eaja Omrao AH 
Ehan. In other respects the case was similar to appeal 101 of 1903. 
At the regular settlement the decree was on 5th August 1872 made 
in favour of Subhan Chaudhri, In this suit the Additional Civil 
Judge (not the same Judge that decided the other cases) on 4th 
January 1887 held that the cause of action accrued during the 
life time of Eaja Eiasat Ali Khan and the suit was therefor© 
barred by limitation ; that the appellant was duly represented in the 
Etigation and bound by the decree made at the regular settlement, 
and that the appellant had satisfied the decree by the acceptance 
rent, therefore dismissed the suit, On appW the Judicial 
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Commissioners (Ross Scott and Q, T. Spahkie) affirmed the 
decree for the same reasons as in the other cases. 

In the other two consolidated appeals (84 and 86 of 1903) 
the questions raised related to the right of the appellant to recover 
possession, of the villages in suit^, or to receive a larger proportion 
of the profits from the respondents. 

Appeal 84 of 1903. The village in suit in this case was called 
Belha, After the annexation of Oudh the first and second sum- 
mary settlements of the village were made with the respondents 
or their predecessors in title. At the regular settlement, on 11th 
June 1871 a claim to the superior proprietary right was advanced 
on behalf of the appellant against the predecessor in title of the 
respondents. On 15th July 1872 the Assistant Settlement Officer 
recorded that the appellant only present by Tbakur Prasad, 
says we now limit our claim to 10 per cent, malikana. Defend- 
ant is a birtia who bought from Kale Khan. Kale Khan got 
birt from .Raja Muhammad Khan . , , claim to superior title 
dismissed and a malikana of 10 per cent, on revenue decreed 
In the suit in this case it was contended that the appellant 
was not properly a party to the decree, and was not bound by 
it, and that the respondents’ rights, if any, were limited by the 
terms of the grant to them. The relief sought for was possession, 
or failing that, a declaration of the respondents^ rights under the 
terms of the grant. The defence was that the village in suit was 
not part of the appellants' taluqa ; that the decree of 16th July 
1872 was binding ; that the suit was not maintainable, and was 
barred by limitation. It was also contended that the appellant 
was estopped from advancing his claim owing to the receipt 
by him of the malikana dues after attaining majority. The Addi- 
tional Judge on 20th April 1897 held that.the village was not a 
portion of the appellants' taluqa ; that the suit was barred by 
limitation | that the respondents' ancestors possessed the rights of 
birt holders prior to and irrespective of the decree of 16th July 
1872, and were in possession of the village in suit prior to both 
the summary settlements. He consequently dismissed the suit. 
The Judicial Commissioners, G. T. Spankie and W. Blekote- 
HASSETT, on 16th November 1899 affirmed that decree on the sole 
ground that the settlement decrees were binding, on which 
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question they said that the suits having been properly instituted on 
behalf of the plaintiff and not having been disposed of by consent^ 
and there being no evidence of any gross neglect or mismanage- 
ment the decrees passed in these suits cannot be set aside, . . , 
It is not necessary to express an opinioriL on the merits^ but were 
it necessary we should have no difficulty in finding that the 
defendants have held direct tinder native rule and after annexa- 
tion, and that the plaintiff has no title against them.’^ 

Appeal 86 of 1903. This ease related to the village of Badal- 
pur Chaukhandia. It w^as a similar case to that of appeal 84 of 
1903 and the pleadings were of the same nature. The claim at the 
regular settlement was made on 6th January 1871 on behalf of 
the appellant by one Thakur Prasad and a decree similar to 
that in appeal 84 was made on 1st June 1872 dismissing the claim 
to the superior title, but decreeing 10 per cent, on Government 
revenue as malikana. The Additional Civil Judge held that the 
suit was barred by limitation, and that having received malik- 
ana dues after attaining majority, the appellant could not impugn 
the decree of the Settlement Court. He made a decree dismiss- 
ing tha*Buit. On appeal that decree was affirmed on 16tli Novem- 
ber 1899 by the Judicial Commissioners (G. T. Spaxkie and W. 
Blexxeehassett) for the same reasons as in appeal 84 of 1903. 

The following portion of the judgment of the Court of the 
Judicial Commissioners of Oudh in appeal 87 of 1903 is material 
as showing the grounds for their conclusions that the respondents in 
each appeal must be held to have an under-proprietary tenme 
in the respective villages in suit. These conclusions and the 
reasons on which they were based were accepted as correct by 
their Lordships of the J udicial Committee : — • 

The grant is not an isolated or anomalous grant. It is one 
made in pursuance of a widespread custom. Similar grants ar© 
common in the Districts of Gorakhpur, Basti, Gonda, and Bah™ 
raich, and probably other submontane tracts, where large areas 
of jungle had not been brought under cultivation. Probably the 
best description of them extant is to be found in the Gonda 
Settlement Report. 

The author of the Gonda Settlement Report, after explain- 
ing the original structure of the Hindu society in its simplest form 
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^ Para. 86.~Tlie most important classes of biri were of two 
kinds^ the hirt za^indari and the birt jangal tarashi. Of the 
first kind I know no instance more than two hundred years old;, 
and by far the greater number were created within the present 
century when the Eaja granting them was out of possession of the 
lands to which they referred. So complete is the cession that it 
is not likely that the comparatively small gratuity^ which formed 
the consideration^ would have reconciled the Raja to the loss of 
his rights, had he been in actual fruition of them. So their exist- 
ence may really be traced to the operation of the external forces 
Just mentioned. They are most common in Utraula, Sadiilla- 
nagar and Burhaimra where the EaJa had been longest and most 
completely set aside, and in those parganas there is hardly a 
village where they do not constitute the charter of the present 
proprietary family. Their terms, which varied very slightly, “were 
as follows : — 

^ The Raja cedes a certain plot of land or a village to a certain 
grantee. He abandons all rights in water, in wood, and in 
imds ; the on his part is bound to plough and bring in 

ploughs, and inhabitants are liable for the cash assessed by the 
nazim or chakledar of the village. In the event of a grain 
division (as described above) the right of the birtia extends to 
one-fourth of the Raja’s heap. 

^ 87, In Gonda, Mankapur and Bamhanipair, hirts are 
equally common, but on less favourable terms. The Rajas there 
still retained considerable power, and in Gonda at least must have 
entertained strong hopes of recovering the whole. The birtias 
consequently were very seldom invested with the peculiarly 
zamindari attributes of manorial rights or transit dues ; and 
their iseal in clearing the jungle was stimulated only by the per- 
petual cession in favour of themselves and their posterity of the 
old muhaddam^s deduction of one-tenth from the Raja’s grain- 
heap/ 

The treatment of the zamindarby the Muhammadan govern- 
ment is explained in paras. 91 and 92. ^ The dehi nanhar allowed 
by that government, usually bore, in the first instance some defi- 
nite proportion to the gross assets. In Utraula, for instance, the 
'rights’ of the birtias were respected, and, they - were allowed, as 
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they would have been under tlie Eaja^ one-fourth, of the state 
assets. Ihis they continued to receive whenever the Government 
collections were made in grain. It was the general introduction 
of cash payments for whole villages that modified their position in 
this respect ^ 

^ Parct . 97 . — -It has Leon seen that in the original form of 
the society money did not enter at all into the relations which 
subsisted between the purely agricultural classes, nor does it now 
in the north of the district, except in the case of such crops as 
sugarcane and poppy, whose division is effected with difficulty, 
and which occupy an infinitesimal pmportion of the whole area. 
It is only in the rich old cultivation between the Terhi and the 
Ghagra that money -^rents have been at all prevalent for a long 
time. Between the Terhi and the Kawana they are of recent 
and still partial introduction. They have, however, been for 
some time in use everywhere, where the nazims collected direct 
in the lump assessments on whole villages. They were recom- 
mended here by their obvious convenience, as it would have been 
an utter impossibility for any nazim to superintend the grain 
divisions in every village in his charge. The result of their intro- 
duction was that the revenue ceased to bear a fixed proportion to 
the total produce As the revenue ceased to 

bear k fixed proportion to the produce, so did the nanhar of the 
village proprietors, originally a stated share of the revenue, cease 
to fluctuate also. The same sum as had been originally assessed 
as their share continued to be remitted in their favour, whatever 
the lump assessment on the whole village might be. ^ 

^ Pam, 102. — The general introduction of money payments 
had converted zamindari receipts fiom the land into something 
bearing resemblance to rent, and had undermined the fixity of 
tenure which was secured under the old system of payments in 
kind, ' 

Para. 59 of the Basti Settlement Report shows the form of 
biH-patr prevalent in that district. It is very similar to the 
form in use in Gonda, The Eaja surrenders water, wood and 
roads or transit dues -within the four boundaries of the village. 
Ill the entire hirt, 1 alf is declared to be revenue-free and half 
to be therigittof Government. 
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From paragraph 52 it appears that the settlemeut was made 
7" with the birtias^ aa allowance o! 10 per cent, leing payable to 
tie over-xjroprietors. 

In paragraph 59 the Settlement Officer states ^ With 
the exception of Bansi, therefoie^ in every pargana there is, or 
was, a landed aristociaoy in regular gradation. At its head was 
the Raja in possession of whatever portion of the original 
domain had escaped alienation j; next his more or less distant 
coa-ins and the members of his clan generally with their separate 
estates, and after them the great body of birtias. Birt means 
the grant of a right in laud by the original lord of the soil . . 

, . * * The birt grants sometimes conveyed a full proprietary 

right, sometimes only a limited and temporary interest in the 
village • . . , Land was at first of little value and rights 
in large tracts were made over for a nominal consideration or 
given away without any consideration at alL • * . * But the 

common and ordinary form of birt merely conferred a limited 
and subordinate right. The birtia had the entire control of the 
village, but he vras only allowed to retain a definite proportion of 
the profits, most commonly one-tenth or one-fourth, and ^Yas oblig- 
ed to hand over the rest to the superior proprietor. In such eases 
the right, though. limited, was complete as far as it went. If the 
Raja, as hesometime.s did, resumed the control of the village, he 
allowed the birtia to retain a one-fourth or one-tenth of the land, 
as the case might be, instead of his general birt right. I have 
come across several ara^i holdings which aro.=^e in this way. All 
the different classes of hirtias, as well as most of the muhaddams 
or managing lessees, have been treated as zamindars smee 1839, 
and the settlement has been made with them in full proprietary 
right, subject in some cases to the payment of a malihana 
allowance of 10 per cent, to the superior proprietor. 

Paragraph 194 of the Gorakhpur Settlement Report contains 
extracts from the Oa^etteer and a form of modern birt, merely 
. stating that the village is assigned in birt and the birtia is to pay 
the rates payable by birtias in general. The terms are not nearly 
as precise as in the deeds in u^e in Gonda and Basti. 

Paragraph 194 proceeds The nature and rights of a tenure 
30 common in the district formed the subject of Ibng inq^uiries 
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and deliberations ab each recurring revision, of assessment. 
The chief point was to ascertain whether the hirt-holders (birtia 
or birthia) were or were nob proprietors entitled to engage for 
the revenue. The Government at first took the negative view 
and directed settlements with the Rajas and Talnqdars ; but in 
1835 t!ie Board changed its mind. On the report of the Collector, 
Mr. Armstrong, it held that the tenure was heritable and trans- 
ferable, and that the hirtias must be considered as propiietors of 
the villages held by them. Settlement has ever since been made 
with the hirt ias themselves, who have thereby become independent 
of their feudal chieftains. But they must still pay into the 
Government treasury, to he credited to those chieftains, a 
seigniorial fee (malikana) of Rs. 10 per cent, on their revenue.’ 

“ An opinion is expressed that mukaddam birts carrying an 
allowance of one-tenth of the assets were merely granted during 
the pleasure of the grantor. Paragraph 196 contains a further 
extract from the Gazsttccv to the effect that the mukaddarni 
tenure is to all effect a zamindari. Paragraph 1 97 states that 
ab the cession of the district to the English Government a vast 
majority of the land was either revenue free or waste land 
belonging to Government, and although the rajas and grantees 
owned all the cultivated land paying revenue, yet the cultivation 
was arranged for either through the agency of hirtias or mukad- 
dams. 

“ ‘ The hirtias held or claimed to have their lands under 
written grants acquired from the rajas by gift or by a form of 
purchase. To show that hirt often was a recognised mode of 
acquiring land with sale and mortgage, an instance is unearthed 
from the records of 1817, where the Rani of Satasi offers to sell 
19,000 bighas culturable land outright at Ss. 2 per bigha or to 
give it in hirt at Re. 1 per bigha and subject to an annual pay- 
ment of one-fourth of the produce. The duties of hirtias are^ 
defined to be to clear and cultivate the land and to make certain 
annual payment known as malihana. At the time of the ces- 
sion of Gorakhpur to the British most of the revenue-paying 
land was in the hands of hirtias. The whole of parag^na 
Maghar, the Batisgaon tahsil, as well as the greater part of 
Salempur Ma|hauli wore then the property of hirtias,’ 
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In paragraph 198,] theanthor^ having disposed ofbirtia 
communities with acknowledged rights, proceeded to the mtiJmd- 
dam class of hirt. He considered that this tenure was originally 
of a noD-proprietary character. After j-ome os dilations of 
policy the mukaddams were acknowledged by Governoaent as 
t! e subordinate proprietors and engagements were taken from 
them. 

The Bahraich Settlement Eeport referred to at pages 
176 — 179 of Sykes’ Compendium contains a specimen form of birt 
deed in force in Bahraich. It contains a provhion that the Sir-. 
tia is to get continuously the zamindari dues, whether the village 
is held direct or kham. The taluqdar consented to a sub-settle- 
ment decree being passed on that document. The Settlement Officer 
described the hirt, as consisting in the sale of the right to settle 
on a certain plot of waste, and to enjoy all such yaluable per- 
quisites as would necessarily result from that occupation. The 
Settlement Officer only knew of one instance in the Bahraich 
district in which the hirtia had obtained one-tenth of the gross 
produce of the village. He considered that the right of manage- 
ment was expressly reserved to the grantor at his option by the 
terms of the deed. 

It will be apparent from the above quotations, that a birt 
grant was usually made by a person in the position of a Hindu 
Eaja or Governor in submontanic districts, as an act of state, 
for the purpose of bringing waste lands under cultivation. The 
grants are analogous to grants made by the British Government 
under the waste land rules. The necessities of the case demand 
fixity of tenure. It is inconceivable that any reasonable man 
would pay large sums of money, and spend his labour and capital, 
in reclaiming jungle, if his position were no better than that of a 
tenant at will. A small minority of Revenue officials was of 
opinion that the raja had a right to resume such grants. It 
was admitted, however, that force was the prevailing element. 
MaoAndrew^s ^ Some Revenue Matters,’ page 26. 

That was not the view held by the majority of Revenue 
officials, or by the Government, or by the Legislature, and 
indeed the question of resumption was nothing more than a ques- 
tion as to. which of two partners should be the managing partner. 
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It is indisputable that on resumption Ihe birtia would still take 
Ms one-quarfcer share of the rajahs grain-heap. The only differ- 
enee would be that the raja would arrange for the cultivation 
of the village instead of the birtia. The quotations from the 
Basti and Gonda Settlement Reports establish this. This is in 
pursuance of an ancient and invariable custom, prevailing all 
over the north of India, by whic!i a proprietor who is excluded 
from the management of the village invariably retains his sir, 
or nanlmr or speciiBed share of the income. 

In the present case, there is a strong corroboration of this. 
On the biriia refusing to pay the sum of rent of Es. 600 claimed 
by the raja, Umrao Ali Khan, grandfather of Raja Mumtaz AH 
Khan, at once conceded the birtia^ s right to receive an annual 
payment of Rs, 125, during the time of his exclusion from the 
management. These deeds, therefore, indisputably convey a 
right in perpetuity, to the particular share of produce specified 
therein. 

In the Districts of Gorakhpur, Basti, Gonda, and even in 
Bahraioh, notwithstanding the peculiar stipulation in the deeds 
there current, they have been held to also convey in perpetuity 
the right to the management ol: the village. Whole parganas, and 
whole tracLs of country in those districts, are to this day held in 
proprietary and under-proprietary right under these deeds. I 
may note here an error into which the Court below appears to 
have fallen. The deeds do not purport to hepattas or leases. 
They are correctly described as birt-patrs or deeds of cession. 
There can be no doubt that in general the resumption of such 
tenure was an act of might rather than of right. That is the 
opinion to which the Government and the Courts have come, 
after long experience over large tracts of country. I have no 
doubt that that conclusion is a Just and true conclusion, and that 
it is in accordance with the law and customs of the people. , 

I hold, therefore, that a person holding a or birt- 
^arfiindari tenure under which he receives one-fourth or one- 
tenth of the profits of the village has a heritable and transferable 
right in that share, whether excluded from the village manage- 
ment or not. There is in general a presumption that he is also 
entitled to rel^Hnin perpetuity possession and management of the 
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village, though this presumption may be rebutted by the terms 
of the grant. 

For the Eaja, Mr. Lincoln contends that unless the hirt'^ 
pair contains terms giving a proprietary right in perpetuity, the 
defendants have not established their case. That, no doubt, is a 
doctrine of the English law. I do not think that it is applicable 
to the present case. I do not think it is possible to apply the 
ideas prevailing in' the mind of an English conveyancer to the 
construction of a document drawn up in the form used by Hindu 
conveyancers. In the case of Bal Kishan Das v. Legge (1) now 
in appeal before Her Majesty in Council difficulties of applying 
the rule of English law to documents drawn up in the Mahomedan 
form of conveyancing are apparent. Raja Muhammad Khan 
was no doubt a Mahomedan. He, however, held the Hindu 
office of raja. His grant is in the ancient Hindu form couched 
in terms borrowed from the Sanskrit language. In my opinion 
the document should under the rule of justice, equity and good 
conscience be construed in accordance with the ideas prevailing 
among Hindus. In Select Case No. 291, Dr. Howell has dis- 
cussed at some length the presumptions arising in such case. As 
regards presumptions arising from a grant by a Hindu he holds 
that; subject to certain limitations, the presumption is that the 
grant is in perpetuity. In selections from Oudh Government 
Records (Groves), page 40, the kan lingoes and zamindars of the 
Hardoi district expressed their opinion to the Settlement Officer 
that a tenant holding a grove might plant new trees in the place 
of old trees on the principle that what has been given has been 
given, that is to say, there is a presumption in favour of perpetuity, 
I hold that a gift of lands made by a Urt-patr not containing 
express words of inheritance is presumed to carry an estate of 
inheritance. 

For the Raja, Mr. Lincoln concedes that if their Lordships 
of the Privy Council with complete evidence before them, adopt 
the same view that they adopted in the case of Muhammad 
Mumtaz Ali Khan v. Sheoratangir (2) with limited evidence 
before them^ then it will follow that a very large number of 


(1) (1807) L B.E., 19 AIL 434. 


(2) (1896) K E., 23 I. K 75^ (82) ' 
I, L. B., 33 Calc., 934, 940. 
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eases decided by tlie Setilementf Courts in Gouda must have beea 
decided oe an erroneous principle. Mr. MneoMs argument comes 
to this ; that officers who were appointed for the sole purpose of 
studyiiig the history and the institiitioiis of the people in order 
that, they might be able to correctly decide their legal rights, and 
who B]>ent years on the spot in close contact with the people in 
performing this duty, with the conspicuous ability displayed in 
the Gonda Settlement Eeport must have entirely failed to arrive 
at the truth. I should be unwilling to arrive at such a conclusion, 
Mr. LincoMs argument, however, goes further than this. He 
not only says that the managing and collecting tenure of the 
whole village cannot have been in perpetuity • but he says that if 
the raja resumed the village, the hirtias would not even be 
entitled to retain their right to receive from the raja one-quarter 
of the profits, notwithstanding that they might have expended 
large capital in reclaiming the village from jungle. Mr. Lincoln^ 
therefore, calling in aid doctrines borrowed from the law of 
England, is compelled to place himself in opposition, not only to 
the opinions formed by the Government and the Courts in every 
district in ^yhich the hiH tenure is known to exist, but also in 
opposition to the ancient custom of the country acknowledged by 
his elient^s grandfather in the case of Pachautha in 1861. I can- 
not accept his views. 

^^The argument that acceptance by the birtia of leases for a 
short term is inconsistent with a permanent grant appears to 
me to be untenable. It is only in recent years that corn rents 
have been converted into cash rents. The process is not yet com- 
plete in Gonda. Under corn rents, leases would not be necessary. 
Under cash rents, however, reassessments are necessary after 
certain periods. These leases for a term were merely intended 
to assess the cash rents for a few years, in lieu of corn rents 
without in any w’^ay infringing on the birtio/s permanent right to 
one- quarter of the rents and profits, which right is distinctly 
reserved to Mm by thoso^ very leases. Nearly all proprietors 
and under-proprietors in these Provinces are subject to pay re- 
assessment at the close of settlement. By signing an agreement 
to pay a fixed amount for 30 years they do not forfait their per- 
manent interests in their estate. Section 68, clause (2) of the 
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Ouflli Eenf; Act, lays down that a person having certain rights 
in land does not lose them by snbsecpiently taking a, th&h(^ or 
mortgage ii[i which his holding is comprised. In my opinion 
ihe^e leases are not inconsisteot with a right in perpetuity vested 
in the hiriia. The same view has been held iii Earn Bharos v* 
Lai Achal Mam (1) following a decision of this Court in l?w- 
cJiarcm Bhadi v. Shambhudatt Ram (2). 

The learned Coimsel for the Raja strongly contended that 
the present case was on all fours with that of Mam Autar 
MvJiammatd Mib-mtaz Ali (S). It is seldom profitable to attempt 
a clo^e c 3 nip&ri:-'Oii of the facts of different case*. In the px'esent 
case the proposed comparison appears to be more than usually 
unprofitable. In that case^ Salig Ram^ who' confessed Judgment^ 
was an interested person. In this case it is not shown that he 
was personally interested. In that case the mnafi statement 
was not supported by the evidence of the raja and the patwari 
and the other persons. In the present case grants have been 
produced. The purport of them has been fully explained by 
reference to works of arreat authority on the subiect. The nature 
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contended that Act XXVI of 1866 was not exhaustive ; that it 
appKed only to the case of zaraiodars eatitied in theiiv w 
I'lght, whose villages had in some manner become included in a 
‘ Taluqa He contended that tbs Act did not apply at all to 
the case of a grant by a taluqdar where the grantee had con- 
tinued in possession from the date of the grant. He cited the case 
of Drig Bijai Singh v. Oopal Dat Pancley (1). 

“The appellant, on the other hand, contended that the 
defendants must bring their case within Act XXVI of 1866. 
On the authority of the case of The widow of Shankar Sakai 
v. Maja Kashi Parshad (2), I hold that Act XXVI of '1SG6 
is not exhaustive. The rules referred to in the Act do not 
appear to me to be intended to cover the case of persons 
eliiimiDg by grant from the taluqdar. I hold that a right to 
sub- settlement can be proved otlierwise than under Act XXVI 
of 1866. 

“'The respondents have established their right to hold the 
village under grant from the taluqdar as their heiitabie and 
transferable estate. The estate has made one descent from 
Fakir Bakhsh to Eajaiand the respondents have established their 
possession from the time of the grant till the lirsb Summary 
Settlement.” 

On this appeal 

DeGmyther for the appellant contended that he was not 
bound in law by the decrees passed at the regular settlement in 
favour of the respondents. Those decrees were made by consent 
at the time the appellant was a minor, and vvhen his estate was 
under the superintendence of the Court of Wards. That being so, 
it was for the respondents to prove that the consent was given 
by the Court of Wards by a person having authority to give 
it. But no such proof hadfaeeu given, and there w'as therefore 
nothing to show that the appellant had been properly represented 
in the regular settlement proceedings. Reference was made 
to Muhammad Mumtaz AH Khan v. Sheoratangir (3) and 
Ram Aular v. Muhammad Mumtaz Aii Khan (4). Xor can 


(1) (1879) L. E., 7 I. A., 17 : 
1. L. E., 6 Calo., 218. 

(2) (1873) L. E.,4I.A.,198. 


(3) (1896) L. B., 23 I. A , 76 (82) j 
; 1. L. E., 23 Cdc., 934 (940). 

(4j (1897) h. B., 84 I. A, l07 (114) t 
I. L. E., 24 Calo., 853 (800). 
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it be assumed, as the respondents alleged, that the decrees at the 
regular settlement only gave them what they had already inherit- 
ed from their ancestors, for they have not proved that they were 
at that time entitled to possession as 6irt-holders. The addi- 
tional Civil Judge found that the documentary evidence on 
which they relied for such proof had not established their title. 
And even if it were not so, and they were hirt-holders, their 
tenui'o was not necessarily heritable and transferable. Refer- 
ence v/ds TsmdLQ to G 0 W 66 BhunkOiT Moih/iTOijali of BctlTOifyi- 
poTC (l)j the Record of Rights Circular Mo. 2 of 1861 referred 
to in Sykes’ Taluqdari Law, page 174, and by Sir J. Colvilein 
Kishendchtt Maftti v. M'wmtaz Ali Khan (2). The fact that 
leases had been granted to the respondents was also referred to, 
and it was pointed out that that would not have been necessary 
had their tenures been of an under-proprietary character. It was 
submitted therefore that the respondents had not proved any 
■ right to a heritable and transferable interest in the villages in 
dispute against the appellant, 

GoweU for the respondents (except those in appeal 96 of 
1903) was nob called upon. 

1907. June 20th.— The Judgment of their Lordships was 
delivered by SiE Andeew Scoele : — 

Peivy Oodnoid Appbads Mos, 81, 87, 92, 96, 97 
AND 101 op 1903. 

In the six cases out of which these consolidated appeals have 
arisen, the plaintiff was Raja Muhammad Mumtaz Ali Khan, 
the Taluqdar of Atraula, and the defendants were persons 
who, either by themselves or their predecessors in title, claimed 
under-proprietary rights in villages in his taluqa. These rights 
are what are known in Oudh as Hrt, or birt zamindari rights; 
and the question for decision is whether persons holding under 
this tenure have a heritable and transferable right, as against 
the taluqdar, in the villages in respect of which the hirt has 
been created. 

In Mr. Sykes’ valuable Compendium of the Law specially 
relating to the Taluqdars of Ondh (p. 173) it is stated that there 


(1) (1878)D. E..6I.A..I ! 
I, L B., 4 Calc., 839. 


(1) (1879) D. B. 61. A., 145 (165) » 
I. L. B., 6 Calc., ^198 (206). 
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are several descriptions of birt known in Oudh^ but . . . 

the true birt is that known as the bcfA hirt^ created by the 
talu€|dar or proprietor for money paid.^’ In the Gouda Settle - 
meno Report— and the cases now under appeal come from that 
district— the bai birt is spoken of as birt mmindari. 

In the Circular known as the Record of Rights Circular, 
No. 2 of 1861, the Gliief Commissioner of Oiidh deals very fully 
with the subject of birt tenures, and lays down the policy of 

the Government in regurd to '-theoi.' , 

Eirts/' lie says,** v/ere given for whole mauzas, or patches of land in 
manzas. . . . These tenures, when granted by the taliiqdar for money 

received, will be maintained as representing the proprietary rights of the 
birtias who by purchase have acquired the position of intermediate holders, 
and as constituting the portion of the profits left them by tbc taliiqdar. 

. » Birts of entire mauzas arc very common in Gonda and Gorruckpore. 
They originated in purchases from needy taluqdars, and sometimes in clearing 
leases of jungle land. In the Ootrowla (Atrauia) and Bubnec pergunnahs of 
the Go nda district, the birtias had been in many instances admitted to direct 
engagments with the Xative Government for years previous to annexation, 
and, of course, were settled with then, and should have been at the late Sum- 
mary Settlement, on the principle that we are not bound to restore to the 
taliiqdars what they had lost before our rule commenced.” — SjfJces, 174. 

And the policy of the Government is thus declared: — 

“ The Chief Commissioner is clearly of opinion that the birtias 'who were 
found in direct engagement with the State at annexation, or who have unin* 
tevruptedly held whole villages on the terms of their pottahs under the taluq- 
dars, must be maintained in the full enjoyment of their rights, in subordina- 
tion to the taliiqdar s,” 

It appears to their Lordships that, if the respondents in these 
cases have shown themselves to come within the benefit of the 
policy announced in this Circular, they acquired^ upon the an- 
nexation of Oiidh by the British Government, absolute under- 
proprietary rights as against the taliiqdar^ in the villages in 
suit. The learned Judicial Commissioner^ Mr. Bleiinerhassett, 
in a series of very able and careful judgments, has decided in 
their favour, and their Lordships entirely accept his conclusions^ 
and the reasons on which they are based. They will humbly 
advise His Majesty that these appeals ought to be dismissed, 
and the decrees of the Court of the Judicial Commissioner con- 
firmed. The appellant must pay to the respondents who appeared 
’ one set of their costs of the appeals. ' 
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Before Mr, Justice Ktiox, Acting Chief Justice^ mid Mr. Justice Billon, 

: v/ KUNDAK LAL and another (PiAiNTiEPS) V. GAJABHAIi LAB 

AND ANOTHER (DEFENDANTS).^ 

Cinl Procedure Code^ section ^Guardian ad litem — Appointment of 
married tooman tohose husband is alire. 

In no ease can a married woman whose husband is living be appoinf’-ed as 
a guardian ad litem, and if such an appointment is made do Jaeto such 
apparent appointment is not a mere irregularity. Sham Lai v, Ghasita (I) 
followed, Kachagi Kuttiali ffaji v. Vdumpmnthala E:unU Fattra (2) 
dissented from. 

This Avas a suib for a declaration that a decree obtained by 
the defendants against the plaintiffs in the Court of the Subordi- 
nate Judge on the 16th of November 1900 was a nullity as 
against the plaintiffs because they were not represented in the suit 
in which the decree was passed by a legally appointed guardian. 


* JPirSt Appeal Ho. 140 of 19u5, from a deeroe of Bibu Ishri Prasad, 
Subordinate Judge of Cawnpoie, dated the 31st of May 1005. 

{1} . 11901) I, L-. B., 23 AIL, 459. (2) (1905) I. L, B,, 29 Mad,, 68 
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In the former suit tlie present- plaintiffs .were arrayed as defen- 
dants* They were minors and were represented by their mother 
and certificated guardian Musaminat Jamna- Kunwar as their 
■ guardian ad Uiem; but no application was made to the Court ho-: 
have Musaminat Jaimia Kunwar appointed; as ; liiemp 
nor ivas any formal order to that effect x^assed ■at,.;toy stage^'::^ 
the suit. It was cori tended that in any case/ looking toh seetion 
.457 of the ' Code ■ of . Grioimal Procedure^ Musaminat .Jamna 
: Kuiiw a r 001114 ■ not have been . axipointed guardian ad liteMp 
masnricli as,.she was a. married woman and her- husband -was 
alive. The Couro of first instance (Subordinate Judge of Cawm- 
pore) dismissed the suit* The plaintiffs thereupon appealed to 
the High Court. 

The Ilondile Pandit Sundar Lai and Pandit Baldeo Ram^ 
for the appellants* 

■ ^ ’Babu Jogindro - LfatJi 'Ghmhdhri and the HonHole Pandit 
Madan M^oTianyMuXamyap for the .respondents. 

Kis^aXp Acxihg C J., and J,— The point which we 

have to consider in this appeal is w^hether the decree, dated the 
l6th of November 1900 is a nullity as against the plaintiffs as 
they were not represented in the suit in wdiich the said decree 
was made by a legally appointed guardian. The plaintiffs up to 
the time when the suit w’as brought which resulted in the decree 
of the 16th November 1900 were, and one of them still is a 
minor. In the former suit they ’were arrayed as defendants 
under the guardianshix) of Musammat Jamna Kunwar, their 
mother and certificated guardian, but no application was made to 
the Court to have Musammat Jamna Kunw^ar appointed as 
guardian ad litem nor 'was any formal order at any stage in the 
suit to that effeci} passed. It is contended by the learned advocate 
for the ap|)ell ants that in imy ease, looking to theJanguage of 
section 467 of the Civil E^roeeclure Code, Musammat Jamna 
Kunwar could not have been appointed guardian, ad Kfom, she 
being a married woman with her husband still alive. It is true 
that the husband is said to be more or less non compos mentis^ 
but the words used in section 467 a, re very. clear 'and, emphatic ; 
they are in no way hedged or limited by any cxualifying word,; 
and according them a married woman' eannbt be .appointed ; 
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guardian ad litem. This ipasthe view taken ny -cmB 
Sham Lai v. Ohasita (1) and this case is followed in an 
unreported case, S. A. No. liiS4 of 1906, decided on the 1st of 
February 1907. On behalf of the respondents an attempt was 
made to distinguish this case from those cases on the ground that 
in neither of them was a married woman a guardian appointed 
by an authority competent to appoint a guardian. Musammat 
Jamna Kunwar is a guardian appointed by competent authority 
to Eundan Lai and Balbhadra Prasad while they were minors. 
Our attention is called to the'provisions of section 443 of the Code 
of Civil Procedure, also to the ruling in Kachayi Euttiali Haji 
■y. Udumpvimthala Kunhi Puttra (2). Looking, howevei, 


Before Mr* Justice Bicliards and Mr. J ustiee (3“nffin» 

DAMOBAR DAS (Piaiktiep) SHEOEAM BAS AND othees (BEiFE^rDANa:s).« 
Aci IX 0/1872 ^Indian Contract Act), sections 198, 211 and 216— 
e%:pal and agent^BatificaUon---Smt for adjustment of accounts--- Two 
appellate decrees in similar terms-— ‘Ajppeal from one of such decrees only— 
Bes judicata, 

From the decree in a suit for adjustment of accounts both parties 
appealed. Both appeals were decided by one and the same judgment. Two 
decrees were framed;, but. these were in substance identical. The plaintiff 

one appeal only. Meld that his appeal was not 
,g appealed also from the decree in the other 
Joynal) BiU (3) and Banehamda Telan v. 


appealed from the decree in 
barred by reason of his not haYiu: 
appeal. Mariam-nissa BiH v. 

VaitMnatha Sasirial (4) followed. 

^ ‘ • Second appeal No. 980 of 19C6, from a decree of E. 0. 1, Leggatt, Es^., 
' District Judge of Bareilly, dated the 2nd of June 1906, modifying a decree of 
Babu Prag Das-, Subordinate Judge of Bareilly, dated the 30th of September 

'1904 ‘ ^ . 

' ■ ■ (190i):L L.B., 28 All.,;459. ■■ (3) (1906) I B. Oak., 1101., 

I 2 ) (1905) ■tii,. 29 Mad., 58. (4) (1905) I, B. 29 lijad*, UB, ■ 
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The defendants as agents for the plaintiff entered into eei tain contracts 
for the sale of grain for future delivery. The defendants discharged these- 
contracts by means of goods of their own, and when subsequently the plain- 
ti:^sent on gr..in to the defendants to meet these contracts the defendants 
gold the plan jff's grain at a profit. The defendants did not inform the 
plaintiff either that they had fulfilled the contracts with their own grain or 
that they bad resold the plaintiff’s grain at a profit. 

Meld that the plaintiff was entitled to whatever profit was realixed by 
the defendants on this latter transaction. 

Meld also that where on a direction by the principal to his agents to 
purchase grain for him, the agent sold to him their own grain at a price 
higher than the pi’cvailing market r^te, the principal was eut- tied to repu- 
diate the transaction and could not be alleged to have ratified it in the 
absence of knowledge that the agents were selling their own property and 
were charging him" in excess of the market rate. 

This appeal arose out of a suit forau adjustment of accounts 
between the plaintiff and the defendants. . The defendants were 
commission agents carrying on business at Calcutta, and they had 
acted as agents for the plaintiff in a considerable number of 
transactions. The Court of first instance (Subordinate Judge of 
Bareilly) made a decree against whicli both parties appealed. The 
lower appellate Court (District Judge of Bareilly) disposed of 
both appeals by one judgment and found in fayoiir of the defen- 
dants for a sum of Es, l,401-4“0 principal, and Es. 232-6-6 in- 
terest from the institution of the suit to the date of the decree 
at 6 per cent, per annum. The decrees in both appeals were, 
mutatis mwtandiSf exactly similar. The plaintiff appealed from 
one only, and it was objected in limine that the appeal was 
barred by the principle of res judicata. The appeal further 
questioned the decision of the District Judge as to a variety of 
specific items upon various grounds, which are dealt with, in the 
judgment of the Court. 

Dr. Satish Chandra Banerji^ for the appellant. 

The Hon’ ble Pandit Siondar Lai and Mr. itf. Z. Agarwala^ 
for the respondents. 

Eichabds and Gbiwin, JJ. — This was a suit' for an 'adjust- 
ment of accounts between the plaintiff and the defendants. 
The defendants are commission agents, carrying on business in 
Calcutta, and they have acted as agents for the . plain ti AT in a< 
considerable number of transactions. On the-''2iid of 'Marcli^ 
1802, accounts were settled' between the parties,- and'-'a ’Siini'i'of 
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Es. 684r-6-6 was found due to the plaintifi. The case was origin- 
ally triedbefore the Subordinate Judge of Bareilly, and the result 
of his decree was an appeal by the plaintiff and also an appeal 
by the defendants. The lower appellate Court disposed of both 
appeals in one judgment and found in favour of the defendants 
for a sum of Es. 1,401-4-0 principal, and Es. 232-5-6 interest 
from the institution of the suit to the date of the decree at 6 per- 
cent. per annum. He made a similar order in the plaintiff’s appeal 
which was No. 41 1. The plaintiff has brought this second appeal 
without instituting a second appeal against the decree in appeal 
No. 411. As a preliminary objection, it was urged before us 
that the present appeal could not be sustained on the ground that 
the decree in No. 411 had become final and operated as res judi- 
cata. In our judgment there is no force whatever in this objec- 
tion. There was in fact but one decree settling the accounts 
between the parties. No doubt this decree was written out in dupli- 
cate in both the appeals to the lower appellate Court. We over- 
rule this preliminary objection, and in doing so we may refer to 
the case of Mariam-nissa Bihi v. Joynah Bibi (1) and also 
to the case of Panchanadn Yelan v. Vaithinatha Sastrial 

( 2 ). 

To go to the merits. It must be remembered that throughout 
there existed between the parties the relation of principal and 
agent. The several items in dispute require separate considera- 
tion. The first item is a>um of Es. 1,452-16-9. This sum re- 
presents a profit made by the defendants under the following 
circumstances. The defendants as agents for the plaintiff entered 
into certain contracts for the sale of certain grain for future 
delivery. The defendants by means of goods of tbeii own dis- 
charged these contracts, and when plaintiff sent on goods to the 
defendants, the contracts being already fulfilled, the latter resold 
the goods and realized the substantial profit of Es. 1,452-10-9. 
The defendants did not inform the plaintiff that they had by means 
0 p their own goods fulfilled the contracts made on his behalf, noi 
did they inform him that they were reselling the goods forwarded 
by the plaintiff. The plaintiff claims that in the adjustment of 
the accounts between himself and the defendants he is entitled 
(I) (1906) I. H, E,, 33 Calo., 1 101. (2) (1905) I. L. E., 29 Mai, 333. 
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plaintiff was boiinclto discharge the contracts that had been entered 
into on his behalf, it made no difference to the plaintiff that 
the defendants resold the plaintiff’s goods and made a profit, that 
the plaintiff lost nothings and the sum of Rs. 1,462-15'9 should not 
be brought into the accounts at all. The learned District Judge 
in dealing with this matter (at page 18 of the paper-book) says : 

It seems to me that in all three cases the Court below has been 
under a misapprehension as to the nature of the transactions in 
question. In each case the defendants’ duty, when they got 
instructions from the plaintiff to make a forward contract for the 
sale of goods, was simply to make the contract as soon as possible 
at the market rate prevailing at the time for the delivery desired. 
That being done, the plaintiff was bound to deliver at the rate 
contracted for at the time agreed on, whether the result was a 
loss or gain to him, and it follows that the defendants were not 
bound to credit him with more than the price contracted for. It 
was not the defendants’ duty (and indeed this has never been 
contended) to hold on behalf of the plaintiff until they thought a 
favourable opportunity had arrived for selling. In fact, the 
plaintiff had a sort of representative in Calcutta, Durga Prasad, 
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disinterested skill, diligence and zeal of the defendants for his 
exclusive benefit. 

It is a well recognised principle of law that an agent is not 
entitled to make a secret profit by dealing in the agency on his 
own account. Section 216 of Act No. IX of 1872 expressly pro- 
vides that where an agent without the knowledge of his principal 
deals in the business of the agency on his own account instead of 
on account of his principal, theprincipal is entitled to claim from 
the agent any benefit which may have resulted to him from the 
transaction. Section 211 provides that the agent is bound to con- 
duct the business of his principal according to the directions 
given by theprincipal. If he does otherwise and a loss is sustain- 
ed, he must make good the loss ;if profit accrues, he must account 
for it. An agent must never place himself in a position in which 
it is possible that his duty to bis principal and his own interests 
would stand in opposition to each other, and on this principle it 
has been held that an agent employed to settle a debt cannot pur- 
obase it upon bis own account. So long as the relation of princi- 
pal and agent continues, the agent is only entitled to his ordinary 
compensation for his services; all other profits and advantages 
made by him in the business belong to his employers. The law is 
well put in Story on Agency, para. 207 It may also be stated 
as generally true that all profits which are made by the agent 
in the course of the business of the principal belong to the latter. 
Indeed, this doctrine is so firmly established upon principles 
ofpublicpolicy that no agent will be permitted to take beyond 
a reasonable compensation for his services or any profit inci- 
dentally obtained in the execution of his duty, even if sanctioned 
by usage. Such a usage has been severely stigmatized as a usage 
of fraud and plunder. When the profits are made by a violation of 
duty, it would be obviously unjust to allow the agent to reap the 
fruits of his own misconduct, and when the profits are made in the 
ordinary course of the business of the agency, it must be presumed 
that the parties intended that the principal should have the benefit 
thereof. ^ It seems to us perfectly clear that the defendants are 
bound to account for the profit which they made by the resale 
of the plaintiff’s goods, and it is no answer to the plaintiff’s 
claim to say that the plaintiff lost nothincr hv tlip i,rnnGa..*f,iAT% 


BXHOSiB 

Das 


ALLAHABAD SERIES. 


735 


VOL. SXIX.J 


Accordingly we hold that the plaintiff is entitled in the settle- 
ment .of the accounts between him and the cefendants to take 
credit for this sum of Rs. 1,462-15-9. 

The next disputed item is a sum of Rs. 264-13-0. This sum 
represents a loss incurred under the following circumstances. 
The plaintiff directed the defendants to purchase on his behalf 
certain grain. Without informing the plaintiff the defendants 
sold to the plaintiS their own goods, the price being slightly in 
excess of the market rate, and they charged commission and 
brokerage. The plaintiff claims to be entitled to repudiate this 
trans.aotion altogether. It resulted in a - loss to the plaintiff of 
Rs. 264-13-0. It is alleged that the plaintiff ratified this trans- 
action. It, however, appears that he was not aware until alter 
the institution of the suit that the defendants had charged him in 
excess of the market rate, nor did he know until November 1902, 
that the defendants were selling their own goods. Section 198 
of Act No. IX of 1872 provides that there can be no valid rati- 
fication until after knowledge of all material facts. We hold 
that there could be no ratification under the circumstances by the 
plaintiff, and that he is, therefore, entitled to repudiate the whole 
transaction. We hold, therefore, that the plaintill is not to be 
debited in the adjustment of the accounts with any part of this 

The third item in dispute is a sum of Rs. 107-5-0. The 
plaintiff had instructed the defendants to buy certain wheat for 
him. The defendants in pursuance of these instructions sold to 
the plaintiff their own wheat. The market fell and they resold 
at a loss, charging the plaintiff commission and brokerage on 
both the purchase for the plaintiff and the resale afterwards. 
The plaintiff contends that the defendants are not entitled to 
charge the brokerage and commission upon the sale to him with- 
out his knowledge of their own goods. We hold this contention 
to be w'ell founded. The defendants have got credit for their 
brokerage and commission upon the resale. 

• The fourth item is a sum of Rs. 173-10-6. This item was 
another transaction of an exactly similar nature to the one last 
mentioned. The brokerage and commission on the sale to the 
plaintiff of tl;ip • defendants’ own goods amounts to' the sum of 
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Re. 173-10-6. It is true that the learned District Judge allowed 
the plaintiff’s contention as to 25 tons, but the sum which we 
have mentioned is brokerage and commission upon the balance. 
}Ye hold, as in the case of last item, that under no circumstances 
could the defendants claim brokerage and commission upon a 

sale of their own property to their principal without his know- 

ledge aod consent. 

The only remaining item is a sum of Es. 83-11-6. It appears 
that by a mistake the defendants sent a number of gunny bags 
to the plaintiff. The plaintiff infoviSed the defendants of the 
mistake. The defendants gave no instructions to the plaintiff as 
to what should be done with the gunny bags, and they remained 
for a considerable period with the plaintiff. The learned Judge 
has charged the plaintiff with the full price of the gunny hags in 
the first instance, allowing him a similar sum on their return. 
The plaintiff has also been charged with the freight both ways. 
These are admitted facts. It seems to us that the plaintiff should 
not bo charged with the defendants’ mistake. The plaintiff was 
only to blame in so far as he did not at once return the bags. 
But, on the other hand, it must be remembered that he informed 
the defendants that the gunny hags had been sent by mistake 
and the defendants gave no instructions as to what should be 
done. This sum we also think must be credited to the plaintiff. 

The amounts of the several items we have dealt with are un- 
disputed and have been agi’eed to by the parlies, they amount in 
all to a sum of Es. 2,082-7-9. The decree in defendants’ favour 
was for a sum of Es. 1,633-9-6, which was made up of a sum of 
Es. 1,401-4-0 principal, and Es. 232-6-6 interest up to the date of 
the institution of the suit. It is quite clear that the defendants 
were not entitled to interest unless there were some moneys due 
to them. In the view whioh we take, there was nothing due 
by the plaintiff to the defendants. Accordingly the sum of 
Es. 1,401-4-0 must be deducted fromEs. 2,082-7-9 to which we 
hold the plaintiff entitled to credit. 

This will leave a balance in favour of the plaintiff of the sum ' 
of Es. 681-3-9. 

te We accordingly allow .the appeal, set aside the decrees of the 
lower Courts,, and we find that on the settlement ai the acconuts 
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* Criminal Revision No, 880 of 1907, 


between the plaintiff and the defendants there is due to the jgo? 
plaintiff the sum of Es. 681-3-9. In addition to this the plaintiff ' 
will get interest from the institution of the suit on the sum of Das 
Rs. 681-3-9 at the rate of 6 per cent, per annum, and future in- Sheobam 

terest at the same rate upon this amount until the amount is paid. 

The objection is not pressed. It is diimissed. The parties will 
have their proportionate costs in all Courts. 

Afj^eal decreed. 


EEVISIONAL CRIMINAL. 1907 

Before Mr* Justice Bichurde, 

EMPEROR GOKUL .• 

Act (Bocal) BFo, I of 1900-^{Unifed Brovimes MunicijpalUies Act), sections 
82, A^flication for permission to huild — Implied permission — 

Bower to erect necessary scaffolding. 

Where application for permission to build lias been made to a Municipal 
Board and the period mentioned in section 87(3) of the Municipalities Act, 

1900, has expired, the applicant is in the same position as if the erection of 
the buildiug specified in his application had been formally sanctioned by the 
Board. A sanction, express or implied, to the erection of a specified building 
necessarily carries with it a right to put up such ordinary scaffolding as 
would be necessary under ordinary circumstances for the execution of the 
work. 

IhT this case one Goknl applied to the Manioipal Board of 
Cawnpora for sanolion to erect certain buildings within Muni- 
cipal limits. For the space of one month the Board took no notice 
of GokuFs application. Gokul thereupon applied to the Board 
again for orders on his former application, but the Board took 
no notice of this either. After the lapse of a further period of 
one month Gokul commenced to erect the buildings in respect of 
which he had applied for sanction. In to doing Gokul set up 
some scaffolding. Thereupon the Board ordered him to take 
down thescaffbldingwliich he had erected, and, on. his failure to 
do so, prosecuted him. Gokul was convicted under sections 168 
and 147 of the Municipalities Act, 1900, and sentenced to pay a 
fine. He thereupon applied in revision to the High Court to have 
the conviction and sentence set aside. 
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Babu Batya Chandra Muherji, for the applicant. 

The' Assistant Government Advocate (Mr. 'If. K. Porter)^ 
for the Crown. 

RichabdS; J. — This is an application in revision to set aside 
the conviction of the petitioner under sections 168 and 147 of 
Act I of 1900. It appears that the petitioner having occasion to 
erect certain buildings in the city of Cawnpre^ duly applied to 
the Municipal Board for sanction. The Municipal Board neglect- 
ed and omitted for one month after the receipt of that valid 
notice to make or deliver to Gokul any order in respect thereof. 
Gokul thereupon again called the attention of the Board to their 
omission or neglect^ and this omission and neglect continued for 
a further peiiod of a month. Thereupon Gokol commenced to 
erect the buildings for which erection he had given notice to the 
Municipal Board. In doing as he did Gokul was acting quite 
lawfully. Sub-section, (3) of section 87, expressly provides that 
under these circumstances the Board shall be deemed to have 
sanctiooed the proposed buildings absolutely. It became neces- 
sary in the course of the building to put up certain scaffolding, 
and there is nothing to show that the scaffolding which Gokul 
put up was anything otlier than the ordinary scaffolding that 
must of necessity have been put up for carrying out -the buildings 
intended by Gokul. The Municipal Board, however, being 
unable to interfere wdth the buildings set to ^vork to try and make 
Gokul take down the scaffolding as being in contravention to 
section 82 and as a consequence of GokuTs refusal to take down 
the scaffolding the present prosecution w^as instituted. I do not 
think that the Municipal Board of Cawnpore are to be congratu- 
lated on their action in this matter. Even if they had the power 
to order Gokul to take down the scaffolding, I do not think 
under the circumstances that they ought to exercise that power, 
more particularly as Gokul, instead oF:defying them, appears to 
have asked their consent to the maintenance of the scaffolding as 
soon as any question was raised. In my opinion, at the expir- 
ation of the times mentioned in clauseYS'l of section 87 U 
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and that they had written back informing him that an order had 
been made sanctioning the erections in accordance with the 
plans. It must be assumed for the purposes of this ease that the 
erection of a scaffolding sooner or later was necessary in order to 
execute the buildings which in the events which happened are to 
be taken as having been absolutely sanctioned. In my judgment 
the sanction to the erection necessarily carried with it a right to 
put up such ordinary scaffolding as would be necessary under 
ordinary circumstances for the execution of the works j and, as I 
have already stated, it has never been suggested that there is 
anything extraordinary in the scaffolding put up by Gokul. I 
think it can hardly be urged that if the Board had passed an 
order sanctioning Gokul's building in accordance with the plans 
and specifications which he furnished the Board, it would be 
necessary for him to make a fresh application for the erection of 
the necessary scaffolding. Section 82 is relied upon as showing 
that an order for scaffolding is necessary in addition to the per- 
mission to build. It seems to me that section 82 was intended to 
apply to the temporary occupation of the streets, and eeiiainly it 
was never intended to apply to the scaffolding necessary for the 
erection of buildings, sanction to build which had already been 
given. The case strongly suggests that the Municipal Board are 
now trying to prevent the erection of a building which they might 
have prevented had they taken the proper means at the proper 
time. I have no hesitation in setting aside the order of the 
Magistrate of the first class, dated the 22nd of May 1907, and 
also the order of the learned Additional Judge, dated the 12th of 
June 1907. The fine, if paid, will be refunded. 


•Empsbob 
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Bifore Jmiice Knon^i Acting Chief and Mr^ dmiics 

SUKHBEO PB.ASAD Avi> another (Plai27TITES) i?. NIHAL CHAHD 
(Bbeekbantt).# 

Marhei-^MigM of mmindar to estahlish a marhei on hie own land — 
Megulation Wo* XXVII of 1793 — Regulation Xo* VII oJ^1822, section 9. 
There ia no legal objecfcioE to the holding by any person of a *' hat ", or 
marhetj whenever and wherever he may please, provided that he does so on hi« 
own land and in auch a way as not to he a nuisance to neighbouring land- 
holders who have equal lightB with him. Xedarnath v- Saghunath (l)y Sheikh 
JSisharut Ally v, Seeinl Mieser (2), Meeta Sahoo v. Sheikh Surmxir Ali (8), 
and Bhinuh Chomdhtee v. The Collector of Joungore (4), referred to. 

The plaintiffs in this case came into Court alleging that from 
time immemorial they and their ancestors enjoyed the exclusive 
privilege of holding markets within the entire area of the five 
mahals of the village of Shamsabad, and of collectiog ehaudha- 
rahat dues on all articles and live-stock sold within that area 
either upon market days or on other occasions. They also alleged 
that from time immemorial no other market had been held 
within that area. Their cause of action was stated to be that the 
defendant had, on or about the 21st of July 1901 started a new 
market within the above-mentioned area, and within a few yards 
distance of the old market place, and had been collecting cliau- 
dharaliat dues upon cattle and other things sold there. The 
plaintiffs prayed for an injunction restraining the defendant 
from opening any new within the limits of the five 

mahals of the village Shamsabad and from interfering with the 
plaintiffs’ rights. They also asked for damages* The Court of 
first instance (Subordinate Judge of Agraj dismissed the plain- 
tiffs^ suit for an injunction, but gave them a decree for damages 
upon the finding that the defendant had used improper means 
to prevent persons from going to the plaintiffs’ market. From 
this decree the plaintiffs appealed to the High Court, 

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Bam 
Dave^ for the appellants. 


• Mrst Appeal Ho. 45 of 1905, from a decree of Babu EaJ Hath Prasad, 
Subordinate Judge of Agra, dated the 10th of October 1904. 


{!) H-W, R, H. C, Bep., ,1874, 104. 


(8) (I860) 14 a D. R, 489. 
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Babu Jogindro Nath Ghaudkri aod Pandiii Moti Lai Nehru^ 
for the respondent. 

K2>rox, Acting- 0. J., and Dillon^ J.- — The plaintiffs^ 8nkh- 
deo Prasad and Ganeshi Lai, who represent themselves as resi- 
dents of Shamshabad, brought a suit against one Lala JSTilial 
Chand in which they prayed that an injunction be issued upon the 
defendant preventing him from commencing any new ^ hat ^ 
within the limits of the five mahals of the village Shamshabad 
and from interfering with the plaintiffs^ rights. They also 
asked for damages. The case, as stated by them in the plaint 
is that from time immemorial the plaintiffs and their ancestors 
have the exclusive privilege of holding markets within the entire 
area of the five. mahals of the village Shamshabad, and of collect- 
ing ehayifdkarahat dues on all articles and live-stock sold within 
that area either on market days or any other occasions. They 
further alleged that from time immemorial no other market has 
been held within that area; that on or about 21st July 1901, 
the defendant has started a new market within that area, and 
within the distance of a few yards of the old market place, and 
has been collecting Ghaudharahat dues upon cattle and articles 
sold. 

In reply the defendant contends that he is the owner and 
zamindar of the mahal within which, and of the land on which, 
he has held a ^ hat, ^ and that he has a perfect right to hold the 
^hat^ on his own land and within his own area, and the plaintiffs 
have no right to impeach his acts. He puts the plaintiffs generally 
to strict proof of the allegations contained in the plaint, most of 
which he expressly denies. He adds that the ‘ hat ^ complained 
of is held on land appertaining to mauza Patti Siktara and not 
to Shamshabad. The Court below dismissed the plaintiff's suit 
with the exception of the claim for damages, which it allowed, 
upon the ground that the defendant had made use of improper 
means to force buyers and sellers fri;m going to the plaintiflfs’ 
^hat' and compel them to go to Ms own Miat/ 

The pleas taken in appeal are three in number 

(i) That upon the evidence it has been proved that the 
plaintiffs are the Chaudhris of mauza Shamshabad, which includes 
Patti Siktara^^and they have the exclusive right to hold the 
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market ■within that area and to realize the bazar dues | (2) that 
the right claimed has been proved to be an ancient and 
immemorial one ; (3) that the plaintiffs have proved the full 
amount of damages claimed by them. 

The defendant filed a cross appeal in which he urged that it 
had not been proved that improper means were used by him to 
prevent people from resorting to the plaintiffs’ ^ hat ’ and that no 
right to compensation had been made out. 

Before proceeding to state the alignments that were addressed 
to us during the hearing of this appeal by the learned advocates 
on both sides, it would be as well perhaps if we were to make it 
clear what the plaintiffs’ ease was in the lower Court. It is clear 
to us from paragraph 6 of the plaint; as well as from the plaintiff’s 
own evidence; p. 59A, and his statement at p. lA and from the 
evidence of his witnesses, that his case was that the right te hold 
a market had accrued to his predecessors by reason of the feet that 
they were the full owners of Shamshabad and of its four pattis. 
That after having acquired the right in this way they claimed 
that the rights still subsisted, although they had lost all their rights 
in patti Siktara, and nearly all in Shamshabad. Having made 
this quite clear, we now proceed to state the case that was set 
up for the plaintiffs by their learned advocate at the hearing of 
this appeal. 

It was argued that the right claimed had its origin in a grant 
by the Moghul Government and that that grant was ratified by 
the British Government when the province of Agra was ceded to 
them in 1804. The plaintiffs had no documentary evidence of the 
grant in their possession, but its existence must be assumed; they 
said; because they have been in peaceful enjoyment of the right 
since 1839. It is important that the two cases set up by the plaint- 
iffs should be clearly differentiated; because in the case as set up 
in the plaint they might have the right of con tinning to hold a 
market in Shamshabad although they had lost their rights as 
owners; but this could not authorize them to interfere with the 
rights inherent in the owners of Siktara and other adjacent 
mahals to set up markets in their own mahals. In the case of a 
grant or franchise (which, as we have already said, was the case 
set up by the plaintiffs here) on the analogy of the English law^ 
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tliey would have felie right to restrain others: .from 'holdin.g: a/' 
market within such a distance from their own as to raise the 
inference that suoli action would interfere with their rights under 
the gxmt. 

Looking at the case as presented by the learned advocate 
for the appellants; we had to consider (1) whether the plaintiffs 
have proved any grant from sovereign authority such as they 
claim was made in their favour ; (2) whether the grant was of 
such a nature as would authorize us to issue an injunction 
restraining the respondent from holding the market set up by 
him on the ground that it amounted to an infringement of the 
appellants^ right. 

It was asserted; and apparently on good authority; that in 
England markets are derived from royal grant or prescription 
which presumes a grant ; and further that if it is proved to be to 
the damage of a market already existing, the grant may be 
repealed by scir 6 for the King has been deceived in his 
grant. M. v. Butler (Ij. It has been also held (2 Saund,, 174) 
that whether the new market is a nuisance to the old one is a 
matter of evidence. 

So far as Upper India is concerned much valuable informa- 
tion on this subject can be derived from the preamble to Eegula- 
tion XXVII of 1793. The preamble sets out that it has ever 
been a well-known law of the country, that no person can 
establish a ^ gunge, ^ ^haut^ or ^ bazar,^ without authority from 
the governing power. Grants from the sovereign or his represen- 
tative delegating this authority, as well as universal tradition, 
prove that this right was asserted by the Muhammadan Govern- 
ment | and the orders of the Honourable Court of Directors, as well 
as repeated declarations and promulgations by the British Admin- 
istratioBj demonstrate that this right was constantly asserted by 
the Company. It was, howevei', judged advisable to leave the 
, exercise of this privilege to the landholders, Government 
contenting themselves with imposing general regulations for the 
prevention of undue exactions, and occasionally interfering to 
modify or abolish particular imposts as they occurred or were 
discovered* Experience having at length proved that prohibitory 
# ( 3 .) im, 3 220 , 
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orders for preveating oppression were not altejideJ with the 
desired effect, it was determioed on the 11th June 1790, to 
take from the landholders the power of imposing and collecting 

ivilege immediately and 
Careful distinction 
^ which w'as an 
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duties altogether, and to exercise this p 
exclusively on the part of Government, 
was made in the Regulation betw^een ^ sayar 
impost, and ^ sayar ' which was not in reality a duty but a 
consideration for the nse of grounds, shops, and other buildings 
belonging to the landowner. The Government, while pointing 
out that landholders w’ere not entitled te any compensation, 
still determined to compensate holders of malgiiKari lands who had 
been permitted to collect gunge, haiit, bazar or other dues on 
their land. After providing for such compensation, the preamble 
continues as follows : — It was, in consequence, determined, 
on the 2Sth July 1790 to abolish the sayar collections (with 
certain specified exceptions) throughout the three provinces, leav- 
ing it to future consideration what internal diitie.s or taxes should 
be imposed in lieu of them.’^ Tt was farther provided that 
landholder, or other person, of whatever description, shall be 
allo'wed to collect, in future, any tax or duty of any denomin- 
ation/^ and the privilege of imposing and collecting internal 
duties of all kinds was finally resun^ed from landholders, and all 
duties, taxes and other collections coming under the denomin- 
ation of ^ sayar/ with certain exceptions, %vhich do not apply to 
the present case, whether made by Eurupeaos or natives, either 
on their own or on the public account, in gunge, haut, or bazar 
were abolished. This Regulation extended to the three provinces 
of Bengal, Behar and Orissa, and was never, so far as we have 
been able to ascertain, made law in the province of Agra. Since 
the passing of this Regulation several attempts have been made, 
from time to time in the provinces to which it refers, to set up 
rights similar to those which are claimed by the plaintiffs in this 
case, but the claim has been invariably disallowed, as will be 
seen from the following eases : 3fus8ammr4 Dookh Bibia v« 
Ewja Oodw'unt Singh (1), Poorimmul v. Khedoo Sahoo (2) and 
many others, which, as they relate to other provinces, we do not 
think it necessary to set out in detail here. In these provinces 

' (1) 2 A., L, F.,. SOa. , (2) 7 B. D* At, U T./m, 
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,fehe question does not seem to have been thoroughly dealt with 
until the year 1822. In that year Regulation VII found a place 
in the Statute book, and was afterwards extended by Regulation 
IX of 1826 to all lands not included within the limits of estates 
for which a permanent settlement has been concluded in the 
manner prescribed by Regulation VIII of 1793 and Regulation 
II and XXII of 1795. By Regulation VII of 1822 the Govern- 
ment determined to ascertain and settle and record the rights, 
interests, privileges and properties of all persons and classes, 
owning, occupying, managing or cultivating the land, &c., &c., 
or paying or receiving any cesse.i, contributions or perquisites to 
or from any persons resident in or owning, occupying, or holding 
parcels of any village or mahal. Collectors on revising the 
settlement of the land revenue were to prepare as accurate a 
report as pos.sible, and the information collected was to be so 
arranged and recorded as to admit of an immediate reference 
hereafter by the Courts of judicature. It was also enacted by 
the closing words of section 9 of the same Regulation “ that all 
cesses or collections not avowed and sanctioned nor taken into 
account in fixing the Government ‘ jama ’ shall be held illegal 
and unauthorized unless now or hereafter specially sanctioned 
by Government.’' 

In order to bring their claim within the provisions of the law, 
the appellants maintained that their claim was sanctioned. In 
support of their contention they referred us to paper No. 171, 
page 89 of the appellant’s book. 

In that paper in the column of remarks will be found this 
entry ; — “A bazar is held twice a week, when grain and cotton 
cloths are principally disposed of.” They also referred us to 
papers Xos. 359c, 82o, and 360e. All these papers will be found 
printed at pp. 82, 83 and 84 of the appellant’s paper-book. The 
first is headed as an Extract copy of an agreement as to the 
revision of settlement under Regulation IX of 1833, in respect 
of village Kasba Shamshabad, pargana Iradatnagar, district 
Agra.” The only portion of this paper that is at all of any value 
is where it declares that two chaukidars get their pay from the 
weighment fees collected in the market. The remaining two 
papers are copies of the wajib-ul-arz. In the former it is said 
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that the chauMdars are paid by Pitambar Das out of weighment 
fees levied in the market. Paper No, 360c does not help at all. 
Nowhere in these papers do we find that the cesses claimed by the 
appellants were avowed or sanctioned by Government^ and still 
less do we find that they were taken into account in fixing the 
Government jama. If they w^ere so taken into account^ notice 
of the fact would most undoubtedly appear in the record made by 
the settlement officer which is to be found in the forefront of every 
settlement misl (record). From the fact that that paper has not 
been produced, we have no alternative but to infer that these 
cesses were not taken into account in fixing the Government jama 
and that they are illegal and unauthorized. 

Therefore if we were to hold, which we do not, that the appel“ 
lants have established a grant from Government in their favour, 
their case would not be helped any further, because, in addition 
to the grant, they would have to show that the cesses which, 'by 
virtue, of this grant, they claim to enforce were avowed and sanc- 
tioned and taken into account in fixing the Government jama, or 
that they were, after the settlement which was made under regu- 
lation VII of 1882, specially sanctioned by Government. No 
attempt has been made to prove any such sanction. We learn, 
moreover, from paper 0.66, dated the 10th of December 1830, 
that the lambardar had the right of establishing a bazar on bis 
land on any day he thought proper. Claims to establish a right 
similar to that which is claimed by the plaintiffs in this case have 
apparently been rare in the province of Agra. Only some two 
or three cases are to be found in the reports dealing with a similar 
question. The first of these is an unreported case ofLala 
dhar v, Baijnath Bharlce (1). That case is on all fours with the 
case before us. It was a suit brought by some tenants against 
the zamindars of Kurma in the district of Allahabad on the alle- 
gation that they had had a long established market in their 
mauza, from the dues and profits of which they derived a consi- 
derable income ; that the defendants had recently established a 
new market very near to the plaintiff^s market, and that both 
markets being held on the same day in the week the plaintiffs 

,were ^ deprived of the profits of their market. It was held by 
' ' ' . ' ' ; « 

' ' ’ /(I) Fits! Appeal No, Ul of 1809, aeoMei IStli Beoembir, 1869* 
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tlie learned Judges in that case^ (Morgan 0, J., and RosS; J.^") that 
there was no authority to show that a suit of this description can 
be maintained here: that though in England a market could be 
held only by charter from the Crown or by long usage from 
which a grant w^ould be presumed, the prerogative of conferring 
this right is not known here. From wd:at we have already said 
it will be seen that, wdth all deference to the learned Judges 
who decided that case, we are not prepared to agree with them in 
this part of their Judgment, but we do agree with them when 
they go on to hold that the owner of land is free to use it for a 
market or for any other lawful purpose, and the ownm* of a 
neighbouring market has no right of suit for the loss which may 
ensue by the establishment of the new market. This case was 
followed in KedarnathY. JRaghunath (1). From several deci- 
sions it would appear that the Sadar Dewani Adalut of these 
provinces held that claims of this nature were claims which could 
not be enforced by Courts of law unless they had been sanctioned 
by Government through the Settlement Officer. Vide Sheikh Bis-> 
hand Ally v, Se&tul Misser (2), Meeta Sihoo v. Sheikh Siirwur 
Ali (S), Bhinuk Ghowdhvee v. The OoUector of Jounpore (4). 

Further, we learn from the Circulars of the Court of Nkamut 
Adawlut of these provinces edited by J. Carrau (1856), p, 185, 
that the Sadar Diw^ani Adalat “ decided on appeal from an order 
of the Cominissioner of circuit of the 15th Division that zamin- 
dars and other proprietors of land have a right to establish haute 
or fairs on their own land and to hold them on any day that they 
think proper, and that it is not competent to Magistrates to pro- 
hibit the establishment of haute or fairs, or to fix the day on 
which they may be held, on the plea of interfering with the right 
of a neighbouring /iUtti-holder or on any other ground.^^ The 
value of this is that it shows what view was taken by the Sadar 
Diwani Adalat of the law as it then stood. 

In opening his case the learned advocate for the appellants 
drew our attention to certain papers which are to be found at page 
61, et seqq,^ of the appellants’ book as showing that immediately 
after the Mutiny others had tried to open markets in Shamshabad 

(1) X*W* F., H. C, Eep., 1874, 104. (3) (1860) 14 S. B. A., F., 439. 

(3) F., C. Bep., 1869, 40. (4) H-W. F., H. 0. Bep.,'l867, 371, 


SUICHBEO 
Fbasab , 


Kihau 

ChaIJI), 





SlTKHDEO - — i. o 

Pbasap of the pargana^ if he apprehended any disturbance on account of 

fNiHAii the rival claims to hold markets, he was to initiate a case under 

. Chans. section 182 of Act No* V of 1861— obviously a mistake for 

section 282 of Act No. XXV of 1861, The action taken by the 
Magistrate, as he himself is careful to point out in the same paper 
in no way deals with the claims of the parties* They are referred 
to the Civil Courts. All that he was concerned with was to 
prevent a breach of the peace between the two angry claimants 
to hold a market. 

But to return to what we have in the preceding part of our 
Judgment pointed out as the view taken by the Civil Courts, and 
by the Chief Criminal Court in these provinces* 

No precedent to the contrary has been shown to us, and in 
the face of what we therefore believe to be the uniform current 
oi decisions on this 'subject, we are noc prepared to resort to such 
an extreme step as to interfere with the liberty of the subject to 
' hold a haut whenever and wherever he may please, provided he 
do so on his own land in such a way as not to be a nuisance to 
neighbouring landholders who have equal rights with himself. 
In the present case the person who asks us to interfere with 
the rights of a landholder is himself no longer a landholder. He 
was originally one, and as such would have had the right to 
establish a haut on any portion of his estate. But when he lost 
his status as landholder, his privileges presumably would lapse 
with the loss of the land. 

Be this as it may, he certainly has no status whereby he can 
ask us to interfere with the rights which belongs to the respon- 
dents who are landholders. 

The result is that the pleas taken in appeal fail, and the 
decree of the lower Court is affirmed so far as it sets aside the 
plaintiffs^ claim, and the plaintiffs^ claim is dismissed in toto. 
The respondent will get his costs both of this Court and the 
Court below* 

Appeal diBWhisBed. 
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MBfoT& Mr^Jmties Knoss^ AGiing Chief Justice ^ Mt. Justice Banerji, Jff* 
Justice Burhitif Mr> Justice Michards and Mr» Justice Dillon^ 

HAEI BAM (Defestdant) v. AKBAR HITS AIM (Plaintiff ).* 

Act Wo „ VII of 1870 (Court Wees AotJ^ sections 9,10, 11 and ZB^^Oouri 
fee — Ilaint^Court fee on gilaint disaovered during progress of suit to 
he insufficient ’^Limitation — Act Wo, XV of 1877 (Indian Limitation 
Act J, section 4. 

Meld that when it has been discovered that' through mistake or inadvert* 
ence a plaint has been filed on an insufficient court fee stamp, the 
Court upon discovering the mistake can, at any time and without any regard 
to limitation, have the proper court fee made up, and when it is so made up, 
the plaint is as valid as if it had been properly stamped when presented. 
The principle of the decision in Balharan Bai v. G-ohind Wath Tewati (I) so 
far as applicable to plaints rejected. 

This was a suit for the recovery by right of pre-emption of 
certain muafi and zamindari property, and was valued for the 
purposes of court fee under section 7, clause (v), sub-clause (c)^ 
at fifteen times the nett profits, which the plaintiff stated to be 
Rs. 46* The officer of the Court reported that the plaint was 
sufficiently stamped, and it was admitted and entered in the 
register of civil suits. The defendant in his written statement 
took the plea, among others, that the plaint was not sufficiently 
stamped. Thereupon the Court (Monsif of Amroha) framed an 
issue as to the sufficiency of the stamp. It took evidence and came 
to the conclusion that the profits of the property has been under- 
estimated by the plaintiff, and that the court fee paid was insuffi- 
cient. It did not declare the amount of the deficiency, and it did 
not require the plaintiff to make it good, but dismissed the suit 
upon the ground that upon the date on which it found the amount 
of court fee to be insufficient, the period of limitation for the insti- 
tution of a suit for pre-emption had already expired. Against 
this decision the plaintiff appealed to the Subordinate Judge 
of Moradabad, who allow^ed the appeal and remanded the suit 
under section 562 of the Code of Civil Procedure to the Court of 
first instance. From this order the present appeal was preferred 
by the defendant. 

* First Appeal Mo. 99 of 1906, from an order of Sheikh Mania Bakhsh, 
Subordinate du<^o of Moradabad, dated the 7th of September 1906. 

(1) (1890) I, L. 1 % Alb, 1^9. • . 
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MubsW Gohul Prasad (with whom Dr. Satish Chandra Ban^ 
erji)f for the appellants contended that the provisions of section 10 
of Act No. VII of 1870 could only be applied to the special class 
of eases in which the court has of its own motion issued a commis- 
sion to a proper person directing him to make an investigation 
into the amount of annual nett profits or market value of the 
subject-matter claimed, and not to cases, for instance, in which the 
Court has held a similar inquiry in person, or in which it had 
arrived without inquiry at a finding that the fee payable in 
the suit had been wrongly computed. He further contended that 
for the last seventeen years, since the Full Bench of this Court had 
decided the case of Balharan Rai v. Gohind Nath Tewari (1) 
this Court had drawn a sharp distinction between cases in which 
a document had been presented to a Court without being properly 
stamped through mi -take or inadvertence of the party presenting 
it and cases in which the document had been through mistake or 
inadvertence of the Court received by the Court without being 
properly stamped. To the latter class of cases only had the indul- 
gence allowed by section 28 of the Court Fees Act been granted, 
and as regards the former class of cases it had been held that the 
Courts could not give time for paying in the additional fee beyond 
the period allowed by law for instituting the suit. His conten- 
tion was that the present case was a case in which the Court had 
not held any investigation in the mode prescribed by sections 9 
and 10 of Act No, VII of 1870; farther that the mistake in the 
court fee had been the act of the party and not of the Court, and 
therefore, as it was a case in which the suit had been barred by 
limitation at the time when the mistake was found out, time 
could not be given to the plaintiff to remedy the defect. Numer- 
ous cases were cited in the course of the argument, practically 
all of which are referred to in the judgment of the acting Chief 
Justice. 

Mr. AMul Majid f for the respondent, argued that Jainii 
Prasad^B case (2) did not apply, as there the plaint was never 
admitted in court, the office having immediately reported about 
the deficiency in court fee. In Balharan^ s case (1) also the 

(1) (1890) I, L, B., 12 AIL, 129. (2) (1893) I. L. 16 AH, 6?. 
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appeal had not been admitted within the period of limitation. In 
Skinner v, Ord (1) it was held that the petition of plaint having 
been sufficiently stamped as one to sue as a pauper and having 
been registered as such^ the date of institution of the suit should 
be reckoned from the date of the presentation of the plaint and 
not from the date of the payment of the court fee. Once a plaint 
was admitted, section 28 of the Court Fees Act applied, even in 
the case of a mistake by the plaintiff. Section 9 of the Act simply 
empowered the Court to issue a commission : it did not take away 
the powers of the Court given by section 392 of the Code of Civil 
Procedure. If the Court had not got th e power to hold an inquiry 
itself, there was nothing to be delegated to a Commissioner. Sec- 
tious 9 and 10 of the Court Fees Act did not limit the inadver- 
tence to the inadvertence of the Court. All the other High 
Courts had dissented from the rulings in the cases of Balkaran 
Rai and Jainti Prasad. The present ease was governed by 
the decisions in LalY. Kirath Chand (2), Sheo Pariah 

V. Sheo Ghulam (3) and Mnsammat Beget Begam v. Syed 7maf 
Ali{4:). 

Mimshi OoJcul Prasad ve-pllei, 

Knox, Acting 0. J. — The facts out of which the question 
raised in this appeal springs are as follows . 

On the 29th of September 1906 the respondent instituted a 
suit in the Court of the Miinsif of Amroha. He asked for a 
decree declaring his right of pre-emption oyer (1) a share of 
certain property which he described as with zamindari in 

Thok Khurd ; (2) a share of property described as muafi with 
zamindari together with a proportionate share of shamlat land in 
Patti Khwaja Bakhsh, Thok Kalan, and (3) all rights appertain- 
ing to the above-mentioned properties. For the purpose of 
determining the jurisdiction of the Court, he valued his claim at 
Es. 800, which he said was the actual value of the property 
claimed by him, and he computed the fee payable under Act Ko. 
VII of 1870 in accordance with the provisions of section 7, clause 
(5), paragraph (c) of that Act. He stated the nett profits that 
had arisen from th© land during the year next before the date of 

(1) (1879) J. L. B., 2 All, 241. (3) (1880) L L. R., 2 All* 875. 

p) (1880) I. L. B., 2 All, 68g. (4) N-W.-P,,, S.'C, Eep., 1874,^ 
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prese'Btiag His plaint as being 45 j he multiplied this sum by 
.fifteen and paid an ad valorem fee upon Es. 675 as set out in 
Schedule I of the Act. The Munsarim, to whom the plaint was 
presented^ certified that the court fee paid was sufficient, and that 
the suit had been instituted within the period allowed by the law 
of limitation of 1877. The plaint was thereupon admitted and 
registered on the 29th of September 1907. 

One of the pleas taken in the written statement was that the 
court fee paid was insufficient and that the suit was not cogniz- 
able by the Court. It was not stated by the defendant why or how 
the court fee paid was insufficient, nor was it stated what court fee 
was necessary under the provisions of Act No. VI I of 1870. 

The Munsif fixed an issue : — Is the court fee paid insuffi- 
cient Several witnesses were examined touching the point 
thus raised, and after considering them the learned Munsif found 
as follows : — ^^The properties sought to be pre-empted are muafi 
and, therefore, the plaintiff has paid court fee on fifteen times the 
amount of the income. He puts the income of his propei'ties at 
Rs, 46, and there is not much difference about that. But it is 
clear that there is a garden also in the properties in dispute, and 
the plaintiff has neither given its separate value nor paid any 
court fee for that • • > • The plaintiff ought to have paid 

a separate court fee in proportion to his share of the garden 
claimed, but he has not done so. Besides this there is an income 
of Rs. 27 from market and nakhasa and the plaintiff has not 
mentioned it also. The plaintiff^s witnesses were also compelled 
to admit that there is some income from market and the nakhasa. 
The patwari puts the income of the market at Rs. 48 per annum, 
but in my opinion it is somewhat exaggerated. Whatever may 
be the income from the market and the nakhasa^ it will not make 
much difference at the present stage, because the plaintiff has 
totally ignored it and paid not even a single shell as its court fee. 
It may be said that the income of the market and the nakhasa is 
included in Rs. 46, but what about his garden ? Court fees on 
groves ought to be paid on their actual price and not on fifteen 
times the amount of the profits. The plaintiff has given no value 
therefore, I hold that the court feej)aid by him 
Is |iot* suffici^nt.:^'^ ' _ ' . 
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The learned Munsif, though asked^ refused to grant time to 
: make up any deficiency in the court fee and dismissed the suit. 

In appeal the following pleas Avere taken : — (1) The court 
fee paid is sufficient, the net profits of Es. 45 include the profits 
from the bazaar, cattle market, &c. ; (2) if in trying the suit the 
Court came to the eoncliision that the court fee paid was insuffi- 
cient, it should according to law have granted time to the appel- 
lant to make good the deficiency. 

The Subordinate Judge who heard the appeal arrived at no 
finding upon the question whether the court fee had or had not 
been rightly computed, or whether or not the profits alleged by 
the appellants were correct. In his opinion the case was exactly 
on all fours with the case of Babu Lai v. Asi Kunwar (1). He 
held that the Court should have allow^ed the plaintiff to make 
good the deficiency, though the time of limitation had expired. 
He accordingly set aside the decree of the Court below and 
remanded the case under section 662 for trial on the merits. The 
pleas taken in this Court were that, as the period of limitation had 
expired, the deficiency in court fee could no longer be made good, 
and as there was no valid plaint on the file within the time 
prescribed by law, the Court of first instance had acted rightly 
in dismissing the suit, * 

The learned Judges before whom the ease came were of 
opinion that the appeal should be heard and determined by a Full 
Bench of this Court, and the question which we have to consider 
in this case is whether a Court, which, after a suit has been 
admitted and registered, sees reason to think for any cause that 
the annual nett profits or the market value of the subject-matter 
of the claim have been wrongly estimated and thereupon proceeds 
to hold an inquiry, is bound, if the result of that inquiry shows 
the estimation to be insufficient, to give time to the plaintiff to 
pay in the additional fee, whether the time so given be or be not 
within the time allowed by the law of limitation for bringing 
the claim, and what is the result if the additional fee be paid 
within the time fixed by the Court ? The learned vakil for the 
appellant contended that the provisions of section 10 of Act Ho, 
TII of 1870 could only be applied to the special class of cases in 
(1) I, £♦ E., ^7 Alh i87« 
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which the Court has of its own motion issued a commission to a 
proper person directing him to make an investigation into the 
amount of annual nett profits or market value oi the subject- 
matter claimed, and not to cases, for instance, in which the Court 
has held a similar inquiry in person or in which it had arrived 
without inquiry upon a finding that the fee payable in the 
suit had been wrongly computed. He further contended that 
for the last seventeen years, since the Full Bench of this Court 
had decided the case of Balkaran Rai v. Qohmd Nath Tewari 
(1), this Court had drawn a sharp distinction between cases in 
which a document had been presented to a Court without being 
properly stamped through mistake or inadvertence of the party 
presenting it and cases In which the document bad been through 
mistake or inadvertence of the Court received by the Court with- 
out being properly stamped. To the latter class of cases only 
had the indulgence allowed by section 28 of the Court Fees Act 
been granted, and as regards the former class of cases it had been 
held that the Comts could not give time for paying in the addi- 
tional fee beyond the period allowed by law for instituting the 
suit. His contention was that the present case was a case in 
which the Court had not held any investigation in the mode 
prescribed by sections 9 and 10 of Act VII of 1870 ; further that 
the mistake in the court fee had been the act of the party and 
not of the Court, and therefore, as it was a case in which the suit 
had been barred by limitation at the time when the mistake was 
found out, time would not be given to the plaintiff to remedy the 
defect. 

I shall first deal with the contention that section 10 of Act 
No. VII of 1870 comes into play only when the Court has issued 
a commission under the preceding section to a proper person for 
the purpose of ascertaining the market value of the nett annual 
profits of an estate. 

It is obvious in the first place that to admit this contention 
will involve the anomaly that a Court when it delegates its 
power of investigation to another person enjoys powers which it 
cannot exercise when it holds the investigation itself, and for 
this doctrine we know no authority. 

, ■ ^ - (1) (1890) I. b. B,, 12 All, im "" 
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On the ofclier hand, the very fact that a Court is empowered 
to delegate certain powers to another is of itself proof that the 
powers thus delegated are powers with which the Court is itself 
armed. 

In the second place an inquiry into the history of sections 9 
and 10 of the Court Fees Act shows that there is no foundation 
for any contention of the kind advanced by the learned vakil for 
the appellant. 

At the time when Act No. VII of 1870 was placed upon the 
Statute Book the Act which regulated the procedure of Civil 
Courts was Act No. Till of 1859. That Act contained a section 
(section 180) which empowered Courts under certain special cir- 
cumstances to issue a commisdon for certain purposes to an officer 
of the Court, directing him to make an investigation and to report 
to the Court. The ascertaining of either the market value of 
property or the nett annual profits of an estate was not one of 
those purposes. When Act No. VII of 1870 first became law? 
section 9 stood as it stands now. But section 10 at that time 
consisted of three clauses and the third clause ran as follows :~ 
Section 180 of the Code of Civil Procedure shall be construed 
as if the words Hhe market value of any property or^ were 
inserted after the word ^ ascertaining ^ and as if the words ^ or 
annual nett profits ' were inserted after the word ^ damages. 

The object and meaning of this clause is evident. It was 
that section 180;, Act No. VIII of 1859, should be read as part of 
section 10, Act No. VII of 1870. It empowered Courts in any 
suit in which the Court might deem a local investigation to be 
requisite or proper for the purpose of ascertaining the market value 
of any property or the amount of annual nett profits to issue a com- 
mission to a proper officer for the purpose of conducting the neces- 
sary investigation and to consider the report of the Commissioner. 
Upon the repeal of Act No. VIII of 1869, the Codes of Civil 
Procedure which followed in 1877 and in 1882, contained sections 
which re-enacted the provisions of section 180, Act No. Vlllof 
1859, as amplified by Act No. VII of 1870, section 10, clause 
They contained also an important addition to the efiect (vide 
section '392 of Act No. XIV of 1882) that such ■commission ■was 
mlj to when tho inyestigation, deemed, necessary by -the" 
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The use of the word in section 10 must not be over- 

looked. "When the section is read with the incorporated section 
892 of the Code of Civil Procedure, the obvious inference is that 
the power of delegation was not to be exercised as a matter of 
course or on the mere requisition of a party to the suit. On the 
contrary, the language used shows that the section was framed so 


as to discourage as much as 


possible local investigation by a 


commissioner. 


From 1870 onwards clause (iii) of section 10 of Act No. VII 
of 1870 stood side by side with the amplified section 392 of the 
Code of Civil Procedure, until in 1891 the Legislature, on going 
through the Statute Book with the object of removing certain 
Statutes and portions of Statutes which were spent or had become 
unnecessary, expunged clause (iii) of section 10 as no longer 
necessary (Act XII of 1891, Schedule I). This then is the history 
of sections 9 and 10 of Act No. VII of 1870, and from a study 
of it we can arrive at the following conclusions, viz. 

(1) A.S an ordinary rule when a Court considers it necessary 
to ascertain the market value, &c., of any property the law requires 
the Court to hold the investigation in person. 

(2) Only when such investigation cannot be conveniently held 
by the Court in person is it to issue a commission to a proper 
officer to hold the investigation on its behalf. 

This being so, I find it impossible to confine the operation of 
section 10 of Act No. VII of 1870 only to investigations held by 
a Commissioner. This restricted interpretation is based upon the 
use of the word such ” in the opening words of section 10, 
clause (i). 

The object of the law may be in artistically expressed, but the 
intention evidently was to empower Courts to hold inquiry, and it 
was intended that they should do so preferentially themselves. 

To interpret that language, so that if they did hold the inquiry 
themselves nothing would follow, but that if they held it by 
deputy most important results in favour of the plaintiff would 
follow, is wntrary to the way in which Kevenua Statutes should 
fee interpreted aud would lead k aa abswdit^^ , 










lIXiHlBiD SSlISSr 





liberal mterpretation fcbat tbe 


, . I prater fcne possible and more 
word sucK is meant to refer to any investigation iield tinder 
section 9^ and that it applies to all investigations, both those held 
by a Court per se and those held per aliurfb under its commission, 
whenever it sees reason to think that the annual nett profits or the 
market value of any such land, &c., as is mentioned in section / , 
paragraphs 6 and 6, have or has been wrongly estimated. 

In all such cases, if the estimation is found insufficient, the 
Court has no option but to require theplaintifif to pay the addi- 
tional fee payable and to stay the suit until such fee is paid. 

I hold then that sections 9 and 10 of Act No. VII of 1870 
govern all cases in which a Court may think it necessary to hold 
an inquiry into the market value of or the annual nett profits 
arising out of the property, the subject-matter of the claim, and 
whether that inquiry be by evidence taken on an issue raised by 
the defendant or by a local investigation held in person or by 
commission or otherwise. 

But the next contention is that the Court can under section 
10 stay the suit only for such period, if any, as may remain 
unspent of the period prescribed by the Limitation Act of 1877 
as the period within which the particular suit can be brought. 

This contention is not based upon any words or expressions 
contained in Chapter III of Acl; No. VII of 1870. There are 
no direct or indirect words of limitation contained in either 
section 9 or 10. If we read them as they stand and without 
reference to any Act or precedent, the powers given in them can 
be exercised at any time up to the passing of the decree in a suit. 
There is also no limitation in section 892 of Act No. XIV of 
1882, which must be read with these sections. 

The contention is based upon the line of reasoning contained 
in the judgment delivered by the learned Chief Justice Sir John 
Edge in Balharan Rai v. Qohind Nath Tewari (1), and 
adopted by the other four learned Judges of this Court 'who sat 
with him to hear and determine that appeal Briefly put that 
reasoning is that— 

(i) The law, section 6 of Act No. VII of 1870, prohibits a 
Court from receiving, filing or using a plaint unless that plaint 
® fi) (1890) I,.L. B., 12 All. 129. 
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has affixed to it a court fee of the proper value required by Act 
No. VII of 1870- 

(ii) If the period prescribed by limitation does expire before 
such court fee is affixed^ the plaint, when the court fee is affixed 
after that period has elapsed, is a plaint to the hearing of which 
limitation is a bar, or, to put it in another form, that there will 
be in this last mentioned case no valid suit as to the merits of 
which the Court can give a decision 

(hi) It is only in those cases where an order can lawfully be 
made under section 28 of the Court Fees Act that the principle 
o^nuno pro tunc can he applied and the plaint treated as if it 
had been properly stamped in the first instance. 

Beyond all doubt any line of reasoning which found favour 
with the Judges who decided Balkar an Mai v. Qobind Math 
Tewari is entitled to great respect and consideration. But it 
must always be remembered in considering Balkaran Rai^s 
case that the conclusion arrived at in Balkaran Mai v* Qobind 
Math Tewari is the opposite of that arrived at by the Full Bench 
of this Court in another case, Ghedi Lai v. Kirath Ohand (1). 
The view that found favour with the Judges in the case first 
named was put forward by the learned vakil for the appellants 
in the latter case, but the learned Judges held unanimously that 
if a document which ought to bear a stamp under the Court 
Fees Act has been used in the High Court, and the mistake or 
inadvertence, which permitted its reception in a lower Court: 
without being properly stamped, comes to light in the High 
Court, any Judge of that Court may, under section 28 of the 
Court Fees Act, direct that it should be properly stamped.^^ 
Further that when a proper order has been^made and carried 
out, the original mistake and inadvertence and all subsequent 
consequences of such mistake or inadvertence are cnred.^^ 

In Balkaran MaVs case, as the learned Chief Justice pointed 
out at page 147 and again at page 150, sections 10 and 11 
of the Court Fees Act relate to suits and do not relate to 
appeals.^^ Balkaran MaVs case was the case of a memorandum 
of appeal which had been insufficiently stamped and the force 
and value of sections 9 and lO^was not jin question. ^ 

^ (1)3[1889) L A ^ 
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Apart, however, from these oonsiderations, and with the 
utmost respect to the Judges who decided that appeal, I find 
myself unable to follow them when they make Act No. VII of 
1870, which is an Act dealing with purely fiscal matters, and the 
main object and intent of which is to prevent the Government snox,A.C.J 
being defrauded of the fees prescribed by it, act and react upon 
the Indian Limitation Act of 1877. The law npn the subject 
of stamps is altogether, says Taunton, J., in Morley v. Ball (1), 

“ positivi juris, it involves nothing of principle or reason, but 
depends entirely upon the language of the Legislature.” In 
interpreting Act No. VII of 1870 the safest canon of construction 
is perhaps j that very lately laid down by Lord Eussell, Chief 
Justice, in Attorney General v. Qa rlton Bank (2), viz. “ to 
give effect to the intention of the Legislature as that intention is 
to be gathered from the language employed having regard to the 
contest in connection with which it is employed.” To introduce 
limitations from other Acts, when no such limitations are 
even suggested in the contest, is in so many words to legislate. 

Looking only at the Act and the contest in which the sections of 
the Act which we have to construe stand, we shall find that 
section 6 did intend that a plaint was not to be received in any 
Court of Justice unless the court fee prescribed by the Act 
had been paid upon it. The Legislature, however, foresaw that 
plaints may and will be received about which a doubt will arise 
and regarding which inquiry wiU show that the whole of the 
court fee prescribed has not been paid. They thereupon enacted 
sections 9 and 10 giving a Court power to remedy the defect and 
to carry out the intention and object of the Act that the Revenue 
p h all not be defrauded and that the full court fee shall be paid 
before the hearing is further proceeded wdth, whatever be the 
stage at which the hearing may have arrived when the mistake 
is detected. I cannot bring myself to believe, as I have to do 
if I adopt the contention now under consideration, that the 
Leo'islature ever intended that a Court should say to a plaintiff: 

-will not proceed further with the case until j'Ou pay the 

requisite com’t fee,” and that, w'hen the fee had been realized, 
should then land there say to the plaintiffs— “Your suit is 
(1) (ISt-i) 3Dowl,,434. (3) [1899 j 2 Q. B., 164, 
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dismissed, because the deficient court fee has not been paid in 
till after the period of limitation had expired.” To any such 
proceeding on the part of a private individual -we should attach 
the stigma of fraud. 

Besides, even if the Statute of Limitation is to be in any way 
woven into this Act, and in the absence of clear words for that 
purpose I am not prepared so to hold, what does that Statute say ? 
This, too, is a Statute which places restraint upon the rights 
of individuals and has to be construed in the light derived from 
its own text and not by the aid of any light borrowed aliunde. 
It runs as follows : — “ Every suit (section 4) instituted after the 
period of limitation prescribed therefor, shall be dismissed.” 
Then follows an explanation showing what is meant by the word 
“ instituted.” When a plaint is presented to the proper ofiScer 
(Act No, XV of 1877, section 4, explanation), the suit in which 
it is the plaint is instituted. No words are used to qualify the 
word “ plaint” and to say that it must be a plaint stamped in 
accordance with the provisions of Act No. VII of 1870, section 
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When the plaint, whatever its defects, is presented to the 
proper officer, the suit is then and there instituted, and once it 
has been instituted within the time prescribed, the suit escapes 
from the bar of limitation, unless such bar be one in existence 
prior to institution. What right have ive to add in Act No. XV 
of 1877, section 4, the words “ sufficiently stamped ” to the word 
“ plaint ? ” See Musammat Bega Begam v. Syed YusafAli (1). 

So again, if it had been intended that the question of limita- 
tion should enter into section 10, clause (ii), I should expect to 
find the words “subject to the provisions of the Law of Limita- 
tion” inserted into it. 

The metaphor used by the learned Chief Justice at page 142 
of the report of Balharan Eai v. OoUnd Nath Tewari has been 
in my opinion extended by him too far. He says : — “In my 
opinion an appeal cannot be said to be presented within the 
meaning of section 4 of the Indian Limitation Act, 1877, when 
the only presentation of the appeal is the tendering to the Court 
of a document, which the Legislature has specifically enacted 
, , ■■ ' , , \ K, 1874, 139. - 
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shall not) be regarded by a Court as of any validity, and the 
tendering to my brother Brodhiirst on the 9th November 1877 of 
a document which the law says shall be regarded as of no 
validity, w^as no more a presentation of an appeal than would 
the tendering to him of a blank piece of paper have been a 
presentation of an appeal. In one case he could see nothing 
on the paper, in the other case the law^ had forbidden him to see 
anything on it.’^ 

But is it correct to say that the law has forbidden him to see 
anything on it ? He must see all or nearly all that has been 
written on it before he can judge whether the proper court fee 
has been paid. He may receive it, register it, and then, if a 
doubt arises upon this matter, he will have to examine it very 
carefully and make that very paper the basis of an investigation. 

I, therefore, see no necessity for going outside and beyond the 
plain words contained in sections 9 and 10, or indeed for praying 
in aid section 28, which belongs to the Chapter in the Act which 
deals with the mode of levying fees. The suit has been instituted 
within time, the King’s fee for hearing the suit has been realized 
and the suit stayed can proceed. Even if the fee is not paid, 
the suit is dismissed, but the plaint is not taken off the file. It 
will remain received and filed until the record or the portion of 
the record containing it is destroyed. 

Section 28 is a universal section and embraces a far wider 
area than sections 9 and 10. It applies to all cases in which 
any document is through mistake or inadvertence received, filed 
or used in any Court without being properly stamped, and is 
useful in putting still further beyond doubt the validity of a 
plaint stamped either under section 10 or section 28 of the 
Act. 

It opens with the very positive wmrds : — No document 
which ought to bear a stamp under this Act shall be of any 
validity, unless and until it is properly stamped.” 

But those words can only refer to what is to happen after it 
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not been properly stamped, the •whole pi’cceedings can be attacked 
on the ground that the plaint had no validity, as it can be where 
fraud is discovered. If the mistake is discovered before decree, 
the plaint has no validity unless and until it is properly stamped 
and the suit cannot proceed one step further. 

But assuming that section 28 is in any way needed to com- 
plement and complete section 10, it is contended further tha,t 
section 28 applies only when the document, i.e. the plaint in this 

case, has been received by mistake or inadvertence of the Court. 

The answer to this contention comes out of the same quiver that 
provided the arrow of contention. I find at page 147 the learned 
Chief Justice saying : — “ The application of section 28 would not 
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I was first impressed by the contention that if there be 
nothing in the plaint to put the Court or the Munsarim of the 
Court on its or his guard there can be no mistake or inadvertence 
so far as the Court or Munsarim is concerned. But what 
is a mistake? It is not mere forgetfulness, it is a slip, made 
not by design but by mischance — Esher, M. R., in Barrow v. 
Isaacs (1), Russell, G.J., in Sandford v. Beat (2) and mistake 
or inadvertence” as interpreted in Doe dem Bhwitt v. PhiU 
lips (3). 

But I find on examining most of the eases cited in this behalf 
that the mistake held to be that of the plaintiff might reasonably 
be held to be the mistake of the Court. Thus Mwhammad 
Ahmad Y> MuhcLmmad (4) was a ease in whm^ the 

plaintiff made an arithmetical mistake in calculating the net 
profits. It appears from the judgment that the officer of the 
Court, when he checked the plaint, could, if he had gone over 
the plaintiff^s calculation, have discovered the mistake. I am 
unable to hold with the learned Judges who decided that case 
that it was not the duty of the Munsarim to check the plaintiff^s 
calculation. Rule 12 of the Rules and orders of the 4th of April 
1894 lays down ; — A Muosarim of a Civil Court appointed to 
receive plaints shall examine each plaint presented to him, and 
shall report thereon whether the provisions of Acts Nos. VII 
of 1870 and XIV of 1882 have been observed, and whether the 
claim is within the jurisdiction of the Court and has been presented 
within the period prescribed for the institution of such a suit.” 
There was certainly material which, if examined, would have put 
him on his guard. It is not the intention of the law or of the 

Rules of the Court that a miinsarim’s inquiry should be a piece 

of perfunctory routine. It seems to me that if ever a plaint was 
received by the mistake and inadvertence of the Court, the 
plaint in this case was so received, and that section 28 of the 
Court Fees Act did apply, even if its application hangs upon a 
mistake by the Court. 

In Ghatarpal v. Jagram (6) the learned judges followed, 
and apparently unwillingly, the ruling jiist cited. 

(l) (1891) 1 Q* B., 417. (8) (1841) 1 Q, B., 96. 

m (1896) 65 L. J. Q, B., 74. (4) (1901) I. Ii. B., 23 AU., 423. 

(6) (1906) t L. B., 27 AIL, 411. 
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la Ram Tahal Singh v. Dubri Red (1) the mistake was not 
discovered till the case bad gone into appeal^ and. the mistake 
however it arose, was, it seems to me, the mistake of the Court. 
The Munsarim of Azamgarli must know that a large number of 
villages in that judgeship are permanently settled and should 
have been on his guard. One question to the plaintiffs would 
have discovered the defect. 

The case of Dilawar Husain v. Bhagwat Das (2) is the 
case of a memorandum of appeal insufficiently stamped and is, 
therefore, distinct from the present case. 

The cases of Bahu Lai v. Asi Ktmimr (3j, Chunni Lai v. 
Ajudhia Prasad (4), Ghasi Ram v. Ear Gohind (5), Hasibul- 
nissa v. Ohdfur-ullah Khan (6) and this last is the judgment of 
a Full Bench of this Court, which were relied upon by the learned 
counsel for the respondents, follow the principles laid down in 
this judgment and have been in my opinion rightly decided. 

The learned vakil for the appellants, Munshi Gokul Prasad^ 
to whom we are indebted for a very careful and very exhaustive 
argument in the case, drew our attention to the Full Bench 
Ealing of this Court in Jainti Prasad v, Bachio Singh (7). 
But in that case the Court had to deal with a plaint in which the 
mistake was discovered before the plaint was registered. That is 
a case quite distinct from the one before us and provided for by 
section 54 of the Civil Procedure Code. It was dealt with under 
that section, and all that we are concerned with in it is that sec- 
tions 9 and 10 of the Court Fees Act, 1870, were held not to apply. 
If that was a correct decision it manifes:tlj has nothing in common 
with the present case, in which I hold sections 9 and 10 of the 
Court Fees Act were rightly applied. 

I, therefore, hold that when a plaint has been registered and 
a Court, having reason sub-xqiienily to think that the market 
value or nett annual profits of the subject-matter of the claim has 
been wrongly estimated, holds an inquiry either se or through 
a Commissioner appointed for the purp'^»se, and find.s that a Fuffi- 
cient court fee has not been paid, it is bound to stay the suit and 

(4)(1B97} I.n.R., l9Ali»240. 

' (f) Weekly mm, 1907, p m. (5) Weekly Botes, 1907, p. i8, 

(SJ (1904), I Ii. R, M7 AIL. 197. ' (6)'fl907) 1. L. E , 29 All, BSg 

^ : ' -(7) (W9B) L L. E., IS All,, 65. ' 
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to fix a time within which the additional fee can he paid, without 
any regard to the fact whether that be a time within or beyond 
the period of limitation prescribed for the suit. If the fee is 
paid within the time so fixed, the plaint is as valid as if it had 
been properly stamped in the first instance on the day when the 
suit was instituted. The lower appellate Court in the present 
case should have arrived at and recorded a definite finding on the 
first issue raised in the appeal before it, whether or not the 
subject-matter of the suit had been rightly valued and the proper 
court fee affixed. If it finds that the proper court fee was affixed, 
it will remand the suit under section 662 of the Code of Civil 
Procedure for decision on the merits. If it finds that the court 
fee has been undervalued, it will state what it finds to be the pro- 
per market value and the proper amount of the nett profits and 
will remand the case to the first Court with a view to its taking 
action as prescribed in section 10, clause (ii) of the Court Fees 
Act. 

The appeal is so far decreed that the order of the lower 
appellate Court is set aside upon the preliminary point and the 
appeal is remanded to that Court with directions to readmit the 
appeal upon its file of pending appeals and to determine it upon 
its merits in accordance wdth what has been set out above. Each 
side will bear its own costs in th is Court. 

Baxbkji, J.—* This appeal arises in a suit for pre-emption 
which was dismissed by the Court of first instance. The lower 
appellate Court has set aside the decree of that Court and has 
remanded the case. From this order of remand the present 
appeal has been lodged. 

The property claimed is a third share of certain mVjO.fi and 
isamindari and was valued for pa poses of court fees, under sec- 
tion 7, clause (v), sub- clause (c) of the Court F ees Act, on fifteen 
times the nett profits, which the plaintifi stated to be Rs. 45. 
The officer of the Court reported that the plaint was sufficiently 
stamped, and it was admitted and entered in the register of civil 
suits. The defendant in his written statement took the plea, 
among others, that the plaint was not sufficiently stamped. 
Thereupon the Court framed fhe issue the court fee paid 

insufficient f It took evidence and came to the conclusion that 
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for pre-emption had expired. The correctness of the finding of 
the Court of first instance was impugned in the appeal preferred 
by the plaintiff to the lower appellate Court, but that Court 
came to no conclusion on the point, and relying on the ruling of 
this Court in Bahu Lai v* Asi Kunwar (1) remanded the case 
to the Court of first instance. The learned vakil for the appel- 
lants has addressed to us a very able argument and has laid 
before us all the rulings of this Court on the point. He contends 
that sections 9, 10 and 28 of the Court Fees Act should be read - 
together; that section 9 only applies to cases in which the Court 
takes action of its own motion; that section 10 applies to those 
cases only in which a commission has been issued by the Court 
under section 9, and that under section 28 additional court fees 
can only be received in cases in which a document insufficiently 
stamped has been received through the mistake or inadvertence 
of the Court or its officer. He relies on the judgment of the Full 
Bench in the case of Balharan Rai v. QohiTid Wath Tewari (2). 
In that case the learned Chief Justice Sir John Edge, whose 
judgment was concurred in by the other learned Judges, held 
that the mistake or inadvertence in section 28 must mean 
mistake or inadvertence on the part of the Court or its officer, 
and not mistake or inadvertence on the part of an appellant or his 
advisers.^^ In so holding the learned Chief Justice read into the 
section words which found no place in it. On the strength of this 
ruling it has been held in several cases that a distinction must be 
made between the mistake or inadvertence of the Court or its 
officers and that of a party. As to what constitutes a mistake or 
inadvertence on the part of the Court or ifcs officers, the rulings are 
not very consistent. It was held, for example, in Muhammad 
Ahmad v. Muhammad Biraj-ud-din (8) that the omission 

a) am) h. b*, m ah, (2) (iseo) j. l* h, u ah, 
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of the Munsaiim to detect an arithmetical error in the plaint was 
not a mistake or inadveitence on the part of that officer^ a yiew 
which in my opinion it is impossible to agree with. In all these 
cases a very important part of the judgment in the case of 
Balkaran Eai does not appear to have been duly considered. 
In deciding the question whether section 28 was inconsistent 
with the provisions of section 9 or section 10 of the Court Fees Act 
the following observations were made by the learned Chief Justice 
at page 147 ; — The application of section 28 would not be 
inconsistent with the provisions of section 10 or section 11 (he evi- 
dently meant section 9 or section 10). Cases coming under section 
10 or 11 of the Court Fees Act would arise only where through 
mistake or inadvertence of the Court a plaint which subsequently 
was discovered to be insufficiendy stamped had been received, 
filed or used in the Court. No such Court would knowingly 
receive, file or use a plaint which was insufiSciently stamped, in 
contravention of the express prohibition of section 6 of the Court 
Fees Act.’^ It is clear from the above remarks that the learned 
Judges held in that case that when, after a plaint has been 
received and admitted, it is discovered to have been insufficiently 
stamped, the plaint must be deemed to have been received, filed 
or used through the mistake or inadvertence of the Court, and 
section 28 would apply^ This is farther manifest from the follow- 
ing passage in the judgment of the Full Bench in the later case 
of Jainti Prasad v. Bachu Swgh (1) : — ^^No doubt cases do 
occur in which after the plaint has been admitted and has been 
brought upon the file, which we understand to mean registered, it 
is discovered that the stamp is not sufficient, and that the plaint 
has been received and filed through inadvertence or mistake on 
insufficiently stamped paper. In the latter case upon the plaint 
being properly stamped in accordance with an order of the Court 
under section 28 of the Court Fees Act, the plaint would be as 
valid as if it had been properly stamped in the first instance and 
consequently would remain with its original date on the file of the 
Court.^^ According to these rulings, therefore, section 28 will 
@,pply to eases in which a plaint has been admitted and is sub- 
sequently found to have been insufficiently stamped, 

(I) (1893) I.L. B. 15 at p, 7 $. \ i 
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The same result arises from a consideration of sections 9 and 
Under the former section the Court is empowered to make 

to think that the annual nett 
. have or has been w'rongly 
10 directs that if the Court finds that 


an investigation, “ if it sees reason 
profits or the market value 
estimated,” And section 

SaatrShJ. qj. market value have or has been wrongly 

estimated and the estimation has been insufficient it shall require 
the plaintiff to pay additional fees within a time to be fixed, 
staying the suit until the additional fee is paid | and it is only 
when the plaintifi fails to pay the additional fee that the 
suit should be dismissed. It necessarily follows that when the 
additional fee has been paid the Court will proceed with the 
suit as if the plaint bad been validly stamped when presented. 
There is nothing in section 9 to indicate that the action which 
the Court may take under it must be of its own motion and not 
upon obieetion raised by the defendant, and that the Court cannot 
take proceedings under it at any stage of the suit. The language 
of the section is wide enough to enable a Court to hold an investi- 
gation whenever it has reason to think that an error has been 
in f.liA '(raliifit.inn of the suit for purposes of court fees. 
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a local investigation may be issued if tbe investigation cannot 
be conveniently conducted by the Judge in person/* Further, 
as the learned Acting Chief Justice has pointed out, the power of 
delegation of authority necessary implies existence in the Court 
of the authority which it delegates. It is clear, therefore, that an 
investigation may be made under section 9 of the Court Fees Act 
by the Court itself, and I see no valid reasons for holding that 
section 10 does not apply when such an investigation has been 
made. In my opinion section 10 is applicable to a case like the 
pr esent, and I agree with the ruling in £abu Lai v. Asi Kunwa.r 
(1). In JaAnti Prasad v. Bachib Singh (2), the error was 
detected at the time of the presentation of the plaint and before 
its admission. That case is, therefore, distinguishable, and it is 
unnecessary for me to say whether or not I agree with the ruling 
in that case. In my judgment, whether we apply section 28 or 
section 10, when after the admission of a plaint a deficiency in 
court fees is discovered and the amount of the deficiency is made 
good in compliance with an order of the Court, the plaint 
becomes as valid as if it had been properly stamped when 
first presented. In this view it is unnecessary to discuss the 
various rulings cited at the hearing. In the present case the 
CJourt of first instance should, in my opinion, have allowed the 
plaintiff to supply the deficiency in fees, if there was any, and no 
question of limitation arose. I agree in the order proposed. 

BuRKItT, J. — I concur in the order proposed by the learned 
officiating Chief Justice and in the reasons by which it is 
supported. 

Eiohards, J. — The facts and circumstances connected with 
this appeal have been fully stated by the learned acting Chief 
Justice in the able and exhaustive judgment he has just delivered, 
and it is quite unnecessary for me to refer to them. It seems 
to me that the whole difficulty in the ease has arisen from 
the application by this Court of the ruling in the case of 
Balhamn Rai y, Qobind Wath Tewari, to plaints There a 
memoranduin of appeal was presented to the High Court insuf- 
ficiently stamped and a Full Bench held that, because limitation 
had expired before the deficiency was omde good, the Court had 
(1) (1004) a. L. E,,' 27 All, 197. , ' , (2) (180S) I.. 'L., E., U Ail, 6^, , 
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no power to give time to tbe appeuami ^ 

ciency, notwithstanding the provisions of the Court Fees Act, 
1870. As pointed out by the Acting Chief Justice, the decision 
ia Balkaran Rai v. Qohind Nath Tewari was contrary to the 
view of another Full Bench of the Court in Ohedi Lai v. Kvrath 

Chand{l). . , ^ , 

In Balkaran Rai v. Gohind Nath Te'war% the Court had 

before it an insufficiently stamped memorandum of appeal, and 
it dedded that, because the insufficiency of the stamp was not 
due to the mistake or inadvertence of the Court, there was no 
power under section 28 of the Court Fees Act to allow the defi- 
ciency to be made good. In course of his judgment the learned 
Chief Justice points out that sections 9 and 10 of the Court Fees 
Act, 1870, relate to suits and not to appeals, and from the 
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appear to nave been ms view tear, wnenever 
stamped plaint is admitted^ the plaint must be deemed to havo 
been admitted through the mistake or inadvertence of the Court 
or office. The manifest hardship of the decision in Balkaran Rai 
V. Qohind Nath Tewari led to the introduction of a new section 
(582A) into the Code of Civil Procedure, and it is now expressly 
provided by that section that if a memorandum of appeal has 
been presented within the J proper period of limitation, but is 
written on paper insufficiently stamped and the insufficiency of 
the stamp was caused by a mistake on the part of the appellant 
as to the amount of the requisite stamp, the memorandum of appeal 
shall have the same effect and be as valid as if it had been 
properly stamped. 

There can be no doubt that the introduction of section 682A 
was due to the decision on Balkaran Rai y. Qohind Nath 
Tewari, It was apparently unnecessary to make a similar amend- 
ment of the kw in respect of insufficiently stamped plaints, 
because the judgment of the Court was expressly confined to 
memoranda of appeal. Strange to say, notwithstanding that the 
Legislature had stepped in to remove the hardship of the decision 
in Balkaran Ra% this Court has in a number of cases extended 
the doctrine of the decision to cases of insufficiently stamped 
;{3L) (18S9) h h. u 411, 
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plaints and seems to have altogether overlooked the fact that tha 190?* 
leaned Chief Justice had expressly confined his judgment to 
naemoranda of appeal. The result has been a most unsatisfactory 
state of affairs, which calls loudly for reconsideration. Thera Hmaw, 
may, of course, be cases where piaititiffs wilfully undervalue 
their claim, but the Legislature has made many provisions for ^ 

proteotion of the revenue. On the other hand a mistake in the 
court fee is often (as in the present case) a perfectly honest and 
excusable mistake. The question as to what is the proper stamp 
is frequently a very difficult one. Sometimes the question depends 
upon infoi'mation which the plaintiff does not possess and cannot 
reasonably be expected to possess when he institutes his suit. : ^ ^ 

Very often a difficult question of law is involved, capable of 
lengthy arguments on both sides. According to some of the recent 
rulings of this Court, if a plaintiff makes a mistake as to the stamp 
no matter how honest or how excusable the mistake may be, his 
suit must be dismissed unless he can show that the Court or office 
also made a mistake. On the other hand, the mistake of the 
plaintiff, no matter how grossly careless, is apparently cured if he 
can only show that the Court or office made a mistake also. Liti- 
gants and their advisers can never be certain how the Court will 
decide the question of “ mistake of the office.” It is a mixed 
question of law and fact and every Court more or less takes its 
own view of the matter. 

A number of cases were cited during the argument as to what 
was a mistake of the Court and what was exclusively a mistake 
of the party. I am inclined to think that this present Bench 
would not have been unanimous in any one of them. I find it 
impossible to reconcile many of these cases : for example, compare 
the case of Chatarpal v. Jagram. (1) with the ease of Hasibid- 
nissa (2). Second Appeal No. 828 of 1906, decided on 16th July 
last, was cited by Mr. Gohul Prasad. In that case the plaintiff 
omitted to count for the purpose of the stamp on his plaint a 
quarter of a pie supposed to be payable to Government for revenue. 

His suit was dismissed on the ground that he had made a mistake. 

More than one of the Judges of this Bench, from their remarks 
during the argu.ment, would seem to think that the plaintiff in 

(l) (190A)»I. L. E., 27 AE. 41i. (2) (1807) I. L. E., 29 All,, 882. ' ^ ; ; 
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|;!iat ease made no mistake in omitting from ms calculation the 
quarter pie, that the Munsarim. made no mistake in admitting 
the plaint and that the fee paid was the correct fee* Second 
Appeal No. 923 of 1906 is not before us, and I do not now 
refer to it for the purpose of saying whether the fee paid was or 
was not correct. I refer to the case to illustrate how inconvenient 
and unsatisfactory it would be if the dismissal of a suit (where 
the plaint has been admitted) were to depend upon the view the 
Court took as to whether or not the alleged deficiency was due to 
the mistake or inadvertence of the plaintiff exclusively, to the 
mistake or inadvertence of the Court or office or to the mistake 
or inadvertence of both. The unsatisfactory state of the 
authorities on this question has led to an immense amount of 
unnecessary litigaiion, which, we hope, will end with our decision 
in this case. I entirely agree with the learned Acting Chief 
Justice in holding that in all cases in which after the plaint has 
been presented and admitted within limitation and the Court 
afterwards finds that the annual nett profits or the market value 
of the property mentioned in section 9 of the Court Fees Act, 
1870, have been wrongly estimated, the Court is bound to fix 
a date within which a plaintiff is to make good the deficiency, 
and if the deficiency is made good within that time, the suit 
cannot be dismissed on the ground that the deficiency was not 
made good within the time prescribed for instituting the suit. 
I concur in the proposed order. 

Dilloh, J. — I have had the advantage of perusing the elabo- 
rate and learned judgment of the Acting Chief J ustice, and I 
agree with him in the conclusions at which he has arrived, and 
have nothing to add to the reasons which he has given for arriv- 
ing at those conclusions. 

By thb Couet. — T he order of the Cooi’t is that, the order 
of the lower appellate Court having been set aside upon the 
preliminary j>oint, the appeal is remanded to that Court with 
directions to readmit it upon its file of pending appeals and to 
determine it in aeoordanca with what has been set out in the judg- 
ments of this Court. Each side will bear its own costs in this 
Coui't. 

Appeal decreed and came^emanded^ 
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ALLAHA-BA1> SERIfiS, 


APPELLATE CIVIL 


ISO? 

Amgmi 14, 


'SefoTB Mr. Jmtieo Acting Chief Jmt ice ^ and Mr, JmHc$ Dillon. 

DHAEAM DAS DAISTGA DEVI (Plaintxpp) ahb othbes 

(Defekbakts). * 

Act No* XV of 1877 {Indian Limitation Act)^ sevHom 19 and 20, schedule IJ, 

articles 59 and 60 — Limitation-^8mt to reeomr money deposited on current 

aceomt-^Loan — De^osit-^Aohnowledgment, 

Meld that a suit to recover money deposited with a banker on a current 
account is governed as to limitation by article 59, and not by article 60, of 
the second schedule to the Indian Limitation Act, 1877. Maray Lai v. JSUza^ 
heth Berkeley (1) followed. 

In order that an acknowledgment of a debt should be effectual to save 
limitation under section 19 of the Indian Limitation Act it must be signed by 
the person to be bound thereby. 

, Similarly a part payment of the principal of a debt must appear in the 
hand-writing of the person making the part payment and not in that of any 
other person, however authorized. 

Meld also that the mere crediting of interest in a banker^s books cannot 
be regarded, for the purpose of saving limitation, as equivalent to a payment 
of interest. 

This was a suit brought bj the widow of one Niadar Singh 

against the sons of one Paras Das, a banker carrying on busi- 
ness at Saharanpur, Simla and' elsewhere to recover a sum of 
Es. 5j620-15-9 under the following circumstances. The plaintiff 
alleged that her husband at various times between the 24th of 
December 1896 and the 24th of May 1902 had deposited money 
in Paras Das’ bank at Simla, and that it was agreed that he was 
to receive interest at the rate of 6 annas per cent, per mensem 
on such deposits. It was also agreed that the principal and 
interest should be payable on demand. This course of dealing 
continued until the 2nd December 1901, the plaintiff’s husband 
operating on the account thus opened, and the last withdrawal 
of money was on the 24th May 1902. The plaintiff further 
alleged that the account used to be balanced once a year, and that 
a balance of Es. 6,520-15-9 was due to her up to the 8tb January 
1906. Practically the suit was contested only by Dharam Das, 
defendant No. 1, whose defence was that the money was paid as 
a loan and hot as a deposit, and that the claim was therefore 

• First Appeal No. 240 of 1905 from a decree of Balm Nihala Chandra, 
Subordinate Judge of Saharanpur, dated the 7th of August 1906. 

F. A. No. 96 of 1882, decided on the 4th April 1886, 



barred under article 69 of the second sched,ule to the Indian Limi- 
tation Act 1877. The court of first instance (Subordinate Judge 
of Saharanpur) decreed the plaintiff’s, claim in full, bolding that 
the moneys paid by Niadar Singh to Paras Das -were deposited 
•within the meaning of article 60 of the second schedule to the 
Indian Limitation Act, and that as the plaintifi had demanded 
payment on the 7th of September 1904 and insiituted the suit on 
the 10th of January 1905, the suit •was well within time. The 
defendant Dharam Das appealed to the High Court. 

The Hon’ble Pandit Sundar Lai, Babu Satya Chandra Mu- 
kerji and Dr. Satish Chandra Banerji, for the appellant, 

Mr, B, E. O’Oonor and Babu Dwrga Charan Banerji, for the 
respondents. 

Kkox, Acting C.J. and DitnoN, J — ^This appeal arises 
out of a suit brought by the plaintiff I’espondenfc to recover 
Es. 6,520-15-9 under the following circumstances ; — 

The plaintiff is the widow of one Niadar Singh and the defend- 
ants are the sons of one Lala Paras Das. The plaintiff’s case 
is that Paras Das was a ba-nker carrying on business at Saharan- 
pur, Simla and various other places, and that as a banker he used 
to receive rboneys by way of deposit, on which interest was paid 
or not paid, aecoi-ding to the agreement in eacli particular case ; 
that her husband at various times between the 24th December 
1896 and the 24th of May 1902 deposited money in the defend- 
ant’s Bank at Simla, and that it was agreed that he was to 
receive interest at the rate of annas 6 per cent, per mensem on 
such deposits. It was also agreed that the principal and interest 
was payable on demand. That this course of dealing continued 
until the 2nd December 1901, the plaintiff’s husband operating 
on the account thus opened, and that the last withdrawal of money 
was on the 24th May 1902, The plaintifiT further alleged that 
the account used to be balanced once a year, and that a balance of 
Es. 6,520-15-9 was due to her up to the 8th of January 1905. 
The suit was practically only contested by Dharam Das, defend- 
ant No, 1, whose defence was, irder alia, that the money was 
paid as a loan and not as a deposit, and that the claim is, there- 
fore, barred hj article 69 of the Limitation Act of 1877. Badri 
Dae, defendant No.. 2, merely stated that the debt, if recoverable 
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Bt allj was recoverable from tbe defendant No. 1, as under a 
partition made between the sons of Paras Das^ the money due 
to the pJaintiff was payable by Dharam Das, Janeshri Das^ 
defendant No. made no defence. The lower Court decreed 
the claim in full^ holding that the moneys paid by Maclar Singh 
to Paras Das were deposited within the meaning of article 60 of 
the Limitation Aot^ and that the plaintiff having demanded 
payment on the 7th of September 1904, and her suit having 
been instituted on the 10th of January 1905, her claim was 
amply wdthin time. The arguments which were addressed to 
us by both sides at the hearing of this appeal turned entirely on 
the question of limitation. 

For the appellant it was contended that in enacting the two 
articles in question, the Legislature intended to make a wide 
distinction between loans and deposits ; that the transactions in 
this ease amounted to loans made by Niadar Singh to Paras Das, 
and that, therefore, article 69, and not article 60, was applicable. 
For the respondents it was contended that, though the moneys 
advanced were undoubtedly loans in one sense of the wox’d, they 
were none the less deposits within the meaning of article 60, inas- 
much as Paras Das received them in the capacity of a banker; 
that article 59 was meant to apply to ordinary borrowers, but 
had nothing to do with bankers and their customers, that a 
banker is on a totally different footing to a private person, inas- 
much as he creates a special confidence in himself by holding out 
that he is a person of substance and solvent. Mr. O^Oonor, hr 
the respondent, further urged that in any case the suit was not 
barred by reason of the entries in the appellants^ books to be 
found at p. 33 R* These are : — 

1, Certain entries relating to be debt due to Niadar Singh dn 
the lists prepared, and filed in suit No. 96 of 1903, in the Court 
of the Subordinate Judge, which was a suit between the defend- 
ants, the sons of Paras Das, for partition after their father^s 
death. 

2. An entry in like defendants^ books on the 11th of October 
'1902 showing a balance in favour of Niadar Singh. 

3« A credit of interest m Niadar Singh^s account on the same 

date, and • ' * ’ ■ 
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4. A payment of rent on Niadai’ Singh’s account to Durga 
Gir Gosbain on the 24th of May 1902. 

These entries, the learned counsel claimed, had the effect, the 
two former under section 19, and the two latter under section 20 
of Act XV of 1877, of extending the period of limitation. 

Upon these arguments it will be seen that the following 
points arise for consideration and determination in this appeal : — 

(1) Does article 69 or article 60 apply to this ease ? (2) If article 
69 applies, what eff'ect have the entries abovementioned upon the 
question of limitation ? 

We accordingly proceed to consider point Xo. 1 as above set 
forth. In this connection it is neeessaiy, in order to clear the 
way, to consider in what modes money is usually advanced to 
bankers by their customers, and what these transactions are called 
in banking parlance. 

So far as we know, money is usually received by bankers in 
one of two ways. They are : — 

(] ) Advances which are repayable on demand and which are 
credited to the floating or current account of the depositor, and 

(2) advances which are not repayable till the expiration of a fixed 
period, and which are usually “ fixed deposits.” The former do 
not usuaJly carry interest, the latter always do. 

Under which of the above categories would Xiadar Singh’s 
dealings with Paras Das fall ? 

There can be no doubt, we think, ou the evidence, that the 
repayments he made were credited to his current account with 
Paras Das’ firm. What then are the relations between a banker 
and his customer in regard to the latter’s current account ? 

Are they the same as between an ordinary borrower and 
lender : or do they stand on a totally different footing, partaking 
of a somewhat fiduciary character, as contended for the respond- 
ents ? 

So far as the English Courts are concerned the point is conclud- 
ed by the decision in the case of Foley v. EUl (1), In that 
case it was held that the relation between a banker and a custo- 
mer who pays money into his bank is the ordinary relation of 
debtor and creditor, with a super-added obligation arising out of 
(1) (1848) SH. L. C., 28. • : 
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the custom of bankers to liouour the customer’s drafts, and that 
the relation of banker and customer does not partake of a Muciary 
character. That ease has been referred to as being the law on 
the subject by the English Courts in the following eases -.—Pott 
V. Clegg (1), In re Agra Banh (21, In re TiM (8) ; and see also 
Bridgman y. OUl (4:). . 

But in the case before us we have to consider whether the 
Indian Legislature, having, as we must presume they had, the 
above rulings present to their minds, in* enacting article 60 of 
the second schedule of the Limitation Act, intended to place 
transactions between a banker and his customers on a different 
footing from that on which they had been placed by the English 
Courts. If that was their intention, then it is manifest that the 
plaintiff’s suit must succeed ; otherwise it must fail. As to the 
construction to be placed on the articles in question we were 
referred by the counsel on both sides to a number of authorities in 
support of their respective contentions. The learned counsel for 
the appellants relied upon the following oases i—Eingun Lall 
V. Debee Pershad (5), BamSukh Bhtmjo v. BrohmoyiDasi (6), 
In the matter of T. Agabeg (7 ), lohha Dhanji v. Natha (8), 
Ohandu v. Chanda Mai (9), and on an unreported case in this 
Court, Piyare Lai v. Elizabeth Berkeley (10). On the other side 
we were referred to Ishur Ohwnder Bhaduri v. Jibun Bumarn 
Bibi (11), Perundevitayar Ammal v. Nammalvar Ghetti (12), 
Administrator-General of Bengal v. Krieto Kamini Dassee 
(13) and Dorabji Jehangir Bandiva v. Munoherji Bomanji 
Panthaki (14). 

We have carefully considered the two articles in question by 
the light of these rulings. It is far from easy to say to what class 
of eases the Legislature meant article 60 to apply. It may apply 
to the transactions between a banker and his customers known as 
“fixed deposits ” or it may apply only to deposits of money made 
with a private person. It is, however, unnecessary to come to a 

(1) (1847) 16 M. and W., 321. (8) (1888) I. L. B., 13 Bom. 338. 

(2) (1866) 36 li. J. CK., 161. (9) Panj. Bee., 1886, No. 96, pp. 208, 210, 

!2XXy 

(3) (1898) 3 Ch„ 164. (10) F. A. No, 96, 1882, decided 4th April, 1885, 

(4) (1867) 24 Beav., 302. (11) (1888) I. L. B., 16 Calc., 25. 

(5) (1876) 24 W. E., C. E., 42. (12) (1895) L L, E., 18 Mad., 390. 

(6) (1880) 6 0. L. E., 470, 472. (1 3) (1904) I. L. E., 31 Calc., 519, 628. 

(7) (1882) 12 f), li. E., 165, 168. (14) (1894) L L. E„ 19 Bom., 862, 857. 
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decision, on the point, holding, as we do, that it is not intended to 
apply to a transaction which is regarded by the law as a loan. 
Now the authorities cited by the appellants clearly lay down that 
the ordinary dealings between a native banker and his customers 
are in the nature of loans made by the latter to the former. The 
case above referred to as having been decided by this Court was 
the decision of a Division Bench, and the facts were precisely as 
they are in this case. This being so, we have no alternative but 
to follow that ruling, unless we can distinguish it or differ from it 
so strongly as to think that the question should he considered by 
a Tull Bench. This we are not prepared to do. It was decided 
by two eminent Judges of experience, one of whom was the 
Chief Justice. Of the rulings cited for the respondents only two 
are really in point, namely, the case in I. L. E.^l6 Calc., and that 
in I. L. E>., 18 Mad. The ethers may be differentiated. But, as 
we have said above, we are bound to follow the decision of this 
^Court, more especially as it is supported by the numerous author- ] 
ities cited by the appellant. We find, therefore, that article 
59 of the second schedule of the Limitation Act applies to this ’ 
case, and that the suit is barred by limitation, unless the respond- 
ents can satisfy us that the entries above referred to have the 
effect of extending the period of limitation, 

« We now pi’oceed to consider the second point : and first 
as to the entries in the list prepared at the time when the defend- 
ants separated and made a division of their ancestral assets 
and liabilities. In the first place there is nothing to show that 
these lists were signed by any of the defendants, and in the next 
place they are not dated, and no oral evidence has been given as 
to when they were made. These are, we think, particularly the 
former, fatal objections to these entries being treated as 
acknowledgments within the meaning of section 19, and we, 
therefox'e, find that they cannot he so treated. 

We now pass on to the next entry. Was the balance struck 
on the 11th of October 1802 such an ackowledgment ? We think 
not, as it is open to the objection that it does not purport to ba 
signed by any of the defendants, or their father Paras Das. This 
is sufficient in our opinion to render it meless as an aoknowledg- 
meni. As to the contention that there was a payment of interest 
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on Ihe 11th of Octobe r 1902 and s pali; payment of the' ptineipail , 190 ? 

on the 24th of May 1902 withm the meaning of section 2^^^ - it:' is;:'"" 

, base'd entirely on the entries in the defendants’ own booksv 

According to the, Full Bench ruling in the ease in aAxaA^ 

ffaji EahmuttuUa v. Cover ji Bhuja (1), a part payment of the , 

\ principal of a debt mnst appear i* the handy^iting irf the; person “ ^ 

making the part payment and not in that of any other person, , V 
’ ' however authorized. Therd is.hSthiigittfB^.Bp Rf'page 
of the payment of 80 nipees h* house-mht, whioh is elaimed as 


'V . the person who ' mede thfe 'payihenk''S:;’i'dIlbwirig''ihat"rttli^^^^ 



-• j^ext ,as to ,the 'hllegedrj4yjn«nti^,;:df interest bh'l the 

'■ , 'Octoheh-,i9b2.; ; it,,,';,#a&:;^heI3;. 

'.i'and also by a Division" Be'heh''m 'thik 'Cbhrfc in ;the‘'C!a^'ih:''P''ra3'|; 
. JOaS V. SciMeo Prasad (S) that; ii mere credit of ihtefesii rh "tilM;;; 
' defendants’: books could not be regarded aa'iylequiy^entjio a'p^ 

; ment’bf interest. - /- 

’ ' We agree" with, the'.vie ws" expressed, c^es 







GENERAL INDEX OF CASES REPORTED IN THIS 
VOLUME. 


:XOWLEDrxMENT, See Act No. XV of 1877, section 19 
'S_185u— XXVIII (Usury Laws Repeal Act), See Act No. XXVI of 

1881, section SO 

^3856— XV (Hiki>xt Widows" Kemareiagb Act), sEOxioyr 2— 
Hindu widom-^Mcmarriage fe-rmitUd hy rules of caste-^Wtdom 
not deprived of property of her first Ihushand.'} Where the rules 
of her caste recognise the riglit of a Hindu widow to remarry, a 
rciiiarriaga has not the result of divesting her of the property ot 
her first husband. 

Sar Saran Hasv. Handi^J.lj, E., 11 AIL, 330, maramHas 
V. Hand Lai, Weekly Notes, 1889, p. 78, and LanjU v* Madha Earn, 
L li. IL, 20 AIL, 476, referred to. 

<? died, leaving a widow T and a mother K* T , being pei^ 
mitted to do so by the custom of the caste, married a^in. T 
transferred her interest in her first hushand^'a property to A) ajad S 



GBHEEAI.- INDEX. 


S uX 223 of the Indian Ponal Code «/ 

India V. Kallu, 1. D. U.. 3 All., 60, Kala^ v. KaU <^oMar, 
I. L. E., 27 Cala, 866, an^ King^JS'mj^eror v. Johrii i. i*. K*, 16 AH., 
266, ref e red to. 

Emj 3 eror »• Debi, I. L. E,, 29 All. *** 

.. — SECTioiSf 225'-^ Criminal 

Irooedure Code, eeetione 59 and 60-~ lescuo from lawMeuaiods- 
Deftniiion.l A p-ivate person lawfully arrested a thief jn the act 
of committing theft and made him over to a village chaukidar to ha 
taken to the nearest ! police station. On the way to the police 
station three persons seized the chaukidar, and the thief made his 
escape. SeU that the rescuers were rightly convicted under section 
225 of the Indian Penal Code. The arrest of the thief having been 
In the first instance lawful, the rcqiiireinonts of section 3Jot tlio 
Code of Criminal Procedure wore sufficiently complied with hy the 
person aiTesting sending him to Ihe police 

of the chaukidar. queen-JSmpress v. machh I. L. lU 11 Mad. 4tbth 
followed. King-Bmveror^.Johri.l.Tu. K., 23 All., 206, referred to. 

Emperor ®. Parsiddhan Singh, I. L. R.> 29 All. 

SEOTXOKS 280 AKB 420^ 

DeiimUon — Ooin^^^V tiering false coin-^Q heating, \ Where the 
offence charged consisted of soiling or pawning as genuine gold 
luohars of the reign of Shahjahan silver rupees of thatreigu 
which had been gih or in some way covered over with gold, it was 
held that the offence would be that of cheating and not that of 
uttering false coin. A gohi mohar of the reign of Shahjahan can- 
not be deemed to be within the meaning of section 230 of 

.the Indian Pena 1' Code, a$ it is not used for the time being as 
monev. Meeiina JBotv'n iradau, 11 Horn. H. C. Eep«, 172, toUowed. 
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ACTS«-iS60-XLT (IkbiAt^ Penab Cobe), sectiofs 304 afd 325— 
A.»$ault hy three persons armed toith lathis — Tnientionr^Ciilp&Me 
homicide — Grievot&s hr^rt.! Three persons attached a fourth with 
lathis, rmd one of the assailants striiek a blow which fractnred the 
shull of the person attached and caused his death, hut the evidence 
left it -n doubt as to which of the three assailants struck that 
blow. 

MVld that the offence of which the three assailants were guilty 
was grievous hurt rather than cuipahle homicide not amounting to 
murde?:. Queen-Empress v. Duma 'Baidya^ L L. E,, 19 Mad.^ 483, 

'■''t;;,-fol|owed., ' 

Emperor «?. Bhola Singh, L L, R., 29 All. 

n .: . . ' , SB 0 TIOK "363, Act:, 
(Localj No, in of 1901, sections 147, 227 and 228 

— - - BEOTIOF 411 — Possession of 

stolen property — Joint Mindu famih'^^Ziahility of 7i>$ad of the 
family or managing member. 1 Stolen property consisting of a con- 
siderable quantity of cloth weighing about five mannds was discov' 
eredon search by the police in a locked room in a house belonging 
to and inhabited by a joint Hindu family composed of a father, son 
and grandson. The son was found to be the managing member of 
the family, and the key of the room in which the stolen property 
was found was produced by him. The circumstances were such 
that it was very improbable that the clobh could possibly have been 
placed where it was found without the connivance of some or all of 
the members of the family. Held that under the above circum- 
stances the convicoion of the managing member of the family under 
section 411 of the Indian Penal Code was a proper conviction. 
Umpress v. Sangam Lai, I. L. E., 16 All., 129, referred to. 

Emperor m Budh Lai, I. L, E., 29 All. »»* *•» 

— — — — SEOKOFS 426, 426— •!)«/•:: 

MiscMef^Aot (Local) PFo^ I 0/1900 (E,*W* P. and Oudh 


nition^ ^ , 

Municipalities Act J, section 167,] Certain cattle belonging to one 
M. H. upon various occasions when in charge of a servant of M. H. 
strayed, or were driven, into the Government Gardens at Saharan- 
pur and there caused damage. Meld that M, H. could not on 
these facts be convicted of the offence of mischief. Eorbes v, Q-rish 
eiiander Bhaitacharjee, 34 W. K., 31, and Empress v. Bai JBaya, 
T. L. R., 7 Bom., 126, followed. Edd olso that section 167 of the 
Municipulities Act, 1000, did not r.pply, tluif. section being one deal- 
ing with offences against the person. King-Emperor v^ Baton Lin^ 
Weekly Notes, 1905, p. 10, followed. 

Emperor u. Mohdi Hasan, I. L. 39 All, ••• 

— seotiof 4sB6^LurMng 

house-trespass by night — Intc7iUon’-'-Burden- ofproofF] The accused 
was found inside the house of the complainant at midnight, 
and his presence was discovered by the wife of the complainant 
crying out that a thief was taking away her hansli. The evidence 
of the complainant clearly showed that the accused was not there 
with the consent, or at the invitation or for the pleasure of the 
complainant. Meld that the accused was properly convicted under 
section 456 of the Indian Penal Code, it being for him to show 
that his intention was under the circumstances innocent. Brij 
Basi V. The Queeii-EmpresSf I. L. B., 19 All., 74, distinguished. 
Balmahund Bam v. G-hansamram, I. L. E., 22 Gale., 391, followed. 

'* ' Emperor <», Ishrt, I* L. B., 29 All. J;.. ' A.* - .' *•* 
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AOTS— I860— XLV (IiirDiAS Praii Cods), shmioJ 

1872 (Indian Evidence Act), sections 105 and 182- JDefcmation 
Wiiness—Mow far witness protected when g^mng endenee._^ ii a 
■witness whilst giving evidence makes a statement concerning^, y 
person which amonnr.s to defamation, he may he 
beetion 499 of the Indian Penal Code in leapect of snch statement 
end it lies upon him to show that the statement which he has made 
falls wiihin one or other of the exceptions to section 499 ot the 
Code, or that he is protected from prosecution by the proviso to 
section 182 of the Indian Evidence Act, 1872. 

So held by- Ksox, Acting C.J., and AikmAS, J., BioHAKBS, J., 
disuniiente, 

. JBahoo Gumesh Dutt Singh v. Mugneeram ChoivdhrgfllB, L. 

■ R.. 321, distinguished. Sank of Sngland v. ragliarm SrotUrs, 

ri8911 A. 0., 107, Sorendra Nath Sircar v. KamMas%m £>asi, 
Ii. B.," 23 I. A., 18, Sohinson v. Canadian Tacifle SailwagCon^a^, 
118921 A. C., 481, Queen v. Pursoram Soss, 3 W. K., Cr. K. 40, 
Sealv 7. Sam Narain Bose, 4 W. E., Or. E., 22, Mmgaga v. Sesha 
Shefti, I. L. B., 11 Mad., 477, Queen-Smpress 7.Balajt,l. E. Bj, 
.17 Bom., 127, QueenrSmpress v. Balkrishna Vithal, B -H- 
Bom., 673, Bhfkwmber Singh v. Beoharam Sirca^ 1 - L. B., 15 Bale., 
264, Woolf un Bibi v Jesarath Sheikh, I. L. E., 27 Calc., 26% BawM 
Singh V. Mahip Singh, I. L. E., 10 All., 425, and 
V. G-aJadhar, Weekly Notes, 1890, p. 170, referred to by knox^ 
Acting C. J, 

Gunnesh Dveit Singh v. Mugneeram Chowdhry^ 11 B. Ij. S21 
distinguislied. Green v. Delamey, 14 W* K., Cr. E.» 2 


yuhal] I. lTe. 17 Bora,, 573 J. .. Nagarji 
Trihamji, 1. B, E., 19 Bom., 340, Angada Bam Shaha y. Nema% 


Chand Shaha, I. B. E., 23 Calc., 867, Abdul Hakim v. leg ^tianaar 
Mukerji, T. B. E., 3 All., 815, Banh of England v. Vaghano Brothers, 
[1891] A. C., 107, and Horendra Hath Sircar v. Kamallasim JJasi, 
B. E., 23 I. A., 18, referred to by Aikman, J. 

Ber Eichaebs, B— A prosecution for defamation tinder section 
499 of the Indian Penal Code will not lie against a witness m 
respect of any staf^ement made by him in the course of 
evidence, even if such statement may be not relevant to the matter 
under inquhy. Baboo Gunnesh Butt Singhr. Mtigneeram Chowdhrg, 

11 B- L. E., 321 followed, Baiohins v. Lord RoJeehy, L R., 7 
744, Abdul Hakim v. Tej Chandar Mukerj% I. B. E., 3 All., 815, 
and Isuri Brasad Singh v. Umrao Singh, I. B. E., 22 All., 234, 
referred to. 

Emperor «?. G-anga Prasad, 1% B, E., 29 All* .«« 

— 1861— Y (PoiiiOB Act), ssotioh 153, Bee Act Xo. XBY of 1860, 
section 153 ••• t** *•* 

■“1869 (Otibh Estates Act )*— zamiyidaH rights — Mights of 
fer sons holding under ’^propriGiarii rights in rddages under taluq- 
dars before annexation of Ondh"-^Bolioy of Gonernmont under Record 
of Miahts Circular Ho, 2 of imi-^MeritaMe and transferable 
rights:;^ ' I’he defendants either by themselves or their predc* 
cessois in title, had from before the annexation of Oudh held 
under* proprietary rights (known as birt or birt a'lniindari rights) 
in villi? ges in the taluqa of which the plaintiff was the taluqdar- 
In the Becord of Bights Circular, No. 2 of 1861, the policy of the 
Governicent was declared ‘Hhat the birtias who were found in 
direct 6'ngagement with the. State at annexation, or who have 
nninierihiptedly held whole villages on the terms of their pattahs 
under the taluqdars must be maintained in the full enjoyment of 
their rights In snbordination to the taluq<hirs/’ In suit%y the 
taluqdar ,lo recover the Yil1a?ges. 



SeU, on the evidence and under the circumstances of the 
case, that the defendants had shown themselves to come within the 
benefit of the policy declared in the above circular, and had there- 
fore acquired, upon the annexation of Oudh by the British Govern- 
ment, heritable and transferable rights as against the plaintiff in 
the villages in suit. 

Muhammad Mumtaz Ali Khan Murad Bakhsh, I, h. B., 

' /' ^ m All. : : ■ ■ : ■■■; ^ ' - ■ . ■ ■ ' ■, ' - ■■ - ■ 

ACTS 1870— .YII (CoxTBO! Pees Act), seotion 7, v. and ( d), sec* 

iion 2S’-^Oourt fee-^Dooument received through mistake or inadnert* 
enoeJ] The plaintiff in a suit for pre-emptiou stated in his plaint 

The suit is valued at Es. 197*8-0, five times of Ks. 39-8-0, the 

amount of revenue of the property/’ The property claimed was 
described as *• 41 bighaa 10 biswas 5 biswansis paying a revenue of 
Rs. 39-8-0, entered as holding Ko. 2 in the khewat, out of a 3 
biswa 10 biswansi 18 kachwansi 9 nanwansi 16 tanwansi share, 
comprising an area of 101 bighas, paying a revenue of Rs. 95, situ- 
ate in thok Beputy Ali Raza Khan, in village XJkarna.” The Mun- 
sarim of the Court in which the plaint was presented on the last 
day of limitation accepted this valuation ami reported that the 
plaint was properly stamped. 

Keld that inasmuch as the plaintiff had not stated whether the 
revenue payable in respect of the share claimed had been separately 
assessed and recorded in the Collector's register as such, it became 
the duty of the Munsarim to inquire whether it was sepaiuitely 
assessed. The plaint, had been admitted through the mistake or 
inadvertence of the officer of the Court and the plaintiff was entitled 
to the benefit of section 28 of the Court Rees Act, 1870. 

Hasib-ul-nissa v. Ghafur-ullah Khan, I, L* R,, 29 All. 

SSOTIOI^S 9, 10, 11 AND 28 — 

^Oourt fee — Flaint — Court fee on plaint discovered during >pr ogre sb 
of suit to he insufficient — Limitation’^ 4 ct ifo. XV of 1877 (Indian 
Limitation Act), section 4 ] Meld that when it has been discov- 
ered that through mistake or inadvertence a plaint has been 
filed on an insufficient court fee stamp, the Court upon discover- 
ing the mistake can at any time and without any regard to 
limitation have the proper court fee made up, and when it is 
so made uj), the plaint is as valid as if it had been properly 
stamped when presented. The principle of the decision in JBal- 
haran Mai v, G-otind NatJb Tewari, I. L- R„ 12 All., 129, so far as 
applicable to plaints, rejected. 

Hari Ram v, Akbar Husain, L L. 29 All. 

— . — — ^ ^ — . SECTiosr 17 Court fee — Suit 

embracing two or more distinct subjects — Suit based primarily 
on an agreement to sell with an alternative claim for pre-emption*] 
The plaintiff came into Court claiming in the first place specific 
performance of an alleged agreement to sell to him certain immov- 
able property ; and secondly, in the alternative, the enforcement 
of a pre-emptive right in respect of a mortgage of the same 
property executed by one of the defendjints in favour of the 
other. 

Meld that the suit was within the meaning of section 17 of 
the Court Fees Act, 1870, a suit embracing two distinct subject- 
matters, and therefore chargeable with the court fee assessable 
upon each alternative relief separately. 

He-shmat-um-nissa t?, Muhammad AbduJ- Karim, 1, L. E., 


:g-ehebal index. 



— SECTION ZQ JSmdBnce 

OonfeBsion — Eetraeted confesdon^U^e of reiraotod eonfesnon as 
against person mahing it and as against co-ciccused^l A retracted 
confession may be taken into consideration, tliat is, used as evi- 
dence, not only as against the person making it, but as against 
pei*soiiB tried jointly with the confessing accused for the same 
oj^ence. 

As regards the person making it a retracted confession may, 
even without any corroborative evidence, form the basis of a convic- 
tion. 

As regards other co-accuscd, although corroborative evidence 
may be necessary, it is not necessary that such corroborative evi- 
dence should by itself be sufficient to support a conviction ; and 
semlle that a conviction based on the unsupported evidence afford- 
ed by the confession of a co-accused would not be unlawful, 

Queen^Mmpress v, Maikti> Lai, I. L. E,, 20 AIL, 483, followed. 
'Empress v. Ashootos'h, QJmcherhuUg , I. L. E., Calc., 183, discussed. 
Queen v. MoJmh Eismas, 19 W. R., Or, K., 16, referred to. 

Emperor <>• Eehri, I*L. E., 29 AIL 

SECTIONS 105 AND 132, See 


Act No. XLY of I860, section 499 


were decided by one and the same judgment. Two decrees were 
framed? but these were in substance identical. The plaintiff 
appealed from the decree in one appeal only, Seld that his 
apx>eai was not barred by reason of his not having appealed also 
from the decree in the other appeal, Mariam^nissa JBiH v. 
Jognah E%bi, I, L. B., 33 Calc,, 1101, and Eanchananda Velan v. Vai- 
thinatha Sastrial^ I, L. B., 29 Mad., 333, followed, 

The defendants as agents for the plaintiff entered into certain 
contracts for the sale of grain for future delivery. The defend- 
ant discharged these contracts by means of goods of their own 
and when subsequently the plaintiff sent on grain to the defend- 
ants to meet these contracts the defendants" sold the plaintiff’s 
grain at a profit. The defenduuts did not inform the plaintiff 
either that they had fulfilled the contracts with their own grain 
or that they had resold the plaintiff’s grain at a profit. 

Meld that the plaintiff was entitled to whatever profit was 
realissed by the defendants on this latter transaction. # 



GmmiAjj mDMx, 


Meld also that where oa. a direction by the principal to his 
agents to purchase grain for him, the agent sold to him their own 
grain at a price higher than the prevailing market ra^e* the 
prin'^ipai was entitled to repudiate the traiisaotiou a*id could not 
be alleged to have ratiiied it in the absence of knowledge that the 
agents were selling their own i^ropcrty and were charging him in 
excess of the market rate. 

Daniodar Das o. Sheoram Das, I. L. E., 29, AIL 

ACTS— 1873““ XIX (N.-W, P. Laki> Eevsstfb Act), segtioits 154 
AND 190 — Mahal talcen under direct management — IS^ent ofeir land 
fixed Ig Collector — Sale of •mahal he for'e release from direct man- 
agement^ A mahal was taken by tbe Collector under Oii’cct man- 
agement and the late proprietor w'as recorded as ex- proprietary 
tenant of the eir land and hjs rent was dxed by the Collector under 
the provisions of section 190 of Act No. XIX of 1873 While 
still under direct mimagement the mahal w^as sold. The purchasex* 
paid up the arrears of land revenue due thereon and possession 
was given to him. Reid that the purchaser was entitled to claim 
from the ex- proprietary tenant the rent fixed by the Collector : it 
was not incumbent upon him to get the rent fixed again. 

Hasan Ali Khan m Miizhar-ul-Hasan, L h, B,, 29 AIL 

X (Indian Oaths Act), section 9 — Agreement to he 

hound hg statement on oath of specified person---- Such agreement not 
revocable except for special cause. 2 Where a party to a suit has 
made either a reference to arbitration or a reference to tbe oath 
of a witness such as is provided for by section 9 of the Indian 
Oaths Act, 1873, he should not be allowed arbitrarily to withdraw 
from the reference. Lehhraj Singh v. JOulhma Kuar, I. L. E., 4 
All., 302, and Ham Narain Singh v, Bahu Smgh, I. L. E., 18 All, 
46, at p. 49, referred to, ’ * 

Chiddu f5. Kunwar Son, I. L. R., 29 AIL 

XIX (N.-W. P. Land Eevenijp4 Act), sections 194 ^^ J 

and 20B'-"-Act fJ/ooal J JVb. Ill of 1899 f' Court of Wards Act J*, sec* 
Hons 9, 35 and^l - Homer of Court of Wards to sell property under 
its superintendence.2 The estate of a Muhammadan lady, named 
Hawa Begam, was at her own request taken under the superintend- 
ence of the Court of Wards under section 194, clause (g) of Act 
No. XlX of 1873. This was in 1896. In 1902 the Court of Wards 
sold a portion of Hawa. Beg mi’s property, as was alleged, without 
her consent. Meld on suit by persons claiming title through Hawa 
Begam to recover the property so sold, that the Court of Wards was 
under the circumstances entitled to sell, oven without the owner’s 
consent, and that its discretion could not be questioned in any Civil 
Court. 

Semhle that if the property hud been placed under tbe superin- 
tendence of the Court of Wards, under section 9 of Local Act 
No, III of 1899, and if the sale had been made without the consent 
of tbe proprietor, otherwise than on the ground set out in the 
concluding paragraph of section 35, the sale would have been a bad 
sale and the Civil Court could have entertained a suit to question 
the power of the Court of Wards to sell. 

Molisan Shah n. Muhbub Ilahi, I. L. E., 29 All, 

2875 — IX (Indian Majoditx Act), section 3, See Act No, YIII 

of 1890, section 52 

1877*— I (SFEomo Eedibe Act), section' 21---Arhiiratiom‘— 

Alleged revocation of submission--— For what cause submission may he 
Although no party to an agreement of reference can 
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revoke tlie submission to arbitration, unless for good cause, and a 
mere arbitrary revocation of the an tbority is not permitted, tbe 
fact, if proved, that tbe arbitrator was in fniudulent collusion 
with one of tbe opposite side might be a good ground for revoca- 
tion of tbe submission, ^estonjee l^usmrwanjee V. Manoo)cjee 
Sf Oo,, 12 Moo. 1. A., 112, and TaMl v Bisheshar, I. L. E., 8 AIL, 
57, referred to. 

Bansidbar tj. Sital Prasad, I. L. R., 29 Ail. 


ACTS -*1877—1 (Specific Rihibf Act), section 23fc^, See Hindu 
law 


III (iNBIAli ReQ-ISTBATION ACT), SECTION 

traiion-^Dimsion of a mortgage into two to escape registrationr\ 
JSeld that there is nothing in tbe Registration Act to render 
illegal the division of what was apparently one mortgage trans- 
action relative to a loan of Rs. 198 into two mortgages of even date 
each for Rs. 99, 


Eamji Mai t?. Chhote Lai, I. L. R, 29 All. 

^EECTIONS .::76.;' AH3> :.77— 
Megistration^SuU to compel regietration^ Qronnds of tuch suit. 2 
Where a Registrar refused to register a document presented to him 
upon the grounds that there was not suiScient proof that the 
document was executed by the authority of the alleged executant 
and that there was undue and unexplained delay in presenting the 
document for registration, it was held that a suit would lie under 
section 77 of the Indian Registration Act, 1877, to compel regis- 
tration. 


, Meld also that in a suit under section 77 of the Registration 
Act the Court is only concerned with the genuineness of the 
document sought to be registered and not with its validity, 

^ Kudrathi Begum v. Majih-un-niata, I. L. R., 25 Calc., 93, and 
BaJ Zakhi &hose v. Zehendra Chundra Mojumdar, I. L. R., 24s Calc 
668, referred to. ^ 


Kanhaya Lai «. Sards r Singh, I. L. R., 29 All. 


— XV (IisrniAw Limitation Act), section 4, See Act Ho. 

VII of 1870, sections 9, 10, 11 and 28 ... 74^ 


“7-7: — : 777 SECTIONS 5 AND 14 ^Zimi^ 

tahon-Ag2)eal — Zet.ag tn fiUng apical due to appellant bon4 
Me accepting erroneous legal adviee.j Where a client bond fide 
accepts the advice of counsel as to the proper procedure to adont in 
the course of litigation, and misled by that advice fails to file an 
appeal within time he is entitled to ihe benefit of section 6 of the 

Sinffh y. Gumam Bam, I. L. 
R., 5 All., 591 Bnj Mohan J)as y Mamm Bibi, I. L. R., 19 All., 348 
and Aura Mai v. Bam Math, I. L. K., 28 All., 414, followed. In re 
Coles and Emenshaw, 1 K. E., 1, referred to, . ^ 


Anjora Kunwar v, Babu, I, L. R., 29 All. 


--Broofof date of l%rth—M%noHty—Bla.intif hanng three years 
to sue after attaimy imyonty—Aet No. XV of mi {Indian 
^mtaUon Acd), seg%on 1-Nature of evidence required to prom 
^te ofbirth.1 Althongh in India i t is diffloult to prove such a 
fact as the date of birth after a lapse of many years, and it 
would he unreasonable to require such a class of evidence as would 
he justly demanded in a similar case in England, the evidence must 
yet be such as to may reasonable conviction to the mind 
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III this case on the proof of the date of the plaintiff^s birth 
depended the question of whether or not the suit was brought 
within three years of her attaining majority, and it was held that 
the evidence was insufficient to prove the true date of her birth, 
and that therefore the suit was barred by lisnitation, 

Shah Ara Begam v, Nanhi Begani, L L. B., 29 AIL 

ACTS-.1877— XV (IwBiAN Limitatioit Act), sbcitioi? 7 ,• schebitm II, 
ABTICLES 178 AK 3 > 179 -^I^xecution of decree^ Limitation — Minor- 
iify.] On the 11 th of May 1886 a decree under section 88 of the 
transfer of Property Act, 1882, Was passed in favour of one 8 L, 
In June 1888 8 L died leaving him surviving three sons, all 
minors. On the 30th of April 1889 these three sons, still minors, 
made an application for an order absolute under section 89 of the 
Act. ]5^othing further was done towards execution of the decree 
until the 1st of October 1904 when the throe sons, one being still 
a minor, again applied for an order absolute for the sale of the 
mortgaged property. Keld that the application of the 1st October 
1904 was not barred by limitation. Zamir Mamn v. &undar^ I. L, 
B., 22 AIL, 199, followed. JBhagat Bihari Lai v. Mam Wath, I. L. 

K. , 27 AIL, 704, and Baldeo v. Ihi Kaidar, I. L. B., 27 AIL, 625, 
referred to by Bichards, J. 

Sri Bam Het Bam, L L. B., 29 All* ••• ... 

- — I — . — — SBOTIOK 12 •«— Limitation 

Time requisite for obtaining a The words ‘the 

time requisite for obtaining a copy ^ in the second and third 
paragraphs of section 12 of the Indian Limitation Act, 1877, are 
not condned to cases where the person appealing has in person 
or by a properly authorized agent applied for a copy of a judg- 
ment or decree. Mamamurthi Aiyar v. Bulramania Aiyar, 12 Mad., 

L. J., 385, dissented from. 

Bam Kishan Shastari Kashi Bai, I# L. B., 29 All • ••• 

— — — SECTIOK 19 ---- Limitaiion 

— Aeknowledgment of title — By whom mch, aehnowledgmenf may ie 
made.] Section 19 of the Indian limitation Act, 1877, does not 
require that the person making an acknowledgment should have 
an interest in the property in respect of which the .acknowledg- 
ment was made at the time when the acknowledgment was given : 
it prescribes that, if, before the period of limitation expires, an 
acknowledgment of liability or right has been made in writing 
signed by the parties against whom the property or right is claim- 
ed, a new period of limitation will be computed from the time of 
the acknowledgment. Jagahandhu Bhattaclmrjee v. Marimohan 
Moy, 1. C. W. N., 569, referred to. 

Jugal Kishore Fakhr-ud-din, L L. B., 29 AIL 

0ECTIOKS 19 AlSTB 20, 

SCHEPiriiE II, ABTICLES 59 AHB 60 — Limifation-^Buit to recover 
money deposited on current account — Loanr-^Bepo9U---Achnoioledg^ 
ment,] Held that a suit to recover money deposited with a banker 
on a current account is governed as to limitation by article 69, 
and not ^)y article 60, of the second schedule to the Indian Limita- 
tion Act, 1877. Biaray Lai v. MUzaheih BerJeeUy, F, A. No. 96 
of 1882, decided on the 4th April 1886, followed. 

In order that an acknowledgment of a debt should be effectual 
to save limitation under section 19 of the Indian Limitation Act 
it must be signed by the person to be bound thereby. 

Similarly a part payment of ^ the principal . of a debt must 
appe^ in the hand-writing of the person making the part payment 
and not in^that of any other person, however authorized. 
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MsM ako tliat ike inei’e ct?editing of interest in a bankerk 
books cannot be regaided, for tbe purpose of saving limitation, as 
equivalent to a payment of interest. 

Dbaram Bas v, Ganga Devi, I, L. E., 29 All. ... 
ACTS--1877— XV (toiAN Limitatio^t Act), sCHTE-inxiE 11, abtioi® ^9— 
Attachment "before judgment •-’Snii for com2}ensacio7i^--'Jjimii-a'tion''^ 
Terminus a quo.] Seld tb‘^.t tbe limitation tippl!cablr 3 to a tmit 
for ^lamagos on account, of tlie alleged unl:r,vl-nl attack a ont before 
judgment of a shop beiongiag to the plaintif! was that prescribed 
by article 29 of tlie Indian Limitation Act, 1877, and that limita* 
tion began to run from the date of vhe attachment, Murugem 
Mudaliar v. Jattaram Davy, I. L. E., 23 Mad., 621, Multan Chand 
Kanyalal v. Bank of Madrae, T. L. R , 2/ Mud., 846, and Bam Singh^ 
Mohf-pattur v. Bhottro Manjee Sonthal, 24 W. E., 298, followed. 
Surajmal v. Manehchand, 6 Bom., Law Reporter, 704, distinguished. 

Semble that such an attiichmeat, if wrongful, is not a continu* 
ing wrong within the meaning of section 23 of the Indian Limi- 
ts tio a Act, 1877. 

Ram Narain Umrao Singh, I. L, R,, 29 AIL ...* 

' — ^ SCHI5I>iri.E II, ABTXOXES 48, 

90, 115, \2Q-^DimiiatiQn — Buit to recover money given to tlhedefen~ 
dant to he delivered to a third person^] A gave Es. 800 to B in 
order that it might be delivered to C, who bad, a few days previous- 
ly, executed a mortgage in favour of A. B also executed a bond 
guaranteeing, the repaynienfe of the loan by C. On suit by A against 
B and C, which was decided on the 15fch of January 1901, it was 
discovered that B had never paid the money to C, On the 1st of 
Bocember 1904, A sued B to recover the Rs. 300 ptiid to him as above 
described. Seld that the rule of limitation applicable was that 
provided for by article 48, if not by article 90 or 115 of the Indian 
Limitation Act, 1877, and the suit was time-barred. Bameshar 
Chauley v. Mata Bhikh, 1. L. R., 5 All., 341, referred to. 

Earn Lai t?. Ghulam Husain, I. L, E., 29 All. . 

XV (InniAN LiKiTATioir Act), schedule II, aeti- 

OLES 61 AHD SZ-^X/imitatiou •— Suit on bond to recover money of 
which a third party has in fact had Hie henefit-^Qompromise of suit 
hy heirs of oMigor-^Suit to recover money paid under compromise,']^ 
II. S. borrowed money on abend from F. U. The sole obligor of the 
bond was F. S., but the money was in fact borrowed for the use of, 
and was paid to, one M. From time to time the original bond was 
renewed, and ultimately F. E. sued upon the lust bond and obtained 
a decree for a largo sum of money against the heirs of U, S. The 
defendants appealed to the High Court, but pending the appeal 
entered into a compromise wuth the plaintlif on the 2nd of January 
1900, whereby they agreed to pay to the plaintifc the sum of 
Es. 51,000 and costs of tlio High Court. Fpon the 6th of November 
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Hindu widow, plaintiff in a suit to recover property, in respect of 
wliicli slie was entitled to a Hindu widow's estate, from tlie posses- 
sion of the widows of other members of her husband's family, 
entered upon a collusive arbitration by which the whole of the pro- 
perty of the plaintiff's husband was divided amongst certain female 
members of the family, it being declared that each of the par- 
ties to the arbitration proceedings took an absolute estate in the 
share allotted to her, Seld that this proceeding amounted to an 
“alienation " of the property so dealt with within the meaning of 
article 126 of the second schedule to the Indian Limitation Act. 
Sheo Singh v. Jeoni, I. L. R., 19 All., 524, referred to. 


Ram Sarnp Ram Dei, I, L. R., 29 All. 


184, See Act No. IV of 1882, sections 62 and 63 


138, See Execution of decree 
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ACTS— 1877--XV (Inbian Lmi’SATXois Act), soHBBtriii II, abuiobi 
76>^J3ond-^Insi(ilments~^7Fai'Der of right to recover whole amount 
on non-payment of instalment — himitationj] Where money secured 
by a bond is payable by instalments, with a condition that the 
whole amount secured will become due upon non-payment of any 
instalment, the creditor is not bound to enforce this condition, 
but he may accept payment of instalments after duo date— thereby 
impliedly waiving his right to sue for the whole amount due — and 
may sue upon a subsequent default in payment of any future 
instalment. Basant Lai v, Q-opal Irasadt Weekly Notes, 1906, p. 
193, distinguished. 


Maharaja of Benares v. Nand Ram,T, L, R., 29 All, 

— — ^ — — — SOHHBBBS II, ABTIOBB 126 ■ : 

Bimitation-^-^AXienation’^Bictitious award '•—Mindn widow J A 


14A--^Zimitation-- Adverse possession — Zeas&^Bossession derived 
from a lessee not necessarily adverse as against the lessor.] Meld 
that possession acquired during the continuance of a lease will not 
ordinarily be adverse possession as against the lessor until at any 
rate such time as the lessor becomes entitled to possession. The 
principle of Muhammad Husain v. Mtd Chand, 1. L. R., 27 AIL, 
895, Bharat Sundari Bahia v. JBholo Fershad Khan Chowdhuriy 
I. L, R., 13 Calc., 101, Womesh Chunder Cf-oopto v. Maj Karain Boy, 
10 W, R., 15, Krishna QoUnd Bhur v. Mari Churn Bhur^ L L. R,, 9 
Calc., 367, Sheo Sohye Boy v. Luehmeshur Singh, 1. L. R., 10 Calc., 
577, and Gunga Kumar Mitier v. Asutosh Gossami, I. L. R., 23 Calc., 
863, followed. JBejoy Chunder Banerjeer, Kally Brosonno Mooher* 
jee, I. L. E., 4 Calc,, 327, referred to. Lehhraj Boy v. The Court 
of Wards on hehalf of the Bajah of Burhhangah, 14 W, R,, 395, 
Brindahan Chunder Sircar Chowdhry v, Bhoopal Chunder Biswas, 
17 W, R., 877, Prosunnomoyi Basi v. Kali Das Boy, 9 C. L. R., 377, 
and GoUnda Math Shaha Chowdhry v. Surja Kantha Lahiri, I. L. 
R., 26 Calc., 460, not followed. 


SOHEBBLK II, ABBIOBB 

J79 — Xlxe^iim of decree— Imitation— .» step in aid of exeew 
tionfl Bold that an f-pphcation made by lie transferee of a 
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SOHEDtrEl II, AEirOEH 


Tiamman Fande v. The Maharajah of Tizianagram, I. L, E., 

29 All. ... ... ... 693 

— ^ SOHEDITliB II, AEIIOESS 147, 

132 ASB 120, /See Hmdn law ... ,,, 544 


— — — ~ SOHIBBEB II, AETIOBE 1750, 

/See Cml Procedure Code, sections 868, 682 and 587 ... 685 
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deome asking that his name might be substituted on che record 
for that of the original decree-holder, and a further applica- 
tion asking for time to serve one of the Judgment-debtorSjj 
whose address was not then known, with notice of the application 
for substitution were both applications made to the proper 
Court to take some step in aid of execution within the meaning 
of article 179 of the second schedule to the Indian Limitation 
.-■■■■ Act, '1877. 

Pitam Singh i?. Tota Singh, I. L. E., 29 All, 

ACTS — IS79— XVIII (Legal Peaotitionbes Act), sections 18 and 14— 
Jurisdiction — Inquiry hy Court subordinate to the Migh Court into 
conduct of fleader practising before J Held that the words'^* any 
such misconduct as aforesaid as used in section 14 of the Legal 
Practitioners Act, 1879, relate to all the cases set out in section 13 
of tbe^ Act, The authority thei'efore to enquire into a matter fall- 
ing within the purview of section 13, clause (fj of the Act is 
not confined to the High Court, but may be exercised by a i^bordi- 
nate Court before which the pleader or mukbtar whose conduct is 
called in question may be practising. In the matter of Furna 
Chunder Fait MuTchiary I L. E., 27 Calc., 1023, In the matter of 
Souihehal Krishia jRaOy L L. E,, 15 Calc., 152, and In the matter of 
a FleadeTf 1, L, E., 26 Mad., 448, referred to. 

Muhammad Abdul Hai, In the matter of the petition of 

Fleader — Agreement to alloio legal fees to he set off against money 
adinanced to a pleader hy a client '] A client advanced certain 
money to a pleader who subsequently appeared for the lender in 
various cases. On suit by the lender to. recover his loan the 
pleader set up an agreement entitling him to set off against the 
money borrowed his fees for professional services. Held that the 
pleader was entitled to a set-off in the shape of reasonable remunera- 
tion for services actually rendered, although there was no such 
agreement as required by the Legal Practitioners’ Act, section 28. 
Faghunaih Saran Singh v. Sri Ham, 1. L. R., 28 All., 764, and Eazi^ 
ud-din V. Karim Bakhsh, I. L. E., 12 All., 169, referred to. 

Chhannu Lai Asharli Lai, I. L. R., 29 All. ... 

-——1881 — XXVI (1I7BGOTIABLB InSTEUMENTS AoT), SHOTION 80 — 
Act No, XKVIII of 1855 {Usury Laws Hepeal Act J Interest 
of interest — Hundis silent as to interest — Collateral 
eontemporayeous agreement fixing ratel] In a suit on certain 
hundis which were silent as to interest, but as to which there 
was a collateral written agreement that they should bear interest 
at 30 per cent, per annum ; and it was found that this mode of 
dealing with interest by a coIlatei*al agreement and not on the 
face of the hundis was in accoiubtnee with the custom prevailing in 
the district, and among the class, affected by the suit. 

Held that by Act XXVIir of 1855 interest was recoverable at 
the rate agreed upon by the parties, and section 80 of the Kegoti- 
able Instruments^ Act {XXVI of 1831) was not applicable. 

That section purports to confer a right to interest, not to 
s’f^^h a right otherwise existing, nor to depr've a plain- 
txn: of a right to interest which he has acquired by contract* 

Ghnnshiara Lalji Ram Karain^ I. L. E., 29 Ail. 

1882— rv (Tea WSEEE ov Peopeett Act), Chapter IV , passim 
•^Mortgof/e-y Mortgage of mortgagee rights-^-HiqU of suh-^morf- 
gages M bring to sale the mortgagee rights of Ms mortgafiyr-^ 


' - j;-'-* v»' , ' ' 
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edto them respectively, siibiject, in the case of a puisne mortgage 
to the rights of a prior incumbrancer, and subject, in the case of 
a sub-mortgage, to the rights of redemption of the original 
mortgagor. 

Mata Din Kasodhan v. Kadm Musain, I. L R., 13 All. ,432, con- 
sidered and dissented from. Qanga Prasad v. Chumi Lai, LL. R., 
18 Ail., 113, discussed and distinguished. Paghiinath Pr sad v. 
Juratoan Mai, L L. R., 8 All., 105, Sirhadh Mai v. Maghunath Prasad, 
1. L. E,. 7 All , 568, at page 674, Jones v. t^kinner, 5 L. J , Ch , 90, 
Taylor v. Mmsell, L. E , 1892, A. C., 255, Jnre Sargent, 17, Eq , 279, 
Mose V. Page, 2 Simons, 471 j 29 E. K., 142, Slade v, Migg, 3 Har»‘, 
35 j 64 E. E., 204, JECodson and Mowes^ Oontraet, i.h, li., 35 

Ch, D,668, Vencgtacliella Kandian v. Panjanadien, 1. L. K., 4, Mad,^ 
213, Kanti Ram v KuUub’ud~dm Mohomed, J. L, E„ 22 Gale,, 33, Beni 
Madhuh Mahaigatra r Sourendra Muhan Tagore, 1. h E,, 23 Qulc , 
796, Dehendra Warain May v, Mamtaran Banerjee, L L, E.. 30 Culc;, 
699, Jaggesmar Dull v. Bhuhan Mohan Mitra, I, L. K., 33 Calc,, 
426, Mniha Vijia Maglmnatha Mamchandra Vacha Mahali TImrai 
V. yenhataehallam ChetU, I. L. K., 20 Mad., 35, and Raj Coomarg 
Dassee v. Preo Madhuh Mundg, 1 C. W. N., 435, referred to. 

Ram Shankar Lai t). Gauc&h Frasud, I. L. R., 29 AH. 

ACTS— 1882— I (Tbansfeb oe Peopeety Act), sectiok ^ (dj. See 
Muhammadan law ... ... ... **4 ,,, 

SECTION .41' — Trans* 
fer hg ostensible owner — Otmers of grojpertg transferred, minors — 
Guardian inca^pahle of assenting to apparent ownership of trans* 
feroT ] Seld that the guardian of a minor owner of immovable 
property is incapabk* of consenting, even though such consent be 
express, to a third person holding himself out as owner of the 
minor’s property, so as to enable a transferee from such person 
to claim the benefit of section 4i of the Transfer of Froperty Act, 
1882. 

Dambar Singh o, Jawitri R^nnwar, I. L. R», 29 All. 

A. SECTION 52, See Lis pen* 

dens ... *4. ..4 ... 

SECTIONS 52, 86 ANI> 

87 — Lis fendens — Suit for foreclosure --’Suit not terminated until 
decree absolute.'} A suit for foreclosure of a mortgage is not 
terminated until the passing of the decree absolute, A purchase, 
therefore, of the mortgaged property made after, the passing of 
the decree nisi, but before such decree is made absolute, is subject 
to the doctrine of lis pendens. Miggins v. Slmw, 2 Dr. and War-, 
366, Qhunni Lai v, Abdul Ali Khan, I. L. E., 23 All., 331, and 
Shwjiram Sahehram Marwadi v. Waman Naragan Joshi,l^h.Jd. , 
22 Bom., 939, followed. Bellamy v. Sabine, I i)e G*. and J., 566, 
referred to, 

Parsotam. Narain c. Clihcda Lai, I» L, IL, 29 AIL 

— — SECTION 60 — Mort* 

gage — Redemption — DJfeet of purchase Ig mortgagees of 
part of the mortgaged propertg,} When tho integrity of a 
mortg%e has been broken up upon the purchase by the mortgagees 
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of tlie equity ' of redemption in a portion of the mort- 
gaged property, the right of redemption of each of the several 
mortgagors is confined to his own interest in the mortgaged 
property ; he^ cannot redeem the remainder of the mortg^j ged 
property against the wishes of the mortgagees. Wawah Azimut 
Ali Khan v. JowaUr Sin^h, 13 Moo. I. A., 404, Knra'^ Mai v. ^Buran 
Malf I* L. B., 2 All., 665, and Girish Chunder D>ey v. Juramoni 
6 C. W. N., 83, followed. 


Mnnshi Daulat, I. L. 29 All. 


ACTS--i882— IV (TBAIfSFEB of Pbopebty Aot), sbctioks 62akb 63— 
Mortgage-^-Redemftion^Aei No. XV of 1877 (Indian ZimifaUon 
A(d)j schedule If article 134 — Mortgage by mortgagee ^urforiinq 
to he of a fro^rieiary interest in the mortgaged ^TOveHy^-Xoreclo* 
sure.2^ Under ordinary circumstances a mortgagor cannot before 
the time limited for payment to the mortgagee expires, take 
proceedings to redeem the mortgage. Zrmon v. Cole, 14 Sim., 427 
Vadju Y. Vadm, L L. B., 5 Bom., 22, Zaghuhar Zayal v. Budlu Lai 
I. Lr B., 8 All., 95, and BeBraam v, Ford, [1900] I Ch 142 
referred tesh • . •> a 


The widow of a usufructuary mortgagee in possession made a 
gift of the mortgaged property to A. M. The donee mortgaged 
part of the property, the subject or this gift, to P. N. purporting 
to mortgage the full propiietary interest in the property. P if 
took proceedings for foreclosure against A. JST. as absolute owner 
and obtained foreclosure and possession of the property. Meld on 
the finding that P, JV. acted land fide and had no reason to suppose 
that A, if. was not, as he represented himself to be, the full owner 
of the property mortgapd, that B.N, was entitled as against the 
representative of the original mortgagor to the protection a j^orded 
by article 134 of the second schedule to Act No. XV of 1877, 

Ahafited Kutti v, Baman Namhudri, 1. L. R,, 25 Mad 99 and 
Mam Chandra Viihal v. Sheihh Mchidiu, I. L. R., 23 Bom. *614 
distinguished. Bhagwan Sohai y. Bhagwan I)in,\,Jj R 9 All 97* 
Safinath v. GMorne ^ Co., U Moo., 1. A., 1, Tesu BamH 

Kalnath v. BalhrishnaLahshman, I. L. R., 15 Bom., 583, BehariZal 
V. Muhammad MuttaU, 1. L. R., 20 All., 482, Maluji v, Fahir 
Chand, I. L. R,, 22 Bom., 226, Manavikraman Fttan Thamburan v. 

I';, 471, and Narayan v. Shri Mam Chandra 
1. L. R., 27 Bom., 373, referred to. ^ 


Husaini Khauam t>. Husain Rhan, I. L. R., 29 Ail. 


~ - - BWTlOm 86 AKB 88— 

a of interest after date 

fixed for payment:} Where a decree for sale on a mortgage gives 
interest ^-fter the date fixed by the decree for payment ol the 
mortgage debt, it is not necessary that such interest should be at 
^0 contractual ra^, Mameswar Koer v. Mahomed Mehdi Mossein 

K^,LUK, 39, and Sundar Koer v. Mai Sham Krishen 

I. Ik, R., 84 Calc., 150, referred to. 

Lachmi Narain v, Uman Bat, I. L, R., 29 All. ... 


M SEOSIOK 88— 

for sale of ^ro^erty subject to a charge 1 
Ihere is no objection to the sale, in execution of a decree for faie 
" subject to the charge of property which is liable 
to a charge for maintenance in favour of a particular person. Mafl 
Zhn Kasodhanr, Kmim Musain, I. L. R., 13 AIL, 432, distinguished 


fialnfan Mohar Singh, L L. 11., 29 AH. 


Illliiiliilfi' 
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ACTS-i883*-»iy (TeAKSFES of PEOFSaTY act), sbotioits 88 ANB 90— 
Msseoution ojf SeoTSB — Dgotsb to he executed (k coMhiuctiion of u decTee 
for sale and a personal decree.'] Where a decree in a suit for sale of 
hypothecated property is both a decree for sale of the property under 
section 88 and a personal decree under section 90 of the Transfer 
of Property Act, 1883, there is no need for the decree-holder to 
apply for a separate decree under section 90, and if he does so and 
his application is rejected, this will not operate as a bar to his 
executing the decree against the judgment-debtor personally, 

Sadho Singh v. The Mahara ja of Benares, I. L. 29 AIL 

— ■. SBCTIOH 90 — Mort* ■■ 

gage — Mortgaged ^rojgertg totally inca^ahte of being sold-— 
Decree under section 90 not obtainable.] Where property luortg i.ged 
was property which the mortgagee could by no possibility bring to 
sale in execution of a decree under hts mortgage, it was that 
no dcffree over under section 90 of the Transfer of Property Act, 
1882, could be granted, Kedar Nath v. Qhandu Mai, I. L* B,, 26 
AIL, 26, distinguished. 

Pirbhu Narain Singh e. Bildeo Misra, L h. B.j 29 All, 

^ ^ — — — sbotioh 90— Decree 

for sale on a mortgage — Drajperty ordered to be sold in part 
not smcepiible of sale— Abandonment of claim to sell such part,] 
Meld that on the true construction of the provisions of the Trans- 
fer of Property Act, 1882, a mortgagee is entitled at any stage to 
abandon his claim against any portion of the mortgaged property 
and then obtain a decree under section 90 for any balance due 
after crediting the amount realized by the sale of the property 
actually sold. Muhammad Ahbar v. MunsM Mam, Weekly Notes, 
1899, p. 208, distinguished. Sheo Prasad v. Behari Dal, I. L. B., 
25’ AIL, 79, Kedar Nath v. Chandu Malf X. L. B, 26 All, 25, and 
Ghafur Masan Khan v. Muhammad Kifayat-ullah Khan, L L K., 28 
All., 19, referred to, 

Pirbhu Narain Singh o. Amir Singh, I. L. B., 29 All, 

BEOTIO# '01— Mort'^ 

gage—Bedemption - Who may redeem— Perpetual lessee,] In a suit 
for redemption of a mortgage the plaintiff was a perpetual lessee 
of the mortgaged premises from the mortgagor, holding under a 
lease granted upon payment of a premium of Bs. 800, with a yearly 
rental of Bs. 40 odd. By the terms of the lease the lessee was not 
liable to be ejected, even for non-payment of rent, while, if the 
title of the lessors proved defective, the lessee was entitled to a 
refund of the premium. 

Meld that the lessee was under the above circumstances enti* 
tied to redeem, 

Paya Matathil Appu v. Kovamel Amina, I. L. B., 19 Mad., 161, 
Badha Fershad Misser v, MonoMir Das, I. L. B., 6 Calc., 317, Jugal 
Kissm^e Dal Singh Deo v. Kartie Clmnder Ohottopadhya, I. L. B., 
21 Oalc, 116, Kasumimnissa Bibee v. Nilratna Bose, I. L. B., 8 Calc., 
79, Grish Chandar Dey v, Juramoni De, 6 C. W. N,, 83, and Bam 
Subhag T, Nar Singh, L L. B., 27 Ail., 472, referred to. 

liaghunandan Prasad v. Ambika Singh, I. L. B., 29 All ... 

* ssoTiosrs 93 ASB 93— 

Tfsufructuary mortgage — Bedemption — Norm of decree in a suit for 
redemption.] An order declaring that the plaintiff's right to 
redeem shall be extinguished upon non-payment within the time 
limits by a decree for redemption of the apioant found to be 
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is nbfc a proper order when the mortgage sought to be redeemed is a 
usufructuary mortgage. Nevertheless where such an order has 
befn made and the decrecal money has not been p;^id within the 
time limited and the decree has been allowed to become final the 
plaintiff cannot thereafter bring a second suit for redemption. 
Sita nam v. Madho Lai, I. h, B., 24 All., 44, referred to. 

Lachman Singh v* iSdadsudan, 1, L. R., 29 All. 

ACTS*«-1882— V (IKDIAN Easembkts Act), 4i-Sasemeni— Eight 

ofprimcy — 8 iiit hy occwpier ofliome:\ Not only the owner, but the 
lessee or other person in lawful possession of premises may main- 
tain an action if his right of privacv is interfered with. (Lokal 
Erasad v. Eadlio, I. L. E., 10 AIL, 358, referred to, 

Kundan i?. Bidhi Chand, I. L. R., 29 All. 

- ; ■ ■ ; gTr'nrrTrv-NrR;l 5,4 .k3> 

unent — EfSSCTi^iiv6 Tight to light and aiT — Injuring enient of Tight — 
Actual damage,'] Where a pUmtiff is claiming relief upon the 
ground that his prescriptive right to the passage of light and air 
to a certain window has been interfered with, it is enough to show 
that the right basin fact been interfered witn. The plaintiff is not 
obliged to go further and show that he has suffered actual damage 
thereby. Colls y- JSome and Colonial Stores, Ld., [1904,] A. C*, 179 
and Kine v* Jo [1905,] i CU., 480 not applied. Nmidfcishor Bal* 
govan v. jBhaguhhai Fraiwalabhdas, I. L. R., 8 Bom,, 95, referred to. 
Kunni tal v. Kundin Bibi, I. L. R., 29 AIL *,* 

and tenani^Occugation of building site in abadi — Breution of per- 
manmt building — Suit for ejectment.] The defendants were found 
on the evidence to he tenants at will of the plaintiff of land in the 
abadi, the land having been allotted to their aniceslors on condition 
of their rendering service as patwaris. The defendants had ceased 
to perform the duties of patwaris, but still occu^iied the land, and 
had built houses thereon of a ijcrmanent character. Meld on suit 
by the zamindar to eject the defendants, who had denied the zamin* 
dar^s title, that the principles laid down in Ee7ii Eain v. Kundan 
Lai, I. L. R., 21 All., 496, applied, and that there was no such conduct 
on the part of the z.imindar as would justify the inference that she 
had contracted that the right of tenancy under which the defendants 
originally obtained possession of the land should be changed into a 
permanent right of occupation ; neither could the defendants pray 
in aid section 60 of the Indian Easements Act, 1882, Meld also 
that the acquisition pending the suit by one of the defendants of 
a share in the village in which the land in suit was situate did not 
give the defendants any title to retain possession of the site in the 
abadi from which the plaintiff was suing to eject them. 

Budh Singh©. Parbati, I. L. R., 29 All. 
holder and tenant 

•1890--YIII (GtrA’EDiAKS ANB Wabbs Act), section 10 -^-Guar- 
dian and minor-^Muhammadan Lem^Paterml uncle or mother,] 
The paternal uncle has no legal right under the Muhammadan law 
to the guardianship of the property of his minor nephews and 
' nieces superior to that of their mother. Shaikh AUmodeen Moallem 
T. By foot 0 jBih&e, 6 W. E., M. E., 125, referred to, 

Alim-nUah Khan v, Abadi Bagain, L L. R., 29 AIL 

— — ^ — ^ — __ beotxok lO -- Gmrdi 0 n 

and minwr^Msoretion of Court asio apfmntmmi of guardian,] ♦In 
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this case the High Court set aside the appointment of the father 

as gnardian of liis own daughter, aged 10 years, npon the grounds 
chiefly that the father had married again^and that^ under th^e cir- 
cumstances the child was lihely to be happier with her maternal 
grandmother, with whom she had been liYing since the age ot 5, 
than with her father. • 

Biado V. Sham Lai, L L. K., 29 All. 

ACTS--1890— Vin (Gxtaediaks and Wabbs Act),‘sectiok 62— Wo. 
IX of 1875 (Indian MajoHtij Aot), section Z Bipardian and 
minor — Xjfect of appointment of guardian-^ Ci'oil Frocedure Code, 
section 440.] Where a guardian has once been appointed under 
the provisions of Act No. VIII of 1890, the attainment of majority 
by the ward is postponed until he reaches the^ age of twenty* one 
years notwithstanding that the guardian appointed by the Court 
may be discharged before that time arrives., G-ordhmidas Jadowjl 
V. Sari'sahMdas JBhaidas, I. L. R., 21 Bom., 281, followed. Fatesri 
Fartap Warain Singh y. Champa Lai, Weekly Notes, 1891, p. 118, 
distinguished. 

Sadho Lai Muriidhar, I. L. R., 29 All, 

1893 — IV (Pabtition Aoi?), SBOTXOTir 4 — Dwelling home- 

belonging to an undivided family **-*--M'iihammadanB,'\ Field that 
the expression '' a dwelling house belonging to an undivided fami- 
ly as used in section 4 of the Partition Act, 1893, is nob applic* 

. able to a house belonging to a Muhammadan family. Amme Maham 
v. Zia Ahmads I. L. R., 13 All., 282, referred to, 

Hashmat Ali u, Muhammad TJmar, L L. R., 29 All. ... 

■ (Local) -—1891 I {N.-W. P. Am Ottdh Water Woeks Act), 

SEOTioiirs 34, 40 Am 41 — Construction of Statutes-- Omission to giye 
notice of re-ocoupation of house— Water rate paid during period 
of non-occupation.^ Weld that the provisions of section 41 of the 
North-Western Provincesand Oudh Water Workt Act, 1891, would 
not apply to the case of a person who had in fact regularly paid 
the water rate due in respect of the house during the period of 
its non-occupation. 

Emperor u. Sumer Chand, I. L. E., 29 All. ... 

— -^1899—111 rCouET OB Waeds Act), sections 9, 35 Am 

47, See Act No. XIX of 1873, sections 194 fg ) and 203 ... 

1900 —I (IJkited Peovincbs MiririoiTALiTiES Act), sec- 

Tloisr 47 — Contract — Mode of execution hy Foardi] Where 
a contract entered into with a Municipal Board for the supply 
of material for road-making was endorsed both hy the Secretary 
and the Vice-Chairman of the Board and this endorsement refer- 
red to the contents of the contract and its confirmation ; JSeld 
that this was a sufficient compliance with the requirements of 
section 47 of the Municipalities Act. 

The Municipal Board of Naiibahad u. Sheo Narain, I, L. R., 
29 All 

SECTIONS 82, 87(B)— Application for permission to build — 

Implied permission— Fower to. erect necessary seajffolding,^] Where 
application for’ permission to build has been made to a ISiunicipal 
Board and the period mentioned in section 87(3) of the Municipal- 
ities Act, 1900, has expired, the applicant is in the same positit/a 
as if the erection of the building specified in his application had 
been formally sanctioned hy the Board. A sanction, express or 
impliell, to the erection of a specified building necessarily carries 
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with it ft right to put up such ordinary scaffolding as would b© 
necessary under ordinary circumstances for the execution of the 
work. 

Emperor v, Gokul* I. L. E., 29 Ail. ... ... 

ACTS -“(Loo Ai.)-—1900-—i*—(UKiTiiiB Pbotikoes Mukigibabiuies Act), 
SEOTioiT 167, See Act No. XLV of I860, sections 425; 426 ... 

ACTS— (Local) 1901 — 11 (Agba Tenakoy Act), seotioks 20, 21 

— OcQUfaney holding — ^Rights of alienation j^ossess^ hy 
occa^ancy tenant S'--^Mortg age, ’I Sold that the law enacted in 
sections 20 and 21 of the Agra Tenancy Act, 1901, obliterates any 
distinction which might have existed or have been supposed to 
exist between the right of occupancy and the right to occupy 
wherever transfers were made or contemplated by tenants, and that 
the tenants mentioned in these sections can no longer transfer 
either the right of occupancy or the right to occupy otherwise 
than hy a sub-lease, 

A subsequent mortgagee of an occupancy holding, whose 
mortgage was executed after the coming into force of the Agra 
Tenancy Act, has, therefore no right to redeem a prior mortgage 
over the same holding. Khiali Mam v. JSfathu Lai, I. L, E,, 15 
AIL, 219, and Brij Mohan Las v, Algu, I. L. E., 26 AIL, 78, 
distinguished. Madan Lai v, Muhammad AH I^asir Khan, 
Weekly Notes, 1906, p. 182, approved. ' 

Banmali Pftnde v, Bisheshar Singh, 1. L. E, 29 All. 

'^Oecupancy ^ holding Umfruetuary mortgage — Act Ko. IX 
0/1872 (Indian Contract Act}, section 23.3 An occupancy tenant 
executed a usufructuary mortgage of Ms occupancy holding, and 
then executed a kabuliat undertaking to pay rent for the mortgaged 
land. Keld, on suit by the mortgagee for rent under the terms of 
the kabxiliat, that the agreement between the parties was of a nature 
which, if permitted, would defeat the provisions of the Tenancy 
Act, 1901; that it was unlawful within the meaning of section 28 
of the Contract Act, and void. Sarnandan Mai v. Wakchedi Mai, 
Weekly Notes, 1906, p, 302, Banmali Mande v. Bisheshar Singh, 
L. E., 29 AIL, 129, and Madan Lai v. Muhammad AH Kasir Whan, 
I. L. R,, 28 All., 696, followed. 

Earn Sarup v. Kishan Lai, L L. E., 29 Ail. 

— 7~ — ' - - • section ■ 32 

paney holding-^ Juris diction — Ciml and Mevenue Courts^] Where 
plaintiffs sued in a Civil Court for possession under an agreement 
of part of an occupancy holding. Meld that the suit would not He, 
being contrary to the intention of section 32 of the Agra Tenancy 
Act, 1901. ® ^ 

Achhay Lai u. Janki Prasad, I. L. E., 29 AIL 

• — — r ; SIOTIOKS 164 (2) AHB 

im^^Lambardar and eo-sharer — LiaMlity ofeuccessor in office for 
uncollected profits,^ Meld that the successor in title of a deceased 
iambardar is not liable to account for profits which his prede- 
cessor may have failed to collect or which ho permitted to remain 
uncollected owing to negligence or misconduct* 

Bip Singh Bam Charan, I. L. E., 29 AIL ... 

SBOTIOlfS 176, 177 AH3> 

t Keld that no third appeal will lie 

to the High Court from a decree of the Bistrict Judge passe<»in 
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appeal from an appellate decree of the Collector under the provi- 
sions of the Agra Teii'incV Act, 1901* X/C^chMi N^arctin v, Wwota'iTi 
Das, Weekly Hotes, 1906, p, 251, followed* 

Lachmi S^ariiin «). Hir )tam Das, L L, B*, 29 AIL . ... 69 

ACTS- (Local) --1901 IT (Aoua Tskahcy Act) ssotioxs 193 aki> 67 
— Civil Procedure Coda, aeciun^ib^ Joint suit for arrears of rent 
of several holdings,'] Meld tha': the provisions of section 45 of the 
Code of Civil Procedure do not apply to a suit for arrears of rent 
under tho Agra Tenancy Act, 1901, so as to admit of a joint suit 
being brought in respect of arrears of rent due in respect of several 
holdings. On the contrary, the Act contemplates that one suit 
should bo brought in respect of each separate holding. 

Jngan Nath Prasad v. Tori, I. L. B , 29 AIL ... 13 

■ aiOTiOK Meter* 

minaiion hg Mevenue Court of queslio7i of frojprietary iitle-^Mes 
judicata.] Where in a suit filed in a Revenue Court a question of 
proprietary title is raised and the Court, acting under section 199 
of the Agra Tenancy Act, elects to determine such question itself, 
such decision of the Revenue Court will operate as res Judicata in 
respect of a subsequent suit in a Civil Court for determination of 
the same question. ^ Salig Mule v. Meohi Muhe, Weekly Notes, 

1907, p. 1, followed. 

Beni Pandc v* Baja Kausal Eishore Prasad Mai Bahadur, 

I. L. B., 29 All. ... ... ... 160 

SECTION 199— for 

ejeeiment in "Revenue Court — Omission on fart of defendant to flead 
title in himself judicata.] In a suit for ejectment under Act 
No. li of 1901 the defendants did not plead their own title to the 
plot in suit, and in fact did not oppose the suit for ejectment. 

Meld that a subsequent suit brought in a Civil Court by the then 
defendants for proprietary possession of the same plot was barred 
by the principle of res judicata. Rani Kishori v. Raja Ram^ Weekly 
Notes, 1904, p. 109, Ashraf-un-nissa V- AH Ahmad^ Weekly Notes, 

1904, p. 141, and Inayat AU Khan v. Murad AU Khan, I. L, R, 27 
All , 569, distinguished. Salig Muhe v. Meohi Muhe, Weekly Notes, 

1907, p. 1, and Beni Pande v. Raja Kausal Kishore Prasad Mai 
Bahadur, L L, B., 29 AIL, 160, referred to. GoJcul Mandar v. 

Pudmannnd Singh, I. L, K., 29 Calc., 707, discussed. 

Bihari «3. Slicolalak, I, L. IL, 29 AIL •« 601 

SECTION 201 Act 

jKo» I of 1B12 (Indian Mvidenee Act), seefionAr~-^Kmdence'-‘^Record 
of plaintiff* s name as a co-^sliarcr-^Presumption,] The presumption 
enjoined by clause (3) of section 201. of the Agra Tenancy Act is 
not conclusive, even in a Revenue Court, but may be rebutted, as 
for instance, by evidence showing that the plaintiif has not been in 
possession of the property in resi^ect of which profits are claimed 
for more than tw'clve years before suit, and the defendants have 
openly denied the plaintiff’s title for more than that period. 

Mia^ AU Khan v. Gohind Ramjf. A, f. O. No., 70 of 1904, decided 
May 22, 1906, distinguished. 

Dil Kunwar tj. Udai Ram, L L. E., 29 AIL ? ... ... 148 

— section 20 l*^Smt 

for profits— -Receipt of profit m witldn 12 gears of suit denied**-* 

Plaintiffs recorded co-sharers — Burden of proof] The plaintiff s*— 
recorded co-sh^rers* — sued anotherjeo-sharer for profits. The defend* 
ant ;gleadcd that the plaintiffs or their predecessors in title had 

■'■'A 5 . 
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not received profits within twelve years preeedinij the institution 
of the suit, and that the suit was time-barred. J£sid that it was 
not for the pliintififs to prove by evidence of receipt of profits 
within twelve years that the right subsisted j and that section 
201 of the Agra Ten-incy Act, .1901, raised a presumption in their 
favour. Mihiii Lai v, Badri Vrasad^ I. L. R., 27 All. 436, referred 


Banwaii Lxl v. Niadar, I. L. E., 29 AIL 

ACTS - (Local)— 1901— 111 (United Provinces Land Reves-oe Act), 
SHCTIONS lio, 11 ij 233 fkj — Partition — Objections not raised before 
Berenue Court— Suit in (ivil Court for declaration of title — 
Juri$diction.'] On the 12Lh of M rch 1904 defendants applh d to 
the Revenue. Court for partition of their share in two rnahals. 
ProcUmatioii was issued on that application calling upon the 
opposite party to appear on the 18th of April 1904 and state their 
objections, if any, to the partition. The opposite, party did not 
appear in the Revenue Court, but on the 20ih of April 1904 
in>tituted a suit in a Civil Court against the applicants for 
p:irtition asking for a declaration of their exclusive possession over 
part of the , property, the subject-matter of the defendants* 
application for partition in the Revenue Court. Meld that the 
phiintifis* suit was, not maintainable. Muhammad Sadia r, Laute 
Mam^ I. L. B., 23 AIL, 291, and Kha^ay v. Jugla^ I. L. B., 28 AIL, 432. 
referred to. 

hTathi Alai Tej Singh, I, L* R., 29 All. 


SECTIONS 147,227 AND 22S— No, XLV of 1860 (Indian Penal 
Code), eecUon — Attachment— Power of Tahsildar to issue 

warrants of attachment for realization of repenue^ Meld that a 
Tahsildar has no power under the United Provinces Land Revenue 
Act, 1901, to issue a warrant of attachment in order to realiise 
arrears of Government revenue, nor is a warrant issued by a Tah- 
sildnr validated by general authority to that effect given to him by 
the Collector of the District. ^ 

Emperor Radhe Lai, I. L. R., 29 All. 

ADMISSION, See Burden of proof ... 

ADOPTION, See Civil Procedure Code, section 13 

See Hindu Law ... 

ADVERSE POSSESSION, See Act No. XV of 1877, schedule II, article 14 

— Sf,g Landholder and tcn .nt 

■ — • See Muhammadan liw 

J-di>ccaU «,-kois alst'a 

memherof m Sngluh Sar—CoMUtuUon of Senei of Miqh Court 
vi^er S,let p’ Court — Buies 2, ISO, 181. 197 - fiteJ 

olausea 7 ap 8 — Adtoeate charged usith miteoniuei ~-ZiieUoa* 
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cause andVitliout charge or trial suspend or remove from the roll 
any advocate of the Court. 

After an altercation, during the hearing of a case, with one of 
the Judges of the High Court, in the course of which he alleged 
that he had been told by the Judge to hold his tongue and to 
sit down ** an advocate of the Court attempted to defend his con- 
duct by publishing in a newspaper, of which he was the editor, an 
article which was a libel reflecting not only on the Judge before 
whom he had appeared but upon other Judges of the Court in their 
judicial capacity, and in reference to their conduct in the dis. 
charge of their public duties, and which amounted to a contempt 
of Court, which might have been dealt with as such by the High 
Court. Held that such publication constituted under cl mse 8 of 
the Letters Patent of the Court ^"reasonable cause" for an order 
suspending the advocate from practising. 

Such publication was not excusable on the ground that it was 
written in his capacity as editor of the newspaper and not in his 
capacity as an advocate. The controversy arose from the misbe- 
haviour of the advocate conducting a case before the Court, and the 
contempt of which he was found guilty was committed in the 
attempt to vindicate his professional conduct in a publication 
for which he Wxus solely responsible. In re Wallace, L. E , 1 P. C.. 
283, distinguished. 

Sarbadhicary. In the matter of S, B. ^,1, L. E., 29 


« ALIENATION " See Act No. XV of 1877, schedule II, article 125 ... 

ANCESTRAL PROPERTY, See Hindu Law ... 2^ 

See Civil Prccedure Code, sections 320 and 


APPEAL, yS'ee Act No. XV of 1877, sections 5 and 14 ... 

See Civil Procedure Code, sections 103, 310 and 688 (8) 

See Civil Procedure Code, sections 244 and 318 ... 

See Civil Procedure Code, sections 310A and 244 {c) 

See Civil Procedure Code, sections 521 and 622 

Civil Procedure Code, sections 521 and 522 

- See Civil Procedure Code, section 522 ... 

See Civil Procedure Code, section 562 

See Act (Local) No. II of 1901, sections 176, 177 and 182 ... 

ARBITRATION, See Act No. I of 1877, section 21 

— See Civil Procedure Code, section 506 

* See Civil Procedure Code, section 606 

Bee Civil Pi^ocedure Code, sections 521 and 522 

Civil Procedure Code, sections 621 and 522 ,e* 

— - See Civil Procedure Code, section 522 ... 

ATTACHMENT, Warrant of-—. See Act (Local) No. HI of 1901, sections 
M47. 227.and2^ ' ... ... , 

- — before Judgment, See Act No. XV of 1877, schedule 11, 

AWARD, See Civil Procedure Code, sections 521 and 622 

^ — i- ' Bm Civil Procedure Code, sections 521 and 522' ' »,« ' ... 

Civil Frocedare Code, section' 523 ... ,m • ««• 
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BENGAL EEGULATIONS, 1^99— Y (BBKQ-Aii Wills aot ImmTAoy: 
Eeg-llatioh), SBOTIOK 7 — Escheat'-^ Property tahen^osse$sion ofhy 
District Judge^Period from which title mesta in the Becreiary 
ofBtate.'l Where property of a person dying intestate is taken 
charge of by a District Judge acting under section 7 of Kegnlation 
No. V of 1799, such property does not vest in the Secretary of 
State until the period prescribed by the Eegulation has expired. 

Earn Narain Dube e. The Secretary of State for India in 
Council, I. L. E., 29 AU. 277 

1806 —XVII, SBOTioisr B-^Morigage hg emdi~ 

tioml tale — Foreclosure — Parwanah — “ Official signature** — Pro* 
eedure,2 that a parwanah or notification to the mortgagor, 

issued in a suit for foreclosure of a mortgage by conditional ».ile 
under the provisions of section 8 of Eegulation XYII of 1806, 
which bore the seal of the Court and the initials of the Judge 
of the Court from which it issued, was a good and sufficient 
notification within the meaning of the Eegulation, Madho* 
persad v. Q-ajudhar, I. L E., 11 Calc., Ill, discinguishodl Ruhr a 
Bihi T. Wajid Khan, I, L. B., 16 AIL, 69, guoad hoc overruled. 

Bhagwat Euri v, Baldeo Eai, I. L. K*, 29 All. 146 

Biet zamikbaei, See Act No. I of 1869 708 

BOND ^ — Unconscionable bargainr^Circmisiancea tinder which relief mag 
be granted hg the Qourt^ A person of the age of some twenty-eight 
years, the son of a wealthy father, but of profligate habits and 
greatly in need of money, his father having refused to supply him, 
executed a bond to secure a sum of B.s. 500, with interest, which 
amounted to Es.a7-8-0per cent, per annum, with six^monthly rests. 

The bond further contained a stipulation that the borrower should 
not be empowered to repay the money wu thin three years. And if 
he did pay within three years, he should nevertheless be obliged to 
pay three years* interest at the rate mentioned. Meld that al though 
it could not be said that the execution of this bond was pro- 
cured by means of undue influence or that the rate of interest 
was penal, nevertheless the bargain was an unconscionable bargain 
against which the Court might properly give relief. The High 
Court affirmed the decree of the lower appellate Court which gave 
the piaintiif the principal sum with simple interest at the rate of 
24 per centum per annum. Madho Singh v. KasU Pam, I. L. R., 9 
AIL, 228, Kirpa Pam v. 8ami*ud*din Ahmad Khan, 1. L. E., 25 All. 

284, Kamini Smdari Qhaodhrani v. Kali Prosunno G-hose, I. L. E. 12 
Calc., 225, Kunwar Pam Lai v. Ml Kanth, L. E., 20 I. A,, 112, and 
Pajah UoMam Singh v. Pajah Pujp Singh, L, R , 20 I. A. 127 
referred to. ' ’ 

Balkishan Das v. Madan Lai, I. L. E., 29 Ail 3O3 

See Act No. XY of 1877, schedule II, article 75 ... 431 

BURDEN OF PldOO^^Admission by party to suit, effect of as shifting 
burden of proofs Admission not causing estoppel — Presumption as 
to admission by party -—Pight to rehut presumption — Question 
tried without specific issue --Pemand--Ciml Procedure Oode, sec* 
tions 65, 562, 566.] In a suit for property to which the plaintiff 
alleged he was entitled by inheritance from his natural father the 
defence was that he had been adopted into another family and 
therefore was no longer his natural father*s heir, and this conten- 
tiott was supported mainly by the plaintiffi*s admissions made in 
deeds and other documents signed by him, to none of which, how- 
the defendwt was a partyv^ , 
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Seld by the Judicial Committee that although tbe was 
on the defendant to prove the adoption the proof of the admis- 
sions shifted the onus on to the plaintiS on the principle stated 
in Slatterie v* JPoolep, 6 M. & W., 664, at p. 669, that what 
a party himself admits to be true may reasonably he presumed to 
be so/’ and until the presumption was rebutted the fact admitted 
must be taken to be established. 

Seld also that where, as in the present case, there was no 
estoppel, the defendant being no party to the deeds, the plaintiff 
could give evidence to rebut such presumption. 

Heane v 'Rogers, 9* B & C., 577, at p, 586, Kewion v* Liddiard 
12 Q. B., 926. In Simpson^h, E., 2 Ch. I)., 72, at p. 89, and 
Trinidad Asphalt e Company v. Cory at, [1896] A. C., 687, 
followed. 

In this case their Lordships held that the plaintiff, so far from 
rebutting the presumption, had, in order to account for the admis- 
sion made in the documentary evidence, put forward two different 
and inconsistent explanations, one of which was absurd and the 
other in its most important parts unproved, and had failed to 
prove his title. 

Where no specific issue had been framed on the question of 
adoption, but the matter had been tried and determined without 
any objection on the part of the plaintiff, who had not been taken 
by surprise, but was fully informed by the defendant's lists of 
documents, and from the cross-examination of his witnesses that 
the defence would be taken. 

'Keld that under the circumstances it was undesirable that 
the ease should be sent back to be ro- tried on a special issue 
framed as to the adoption. 

Chandra Eunwar n. Chaudhri Ear pat Singh, L L. E., 29 


BUEDEN OF PROOF Bee Act Xo. XLV of I860, section 456 

(Local) Ko, II of 1901, section 201 

— — Bee Pre-emption ... ... 

CAUSE OF ACTION, Bee Civil Procedure Code, section 43 

' — jSee False imprisonment ... ... 

Possession ... ... ... 

CHARGE, Bee Act No. IV of 1882, section 88 ... 

CHEATING, Bee Act No. XLV of 1860, sections 280 and 420 

CIVIL AND REVENUE COURTS, Bee Act (Local) No. II of 1901, 
section 32 ... ... ... 

— (Local) No. II of 1901, section 199 

— ^( 5 ^ (Local) No. Ill of 1901, sections 

no. Ill and 233f^^ ... ' 

CHAUEIDAR, Bee Act No. XLV of 1860, section 223 

CIVIL PROCEDURE CODE, sbotioit 13 — Res judicata — JTindu lato^ 
Joint Hindu family •^Nature ofson^s iitle^'] Held that the dismissal 
of a suit for redemption of a mortgage of joint family property 
brought by the father in a joint Hindu family alone, would not be 
a bar to a subsequent suit for redemption by the sons, inasmuch as 
the sons' title was not through their father, but was separate and 
independent. Ram Narain T. JBuheshar Trasad, I. L. R*, 10 All,, 
411, referred to. 

® Sundar Lai Chhitar Mai, L L. R., 29 All. 
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CIVIL PEOCEDDEE CODE, seotioh 13 — Mes §%dicaia-- Award ofoom^ 
mitlBB of talnqdars appointed under section 3 of the Oudh H states' 
Act (I of 1869 ^ — Question of ado^tion^Claim^ in former suit 
as adopted son — JSsto^^el^jBtide7ice and p*oof of adoption-— 
J^nidence of adoption where lapse of time prechides proof — Fresump’- 
tion as to prohability from conduct ofpartiesf] In a suit by the 
appellant against the respondent for a share in certain family pro- 
perty the question was whether the respondent had been in 18S3 
validly adopted into another family. 

jSeld that the committee of taluqdars appointed under section 
33 of Act I of 1869 (Oudh Estates’ Act) to decide on claims for 
maintenance is not such a Court as is described by section 13 of the 
Code of Civil Procedure (Act XIV of 1882), and their at^ ard refus- 
lug the respondent maintenance in his own family on the ground 
that he had been adopted into another was therefore not res judi» 
in the present suit. The committee had no Jurisdiction to 
decide the question of adoption, and the affirmation of their award 
by the Pinancial Commissioner could not give Judicial validity to 
their decision on a point outside their Jurisdiction. 

The fact that the respondent had in 1879 on the death of his 
alleged adoptive mother claimed to succeed her as the adopted son 
of her deceased husband, and so secure the succession to which the 
predecessor in title of the appellant was then entitled, though he 
did not oppose the respondent's claim, did not estop the respondent 
from denying the alleged adoption in this suit. 

To establish the fact of a valid adoption it was essential for 
the appellant to show that it was made by the direction of the 
deceased husband of the adoptive mother, and that the respondeiib'’s 
father had given him in adoption. In the absence of proof, which 
the lapse of time made impossible, it was incumbent on the appel- 
lant before any presumption that those conditions were fulhlled 
was justified, to establish an initial probability that the adoption 
was likely to have been validly made, and that the conduct of the 
parties cognizant of the facts had at least been consistent with 
such an hypothesis. But the evidence rather showed the contrary ; 
and no weight could be given to the statements of the respondent, 
as they fell short of founding an estoppel, and as he had asserted 
or denied the adoption just as it suited his purpose throughout 
the whole of the protracted litigation between the members of the 
family* 

Harshankar Fartab Singh n. Lai R ighuraJ Singh, I. L. B., 

29 All* ••* ,,, ,,, ,,, 

— siotioe: 13, 8ee Hindu law 

“ ' — SECTION 4:Z—^8uit to recover fees for medical 

attendanoe-’Fees partly secured by a promissory note -Separate 
suits upon the promissory note and for the unsecured balance ->LaUer 
suit barred,] A, a doctor, agreed with H to accompany JB to Hard* 
war as his medical attendant on a fee of Es. 100 a day. After 
seven days, JB gave.ui a promissory note for Es. 700, representing 
seven days* fees. F, who was a vakil, also promised to assist A pro- 
fessionally in certain litigation, F, however, died before he could 
fulfil his agreement to render professional services. A sued 
son upon the promissory note first, and subsequently in a separate 
suit for the balance of his fees for attendance at Hardwar under 
the alleged agreement and for fees for later attendance at Benares. 
Meld that the second suit was barred by the provisions of section 43 
the Code of Civil Procedure so far as the fees for attendance at 
Hardwar were concerned, though not in respect of the other fees 
©lamed. , ^ 

Preonatli; Mnlier|i Bishnatb Emaad*. I* L* B., 29 Mlf$H 
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CIVIL PROCEDURE CODE, SECWoir 


4s^^Mie joinder of oansei of 
action-- Multi fariousnens — Tro^erty claimed under one title from 
defendants of es$%ng to hold under 'carious titled'} The plaintiffs 
sued as heirs of their father to lecoyer various portions of their 
father’s estate from the hands of different alienees. Seld that the 
fact that the defendants set up different titles to the various por- 
tions held by thetn would not make the suit had for mnltifarion*:- 
*nes3. The plaintiffs had one cause of action, namely, the right on 
the death of their father to recover their shares of his property. 
G-amsH Lai v. Khairati Singh^ L h. E., 16 AIL, 279, distingiushe*!. 
Xsliun Qhunder Mazra v, Mameswar Mondol^ I. L. E., 24 Calc., 831, 
XTundo Kunwar Kasher V. Banomali Gay an, 1. L. E., 29 Calc., 871, 
Indar Kuar v. Gur Lrasad, I. L. R„ 11 AIL, 33, and Maxhar Ali 
Khan V. Sajjad Musain Khan, I, L. R., 24 AIL, 368, referred to. 

Parhati Kunwar Mahmud Eatima, I. L. E*, 29 All, ... 

SE0XI02T 45, See Act (Local) No. 11 of 


i901,^seotion3 193 and 57 


SECTION” M— M ejection of flaint — Troce^ 

'laint not to he rejected in ^art,~\ Meld that under section 
> Code of Civil Procedure a Court cannot reject a plaint in 

Eaghubans Puri «j. Jyotis Swarupa, I. L. E., 29 AIL 
SECTIONS 55, 662, 566, See Eurden of 


— SECTIONS 103, 310 AND 588 (B)— Appeal--- 

Order refusing to restore an application under section 310 toMoh had 
heen dismissed for default of appearanoe,~\ Meld that no appeal 
lies from an order refusing to restore to the hie of pendingapplica- 
tious an application under section 310 of the Code of Civil Procedure 
which has been dismissed for default of appearance. The principle 
applied in Jmg Bahadur v. Mahadeo Prosad, I. L. K.,81 Calc», 207, 
Mngappa v. Gangawa, 1. L. B., 10 Bom., 433, and Baja v. Sirnivasay 
I. L. E., 11 Mad., 319, followed. 

Ghasiti Bibi t?. Abdul Samad, I. L. B., 29 All. ... 

SECTION 108 — Suit to set aside decree mi 
the ground of fraud — Sole question raised already disposed of in 
proceedings under section 108 of the Code ofCicil Procedure,] In 
a suit to set aside a decree upon the ground of fraud, the sole 
fi'aud alleged was with respect to service of summons on the 
defendant. This question had already been gone into and decided 
by two Courts adversely to the defendant upon application made 
by him under section 108 of the Code of Civil Procedure. Meld 
that the suit was n^t maintainable. Badha Baman Shala v. Tran 
Math Boy, I. L. R., 2S Calc., 175, and Khagendra Math Mahata v« 
Bran Math Boy, I. L. IL, 29 Calc., 385, distinguished. 

Puran Chand v, Sheodai Roy, I, L. S., 29 AIL ... 

— — 7 " - ; SECTION lOB^ Decree ex parte — Application 

t<> f&i aside decree — Rigid of representatim to continue proceedings 
initia.ted hg def mdani^ Where proceedings under section 108 of 
the Code of Civil Procedure have been initiated by the defendant 
the legal representative of the defendant is entitled to continue 
such proceedings. Janhi Prasad v. Sukhrani, I. L. B., 21 AIL 
274, distinguished. Ganoda Prasad Boy v, SUh Warain Muheriee, 
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CITIL PROCEBUBE CODE, section 108, ^ee Decree eso'farte 

'■ — — SEC TICKS 244 AND 318 — Execution of decree 

J)isjpute letween im judgment- dehtors as to 
in execution.'] In execution of a decree 
in property of tbe Judgment- debtors was 
jd by & Patid tliis sale was confirmed. G F 
3iS of tbe Code of Civil Procedure asking 
\e applicant and possession given 
K objected, on the ground that she, 

. „r. 3 cntioii of the decree and sale of the 
tain sum of money to JT and that if had 
and had purchased with it the property 
X of the decree. Meld that no ques- 
•aised folUng wxtliin tHe purriew of sectiot. 244 of tlie 
- - ' 'T.p peal would lie from the order 

application under section 318. 

Gaya Prasad, I. 1*. 2D AH, *.» 

sbctioks 244 AND 5SZ—Fossessionof pro^ 

ferty taker, mithoui intervention «/ . 

ippLl - Suit fur reetitution-Disoreiion of Conrt.^ la a salt f oi 
rfdemptioa the plaintiff obtaineda decree and took Possession 
of the property in suit wilbout tbe intervention of the 
The decree, however, having been reversed on appeal, the defend- 
ant brought a regular suit to recover possession of the mort- 
gaged property. hTflZd that a regular suit was proeluded by the 
frovisions of swtiona 244 and 58S of the Code of Civ.l Proceduw, 
hut the Court of first instance would have exercised a proper dis- 
cretion if it had treated the pUxnt as 

section 683 of the Code. Dhan Kunwar MaMah St7ighj 1. L R., 
oo All VQ nv»rJ v. 1 . L* H.* All , 441, rofeiu’ea to. 


— Frooedure — Apjgeal~-^-‘, 
right to projpertg sold ! 
against K andJ corta^ 
sold, and was purchase^ 
then applied under sec ' “ 
that J might I 


secti®^ 

bo substituted fm* ih< 

to her. To this application . 
at some time prior to the ox, 
property, had given acerU 
misappropriated this money 
which was sold in execution 

tion was ra ^ 

Code of Civil Procedure and no a; 
allowing the auction purchaser s 
Eastura Kunwar 1 ?. r ^ 


sections 810A AND cJ--Ji^xecui%on oj 

decree — Order refusing to accept a deposit tendered under section 
ZIQA^ Appeal.] Held that an order refusing to accept a deposit 
tendered under the provisions of section 310 A of the Code of Civil 
Procedure is an order failing within the purview of section 244^ o) 
of the Code and is appealable as such, Guhari Lai v. Madho Mam,. 
1. L. R,, 26 All, 447, and Fhul Chand Earn v. Hursingh Fershad 
kisser, I. L. R., 28 Calc,, 73, referred to. BasJdr-ud-din v. 
nori Singh I- E., 19 All., 140, not followed. 

ImtiasGi Bogam Bhuman Begam, I. L. R., 29 All, 

SECTION 108, See Decree ex parte 

: SECTIONS 311, 312 AND ZXZ^Mxecntion of 

decree — Sale in execution— Objection sicbseguentlg fahen hg the judg- 
ment'-deMor that the property sold toas not legally saleable — Estop-- 
g)eL] Held that a Judgment-debtor who might have raised objec- 
tions to a sale in exeention of a decree against him, but who has 
refrained from doing so, and who might have appealed against the 
order for sale, has no right, after the sale has been carried oat, to 
prefer an objection that the property sold was not legally saleable. 
Mamchhaibar Misr v, Mechu Bhagat, I. It. R., 7 AIL, 641, and Hurga 
Oharan Mandat v. Kali Frasanna Sarltar, I. L. E., 26 Calc., 727, 
followed, 

Bmed 1 C. das Ram, I, L E,, 29 AIL ... 
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CIVIL PE0CEDURI3 CODE, section 316 — Sijffecuiion of decree— Sale m 
execution — Decree reverend before conjirmation of sale.’} Held 
tliat tlio title of an auction piirchasei* at a sale held in exocntion 
of a decree does not become absolute if the decree under which the 
sale took place is reversed at any time before a certiheate of sale 
is granted to the purchaser. 

> Earn Sukh «?. Bum Sahai, I. L. E.^ 29 All. ••• 

— SECTION 3l7 — Joint decree — Durohase at sale 

in execution by one deer eeJiolder — Suit for declarationfhat property 
purchased was Joint,] In execution of a joint decree on a mortgage 
one of the decree-holders obtained leave to bid at the auction sale 
and purchased the mortgaged property for the exact amount of the 
decree^ namely, the mortgage debt, interest and costs. Satisfaction 
of the decree was entered up and a purchaser took possession of the 
property. JSCeld that section 317 of the Code of Civil Procedure did 
not preclude the other joint decree-holder from suing for a declara- 
tion that the property so pxrrehased was the joint property of 
himself and the actual purchaser. DadA Sinyh Doodhooria r, 
Gf-anesh Chunder Sen^ 12 B. L. E., 317, referred to. 

Achhaibar Dube f?. Tapasi Lube, I. L. E., 29 All. »♦! 

SECTION 318j See Execution of deeree 

— ' SECTIONS 320, 325.4 — Ancestral ^rojperty — 

dSxecution of decree — Property taken under management by the Col-' 
lector— 'Disabilities of the yro^jirietor pending term of management.] 
In pursuance of the power conferred upon him by rules framed by 
Government under section 320 of the Code of Civil Procedure, the 
Collector sanctioned a lease of certain zamindari property of the 
. judgment-debtor for a period of seventeen years, tbe lease, being 
executed in the name of the judgment-debtor but with the pormis-* 
sion of the Collector. 

Seld that the disabilities imposed by the first paragraph of 
section 325A of the Code affected the judgment-debtor during the 
pendency of such leases; and semhle that such disabilities continued 
so long as any of the debts for the satisfaction of which the judg- 
ment-debtor’s property was taken under management by the Col- 
lector remained unpaid. 

Ganga Prasad Ganga Bakhsh Singh, L L. E., 29 All. 

“SECTION 336 — Insolvency — Security for filing 

appUcation by Judgment- debtor to be declared insolvent,] The 
petitioner gave security for one Aziz, who had been arrested in exe- 
cution of a decree. He doposited a sum of money in Court on con- 
dition that if an application which was to be made by Aziz within a 
time specified to be declared insolvent was rejected on any ground 
whatever, the amount deposited would be paid to the decree-holder. 
The judgment-debtor duly presented his application for a declaration 
of insolvency, but before any order could be passed on it he died. 

Meld that the condition of the security was not fulfilled, and 
the decree-holder was not entitled to the money deposited by the 
surety. Krishnan Wayar v, Ittinan Mayary I. L. B., 24 Mad., 637, 
referred to. 

Ashiq Ali o. Moti Lai, I, L. E., 29 AIL »*« ••• 

,, — — —SECTIONS 368, 582 ANB 687— Mo, XT of 

1877 {Indian Dimitaiion Act) schedule II, Article 176Q,— Applica- 
tion to bring 07t to the record the heirs of a deceased respondent — ‘ 
Diniitation,] Held that article 176Gof the second schedule to the 
lBdiaK>Limitation Act applies as well to appeals fx’om appellate 
decrees as** to appeals from originiJ. Susyd ^Um~ ty ' 
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Ai'yakamm R., 29 Mad., 520, dissented from. YahTcala-* 

gadda Narmimham Y. VaMzMa Sahib, I. L. ii., 28 Mad,, 498, 
foHowed, 

Madlinban Bas d. Narain Bas, I, L. R,., 29 All. ... 

CIVIB PROCEDURE! CODE, SECTioisr 396 — Far HUon---^ Commission to 
. make 'partition — Issue of commission to one person onlgj] A Court 
issuing under section 396 of the Code of Civil Procedure a commis- 
sion to mate partition of immovable property not paying revenue 
to Government cannot legally issue such commission to one com- 
missioner only. 

JPer Richabbs, J.— But there is nothing to prevent the parties 
to partition proceedings agreeing that one commissioner only 
should be appointed i nor does it follow that all the partitions 
that have been made are invalid by reason of the fact that only one 
commissioner has been appointed. 

Mulchand Aluhammad Ali Khan, I. L, R., 29 All. 

* SBCTIOK 411— in forma pauperis— Court 

fee — Froperty of defendant sold to realize court fee ‘-•^Froperty sold 
■ subject to a mortgage - Fights of mortgagee^ Sold that the sale 
subject to a mortgage of property belonging to the defendant in 
suit brought pauperis for the purpose of realizing the 

court fee payable to Government by the plaintiff does not preclude 
the mortgagee from bringing to sale the same property in execu- 
tion of a decree, for sale as his mortgugo. The Collector of Morad* 
ahady* Muhammad Daim Khan, I. L. R.,2 All. 196, overruled Canpat 
Futaga v* The ColUotor ofKanara, I. L. R., X Bom., 7, distinguished. 

Dost Muhammad Khan o. Man! Ram, I. L. R., 29 All. 

SiC2?iOH 4i24i--~SMii against public officer--^8uit 

to recover articles seized hg pioliee during a search,'] The plaintiff 
sued to recover from the defendant three account-books which ne 
alleged that the defendant, a Sub-Inspector of Police, had seized 
during a search, apparently in pursuance of the provisions of 
section 165 of the Code of Criminal Procedure, of the plaintiff*s 
house. Meld that the defendant, if he seized the books, which was 
denied, did so in his capacity as a police officer and that the suit 
was not maintainable in the absence of the notice prescribed by 
section 424 of the Code of Criminal Procedure. Muhammad Saddig 
Ahmad v. Fanna Lai, I. L. E., 26 All., 220, distinguished. Jogen- 
dra Nath Fog Bahadur v. Price, I. L. R., 24 Calc., 584, referred to. 

Bakhtaw'ar Mai «. Abdul Latif, I. L. R., 29 All. 

; ; SE0TIO2? 4iZ2-^8uif against a ruling ekief-^ 

Fermission to sue granted in absence of the necessary conditions prece* 
deni-^Jurisdictiofi. ] A suit for the recovery of arrears of salary 
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of tlie court nofj only to appoint a guardian, but to satisfy itself 
that the proposed guardian is a fit and proper person to represent 
the minor, to put in a proper defence and generally to act in tho 
interests of the minor. The duty of the Court is not a mere matter 
of form,. Mussammat JSibi Walian v. JBanlse JSehari JParshad Sin^h^ 
L L. B., 21 Bom,, 281, distinguished. 

Xtamchandra Das Joti Prasad, I. L. B., 29 All. ,*« 

CIVIL PBOCEDDRE CODE, SBOriOJsr ad litem — Appoint^ 

ment of guardian ad litem other than certificated guardian,] 
Metd that the app>ointmeiit, apparently by an oversight, as guard- 
ian ad litem to a minor defendant of a person other than the certi- 
ficated guardian amounted to no more than an irregularity and 
would not of itself vitiate either a decree passed in a suit or a sale, 
consequent upon such decree. 

Dammar Singh t>, Firbhu Singh, I, L, B., 29 All. 

■ ^ — SBCTio^r 457 — Gfuardian ad litem— 

meni of married moman lohose hmhand is alive,] In no case can a 
married woman whose husband is living be app )inted as a guardian 
ad litem, and if such an appointment is made de facto such appar- 
ent appointment is not a mere irregul irity. Sham Lai v. 
Ghasita, I. L. B., 23 AU., 4<59, followed. Kachayi Kuttiali JSaji 
V. XJdumpumthala Kunhi Futtra, I. L. B., 29 Mad., 68, dissented 
from. 

Kundan Lai v. Gajadhar Lai, 1. L. R., 29 AIL tt« 

• — SEOTIOK B06 -^Arbitration — Application for 

reference signed hg pleader holding a defective vahalat-namah,] An 
application under section 506 of the Code of Civil Procedure for a 
reference to arbitration was made by the parties to a pending suit. 
This application was signed on behalf df the defendants by some of 
the defendants personally, and on behalf of the others by a pleader. 
It appeared, however, that the pleader’s vakalat-namah has not been 
signed by one of the defendants o n whose behalf the pleader had si gned. 
Meld that, in the absence of any circumstance to estop the defendant 
who had not signed from objecting to the reference, the reference to 
arbitration ami all subsequent proceedings founded thereupon were 
invaiid, Fitam Mai v. Sadiq^ Ali, I, L, B,, 24 All., 22% distinguished. 

Kadhu Singh v, Baljit Singh, 1. L*B., 29 AIL 

SECTIOK 606 — Arbitration — Authoritg of 

pleader to agree to reference.] A vakalatnamah in general terms ii 
wholly insufficient to enable a pleader to apply for an order of 
reference to arbitration on behalf of his client under section 606 of 
the Code of Civil Procedure, Whore, however, a reference was made 
on such authority and an award followed and a decree based on such . 
award %vithout any objectioa taken to the authority of the pleader 
to apply for a reference, the High Court refused to set aside such 
decree in revision, 

Ramjiawan Ram ??,^Kali Charan Singh, I. L. R., 29 All. 

— — — ^ — SBOTIOKS 521 ANB ^22^ArMtraUm-^Awatd 

— Decree on judgment in accordance with award-^ Appeal,] Daring 
the poiideacy of a suit in the Court of a Subordinate Judge the , 
matters in dispute between the parties were referred to arbitration. 
In due course a document purporting to ho the arbitrator’s award 
was received by the Court through the post, Objections were filed 
by one of the defendants to the suit ; but those objections were, 
af bey hearing, disalloxved by the Court, which .proceeded to pass a ; 
decree in,?iccordance with the award, ^ 
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Meld that an appeal would lie from such a decree upon the 
ground that the so-called award was never delivered by the arbitra« 
tor and was in fact and in law no award at alL 

Sham Lai y. Misri Kunwar, I. L. B*, 29 All. ... 

CIVIL PEOCEDUEE CODE, SEOTiO]srs'521 AHD m2^AriitraUon^Ai(}ard 
•^Decree on judgment in accordance icitli the aiaard-^ApfealJJ The 
matters in dispute between the parties to a suit pending in the 
Court of a Munsif were referred to arbitration. An award was 
delivered by the arbitrator to which objections were filed to the 
effect that the arbitrator had been guilty of misconduct. The 
objections were, howe%^ei% overruled and a decree was passed which 
was in accordance with, and not in excess of, the terms of the 
ward, 

Meld that no appeal from such a decree would lie, the sole 
ground being that -the arbitrator had been guilty ^of misconduct. 
Sham Lai v, Misri Kmiwar^ supra, p, 426, distinguished, G-hulam 
Khan v. MuKammad Mdssan^ I, L. B., 29 Calc,, 167, followed. 

Bihari Lai Chimni Lai, L L. B., 29 AIL , »«• 

— — s]^ca?xojr $^2-^ArMtraiion'^ Award — Decree 

07h award made without alloioing time to file odjeaiions>^Apgeal,2 
An appeal will lie from a decree passed in accordance with an award 
if such decree has been passed without allowing to the parties the 
time proscribed by law for filing objections to the award. Ibrahim 
AH v. Mohsm Al% I. L, IL, 18 AIL, 422, and Maharajah Jogmungul 
Singh Dahadur v. Molmn Mam Marwaree, 23 W. B*, 429, followed. 


brought by the whole body of persons authorized to administer the 
Meld that section 5S9 of the Code of Civil Procedure does 
not apply to a case where the suit is instituted by the whole body 
of persons who are legally authorized to administer the trust to 
which it relates, liai JBudree Das MuJsim Mahadur v. Chuni Lai 
Johurry, 10 G. W.N., 581, followed. 

■ ■■■Bani'-Bas '^7# Badri' Narain,,!. L. B,, 29'AH. ■■ „ «•* ««« 

— ’SEOTioK BQ2--Memand — Appeal from order 

of remand after decision of the suit in accordance fhereioiih.~\ Meld 
that no appeal will lie from an order of remand passed under 
section 662 of the Code of Civil Procedure if such appeal is filed 
after the suit has in compliance with the order of remand been 
decided and no appeal is preferred from the decree in the suit, 
Madhusudan Ben y* Kamini Kanfa Sens 9 0, W, E"., 89o, followed, 
Mamesidar Singh v. Bheodin Singh, I. L, B., 12 AIL, 610, distin* 
guished, 

8alig Bam a?. Brij Bilas, I, L. B., 29 AIL «.« 

sECTiOiT ^^Q^-^Memand — Meinrn to remand to 

he made by the Court originrilly seised of the case^-JurisdictionS] 
Meld that when issues iire remitted for trial under section 666 of 
the Code of Givi] Procedure such issues are triable only by the 
Court which was originally seised of the case. The principle of 
Sabri v. CanesM, I. L, ll., J4 All., 23, followed. 

Ali Sher Khan Ahmad-uilah Khan, L L. E., 29 AIL .»« 

^ — — ■ sEOfiojT 5fB*^Irregularify*-^Dwposat of a 

suit on a Sunday.'] Mdd that the disposing of a civil suit on a 
Sunday is a mere irregularity which is .covered by the provisions of 
section 578 of the Code of Civil Procedure, liam Dm GhaharbUti' 



v. The Official Liqtiidaior, Ooiton Ginning Company. ^ Limit ei^ 
Cawn^pore, I. L. E,, 9 AiL, 366, and TJnunto Ham Chatterjee v. Frotab 
CImnder Shiromonee, 16 W. E. C., B., 230, referred to. 

Shoo Ram Tiwari Tiiakur Prasad, I. L. B., 29 All, 

CIVIL PROCEDURE CODE, skotiok mZ-^-Fxecution of decree-^HesH^ 
iution of property sold in execution of a decree afterwards reversed 
^ in appealr^FrooedureJ] In a suit for a declaration that certain 
property belonged to the defendant judgment-debtor the plaintiif 
decree-holder obtained a decree and proceeded on the strength 
thereof to sell the property. In appeal, however, this decree wis 
reversed. The rightful owner of the property sold then applied 
to the Court for restitution of the property. Meld that whether 
the application could or could not be considered as one falling 
strictly within the terms of section 583 of the Code of Civil 
Px’ooedure, tho applicant was entitled to restitution. Hadhe Singh 
V. Mangni Bam, 6 C, W. N,, 710, referred to. 

Shiam Sunday Lai o. Kaisar Zamani Begana, I. L . R., 29 


, sECTiosrs 622, 623, 626 astd 629 — Beview of 

gudg 7 nent Application for review reJeeted'-^Bevision^ — Small 
Cause Court suit. 1 An ai)plication for review of judgment in a 
Small Cause Court suit was rejected, wrongly, on the ground of 
a supposed deficiency in the court fee paid upon the application. 
Meld that this order was open to revision. Bai^i Lai v. Eatan Lai, 
I, L. B., 26 AIL, 672, distinguished. 

Willis tj. .lawad Husain, I* L. R., 29 All. ».» 

COMMISSION to make pirtition, jS5<?|Civil Procedure Code, section 396 
COMPLAINT, See Criminal Procedure Codejsection 203 .*• ... 

— Frivolous or vexatious See Criminal Procedure 

Code, section 260 ... ... **# ■..< 

COMPROMISE, See Act No. XV, of 1877, schedule 11, artiedes 61 and 83 
COMPROMISE, See Hindu Law ... m. . 

See Hindu Law «•« ««< »M *t* 

CONI’ESSION, 8ee Aefc No. I of 1872, section 30 

CONSTENCTION OF DOCUMENT, Sea Contract 

w _ _ _ - See Hindu law ••• ««« 

, ^ee Landholder and tenant ... 

CONSTRUCTION OP STATUTES, See Act (Local) No. I of 1891, sec- 
tions 34, 40 and 41 ... *«• «•# *•* , 

CONTEMPT OP COURT, /Seis Advocate 
^‘CONTENTIOUS” SUIT, See Lis pendens 

CONTRACT— Coinpany-^Beceipt of goods hy cm company for 
carriage over its own and another Compmy^s lim'^LiaMlity in 
respect of overcharge made by delivering Company --By edaws — 
Bower of Baikoay Company to alter the principle of calculation of 
rates.'] Two wagon loads of chillies were received by the Station 
Master at Bezwada on the Nizam's Guaiaintoed State Railway for 
carriage to Agra station on the Great Indian Peninsula Railway at 
a rate of Rs, 270 per Wf^gon for the whole distance. On arrival at 
Agra tho Great Indian Peninsula Railway Company's Station 
Master demanded payment of higher rates, calculated per maund, 
and refused dellvorj' until such rates ww© paid. Tbe eonsigneesf 
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paid under protest and sued both Railway Companies for a refund 
of the excess charges. 

JE[eld that the contract for carriage of the goods for the whole 
distance was one entire contract with the receiving company, who 
were liable for the overcharge, if any, wrongfully demanded from 
Musehamj^ v. Lanaaster and Preston Junction 
lS,ailway Company ^ 8 M. and W., 421 ; 68 R. R., 758, Webber v. The 
Ctreaf Western Uaikoay Company , 3 H. and C., 771, and Kalu Mam 
M Y, The Madras RaUway Company, I. L. R., 3 Mad., 240, 
followed. 

TCeldsl^o that a bye-law of the Great Indian Peninsula Railway 
Com pany which reserved to the Railway the right of remeasurement, 
reweighment, recalculation and reclassification of rates, terminals 
and other charges at the place of destination and of collecting 
^before the goods are delivered any amount that may have been 
omitted or under-charged did not authorize the Great Indian Penin- 
sula Railway Company to alter the contract between the parties 
and charge at the pKce of dostination maund rates instead of 
wagon rates. 

, , Chnnni Lai t?. The Nizam’s Guaranteed State Railway 

Company, Ld., L L. E., 29 AIR t** 

CONTRACT, Marriage settlement — Construction oj document-^ Agree* 
ment to ^ay annuity to bride,'} On the occasion of the marriage of 
the plain ti:lS, then a minor, with the son of the defendant, the 
defendant agreed with the father of the plaintiff to pay to the 
plaintiff unconditionally the sum of R». 500 a month from the date 
> of the marriage, and the payment of this allowance wag made a 

^ ’ charge upon certain immovable property specified in the agree- 

ment. The plaintifi! after a time refused, for reasons stated by her 
in her plaint, to live with her husband. Subsequently to this 
the stipulated allowance having boon stopped, the plaintiff sued 
on the agree nent above referred to to recoa'or arrears amounting to 
Rb. 16,000. 

JTeld that the plaintiff, though not a party to the agreement 
in question, was entitled to sue on it ; also, on a construction of the 
agreement, that, no conditions as to the conduct of the plaintiff 
being laid down therein the fact that the refused to livo 

with her husband was no bar to the suit. 

Husaini Begam r. Khwaja Muhammad Khan, I, L. B., 29 
. ' Ail. ... 

See Act (Local) No. I of 1900, section 47 „» 

See Guardian and minor ... 

00-SHARER, See Act (Local) No. II of 1901, section 201 

COURT FEE, See Act No. Til of 1870, section 7, V(^) and {d) and sec- 

— See Act No, VII of 1870, sections 9, 10, 11 and 28 

' " ’'y COURT OF WARDS, See Act No, XIX of 1873, sections mCg) ^^3 
^-'''CBIMINAL.BEEACHOF TRUST, See Act No. XLV of 1860, sections ^ 

PROCEDURE CODE, SBOTO^^ 69 astb 60, See Act No. XLV . ‘v 

229 ‘ ^ ..V 

'c.j' iSBCTiou 2(iZ***Cemplmni***^Jm4adie* ^ 

h the eoyninmrn rf a fruh ' 
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complaint in p:ii‘i matoriil.] There is nothing to prevent a Magis- 
trate from eiitertiiining a second complaint iiiade against the same 
peison even though the second complaint may be connected with 
a previous complaint which has already been dismissed under the 
provisions of section 203 of the Code of Criminal Procedure. 
Queen-JSmfress v. Umedan^ Weekly Kotes, 1895, p. 86, followed. 
^3warka JSfatk Mondid v. ieni Madhab JSanerji, I. L. B., 28 Calc,, 
"662, and Mir Ahwad Mossein v. Mahomed AsTeariy I. L. E., 29 
Calc., 726, referred to. Queen-Bmpressv, Adam Khan, I. L. E., 22 
AIL, 106, distinguished. 

Emperor v. Mehrb.an Husain, L L. E,, 29 All. ... 

CBIMINAL PEOCEDUEE CODE, section 54, See Act No. XLY of 
1860, section 223 ... ... ... ... „* 


section 250 — FHmlous complaint^ Juris* 

diction-**-Complai%t dismissed without issue of p>i^ocessJ] Held 
that section 250 of the Code of Criminal Procedure is not applio- 
able to a case in which a complaint is dismissed without any pro- 
cess being issued for the attendance of the person against whom 
•uch complaint is made. 

Bhagwan Singh c. Harmnkh, I. L. E., 29 AIL ... 


— SECTION 339 — iPardon-**JPardon granted 

after accused has had an opportunity of eross*examininy the wit* 
nesses for the prosecution — W ithdrawal of pardon and subsequent 
commitment.'] Where a pardon was tendered by a Magistrate to an 
accused person after he had had an opportunity as an accused person 
of cross-examining the witnesses for the prosecution, and on its 
appearing that he had not made a full and true disclosure of the 
facts of the case such pardon was withdrawn and he was committed 
along with his co-accused to the Court of Session. Jffeld that the 
commitment was not open to objection. Queen*Kmpr$s$ v, Brij 
Karain Man, I. L. E., 20 All, 629, followed. 

Emperor o. Budhan, I. L. E., 29 All. 

section 435— -Eg»mo» — ‘Mxecutim order 


7 


187 


— Order of District Magistrate dismissing a head-man,] Held 
that an order passed by a District Magistrate under tue rules 
framed by Government under section 45(3) of theCodeof Criminal 
procedure is an executive ore'er and not subject to the revisional 
powers of the High Court. 

In the matter of the petition of Damma, L L. E., 29 AIL.., 
CUSTOM, Bee Hindu La^v 

^ — , See Pre-emption > ... ' , Mt «*• •*« 

DECEEE, Form of—. See Act No, lY of 1882, sections 92 and 93 , 

DECEEE EX PARTE-- CtwT €od,e, section lOS — Decree set 

aside as against one of several joint judgmeni*dehtors--*‘DecrBe passed 
subsequently against exempted party-^^-Execution of decree — Dimita* 
Uonj] A decree for sale on a mortgage was passed against several 
defendants jointly on the 25th of August 1900 and mado^sbsolute 
on the 21st December 1901. As against one def endant,hoAWVcr, the 
decree was ex parte, and it was set aside as against her on appeal 
on the 11th March 1902. Subsequently a decree was passed on the 
merits against this defendant, and her appeal was dismissed by the_.'';;;: 
High Court on the 16th November 1904*; As against 'this^def end-’,’, 1 
.'r ant the decree was made absolute on th0!27tli of,, NQveiate';1905. i:": 
MMd that the, orders of the 25th Ahgnst' 1900' and the 16 th- 
jSovemher 1904, hetween them,’ oper»feed as'>ono,-.deoreO:Jo3?, the f 
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gale of tlie mort-gaged property ; that the Joiot ejFtecfc of the orders 
of the 21st Pecomher 1901 and the 27tli November 1903 was to 
make absolute this decree, and that an application for ejccution 
made on the 21st December 1905 was not barred by limitation. 
JBIiura 3£al v. Mar Kisluin Das, L L. E., 24 AIL, 383, Sham Stmdar 
V* Muhammad IMisliam Ali^ I. L. E., 27 All., 501, and, SJiaida 
Musain v. Bub Musain, Weekly Notes, 1002, p. 184, referred to, 
Orauri Sahai v. Ashfak Husain, I, L. E., 29 All, 

DEGREE EX PARTE, See Civil Procedure Code, section 108 
DEFAMATION, See Act No, XLV of 1860, section 499 
DEFINITION, See Act No. XLY of 1860, section 163 

See Act No. XLY of 1860, section 192 

Act No, XLY of 1860, section 225 

See Act No,' XLY of 1860, sections 280 and 420 

See Act No. XLY of 1860, sections 426, 426,** 

undivided family,” See Act No. lY of 1893, section 4 ... 

DEPOSIT, Act No. XY of 1877, sections 19 and 20; schedule 11, 
articles 69 and 60 .** *** *** ♦»« 

EASEMENT— fa umbstrucied mew of shop.’] Meld that no action 
will He for tiro removal of erections in front of a shop merely on 
the ground that such erections obstruct the view which passers-by 
r formerly had of the shop. Smith v. Omen, 85 L, J., Ch., 317, and 
Butt V, Imperial Qas Company, L. B., 2 Ch., 168, followed. 
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141 

565 
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-Defendant not allowed to give himself^: 
increased facilities for overlooking plaintiff* s zenana.] Meld that 
the fact that the plaintiffs^ zenana house might be to some extent 
overlooked by persons standing on the roof of the defendants^ 
house was no justification for the defendants opening fresh doors 
or windows in the wall of their upper storey looking towards the 
plaintiffs* house, whereby the plaintifics* house might be overlooked 
without the person inspecting it being visible to the occu*» 
pants of that house. CoJcul Irasad v. Madho, I. L. R., 10 All., 
858, referred to. 

Abdul Rahman v, Bhagwan Das, I. L, R., 29 All. ... 

- — iSse Act No. Y of 1882, section 4.., 

See Act No. Y of 1882, sections 15 and 28(c) 

ESCHEAT, See Regulation No. Y of 1799, section 7 
ESTOPPEL, See Civil Procedure Code, section 13 ... 

See Civil Procedure Code, sections 811, 312 and 313 **, 

EYIDENCE, See Act No. I of 1872, section 30 

— — See Act No. XY of 1877, section 7 

, — Civil Procedure Code, section 13 ... 

in execution — lur chase of share in 
: ! \ j^pfOffrty to some extent incumbered — ^resumption — Civil Btocedure 
. 318r*^^,c^ Limitaiion Act J, 

' sglkedpte^ 11, article Suit for possession.] Where in execution 
simpje , money ■’ decree' "an undivided share in immovable pro- 
of ,which;tms subject to mortgages, was sold, it was held 
'of specifie Indications tO’ the contrary it must - 

far might H the sf a ye 
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Meld also thai tlie fact tliat ati application under section 318 
of the Code of Civil Procedure made by an auction- purchaser has 
been rejected as made beyond time is no bar to a suit for possession 
of the property purchased. Serti 3iohan Baniav, BJiagohan Bin 
Fande^f I, L, R., 9 Calc., 602^ and KisJiori 3lohan JSoy Chotvdhry v. 
CUmder Math Fal, I. L. R., 14 Calc., 644, followed. 

Sheo Karain v. Nur Muhammad, I. L. R,, 29 All. 463 

EXECUTION OP DECREE 3£aterial irregularity in conduct of tale 
•— ATo froof of suhstantial injurg^Fostponement of sale — Order 
staying sale vsithdraivn and sale held without issue of fresh proclama* 

Hon — CiHl Frocedure Code<i sections 290, 291, 244 and* Bllf 312- J 
A proclamation of sale in execution of a decree fixed the sale for 
20th February 1897. By an order of the Subordinate Judge of 
Gorakhpur, made esf parte on 11th February, the sale was stayed, 
and on lOfch the Collector acting on that order, struck the pro- 
ceedings ofi? the pending file. On 22nd February in consequence 
of notice received from the Subordinate Judge that the order 
staying the sale had been set aside ; the sale was brought on in 
continuation of the sales listed for the 20t;h, which had not 
been finished, and on the 23rd, the property of the judgment-debtors 
was sold to the decree-holder who had obtained leave to bid. On 
application for confirmation of the sale the judgment-debtors 
applied under section 311 of the Civil Procedure Code to have the 
sale set aside; but the Subordinate Judge confirmed the sale,, find- 
ing that, although there were irregularities in the conduct* of the 
snle, the judgment-debtors had not sustained any damage and that 
decision was upheld by the High Court, In a suit to have the sale 
annulled on the grounds stated in the application under section 
311, one of which rras that the sale was illegal without the issue 
of a fresh proclamation of sale. Meld by the Judicial Committee 
that the suit was not maintainable. Assuming that a fresh pro- 
clamation should have been issued, the omission was an irregularity 
which had involved no loss to the judgment-debtors, whose only 
course was to object, as they did, to the confirmation of the sale, 
which they could not afterwards impeach by regular suit* 

Gajrajmati Teorain v. Akbar Husain, 1. L. R,, 29 All. 196 

Acb,f'N0,'. lS77i:- "secti.on,' TV 

schedule II, articles l78, 179 279 

article 179 *„ 301 

See Act No* IV of 1882, sections 88 and 90 12 

See Civil^Procedure Code, sections 244 and 

— * Civil Procedure Code, sections’ 244 and 

244(c) »*• 

— : — Civii Procoduie Code, sections 330 and-/ 

' ''i-- — ^ — — Civil Procedure Codc> section "'‘14^ 

- - — Decree ^ ,**' . 633 •' 

FALSE CHARGE, Act No.;XLT of I860, section 211 ■'#** / 

FALSE lYIDBNCB, S,e Act No. XLV 1S60,' n&aiVow 19? ' - . ' ' '■ '■ ' 'm\ ■ . PI , 
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FAliSS IMPRISOHMEHT-— for damages — CatiBe of aoHofh'^ 
Defendant not the actual prosecutor - — Suit not maintainable J\ 
having been badly beaten was carried to a police station, where 
he named X and others as the persons who had attached him. The 
police, after making the usual investigation, arrested the persons 
named by and sent them before a Magistrate, who committed 
them all to the Court of Session. The result of the trial was that 
the accused were all acquitted. Meld that no suit for ciamages 
for false imprisonment would under these circumstances lie 
against A. Marasinga Mom v. Muiliaya Millai, I« L. li., 26 Mad., 
362, followed. 

Balbhaddar Pande r. Basdeo Pande, I. L. B., 29 AIL 

POEECLOSURE, Bee Bengal Regulation No. XVII of 1806, section 8 

— , Suit for—. Bee Act No. IT of 1882, sections 25> 86 

and 87 

PRAUD, Bee Suit to set aside decree on the ground of fraud 
0OSHAIN, Sea Hindu law *♦* *•* 

GRIEVOUS HURT, Bee Act No. XLY of 1860, sections 304 and 326 
GUARDIAN AD LITEM, See Civil Procedure Code, section 443 

Civil Procedure Code, section 444 

— — See Civil Procedure Code, section 467 ^ 

GUARDIAN AND MINOR, Co7itract — Specific performance -^Specific 
performance of contract mt favourable to minor ^ refused.'] The 
certificated guardian of a minor, finding that it was necessary 
that some of the minor^s property should be sold, applied for 
permission to the District Judge, wbo sanctioned the sale for a 
price of Rs. 725. Subsequently the guardian discovered that this 
vras an inadequate price, and having received an of^er of Rs. 826 for 
the property, went again to the District Judge for sanction to the 
second contract, obtained sanction and sold the property for 
Rs, 826. Meld that the former contract being to the detriment of 
the minor could not be specifically enforced. 

Chhitar Mai r. Jagan Nath Prasad, I. L. E., 29 AIL 

— See Act No. VIII of 1890, section 10 

See Act No. Till of 1890, section 10 

^ See Act No. VIII of 1800, section 62 

HIGH COURT. Diaciplinary powers of , Ses Advocate 

JdlMDXiljkW ^Adoptiof^-^^Adoption during mfe*e pregnancy.] Meld 
that the fact that at the time of making an adoption the wife of 
the adopting father is preganut does not affect the validity of the 
adoption. Magahhushanam v, SeshammagarUy I. L R,, 3 Mad., 180, 
and Maumant Mamchandra v, Bhimacharyat I. L R., IS Bom., 106, 
followed. Marayana Meddir. rardachala Meddi3M.B,D.ylSBdy97y 
dissented from. 

Daukt Ram «. Ram Lai, L L. R,, 29 AIL .«» 

,, - — - t , — ^ — '—AUemtion by mdou) — Legal necessity — Order for interest 

? . ' pr decree in exeeution where decree did not allow interest — Sum 

; for interest made part of consideration for sale c^ce^—Res jndicatst 
suii for^ pre*eMpiion' — Civil Brocedure Code* section 
a Hindu widow in possession of her husband’s immovable pro- 
’a);?': ' pe^etrfor A widow’s estate executed, on 22nd December 1868, a deed 
'’i^in favour of a creditor of her husband under a decree, , 
No. ‘future interest was allowed by that- ; 
'’I dn^nd October 1866' decree-holder in execution of 

Deputy Commissioner an oMw 
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for interest on the decree, which order was, however, set aside by 
the Judicial Commissioner on loth September 1S69 on the ground 
that a Court executing a decree had no power to alter or add to it. 
The consideration for the deed of sale, which was executed whilst 
the order granting interest was in force, was made up of Rs, 7,080, 
the amount her husband was liable for under the decree, Rs. o,6S8 
’♦for interest on the decree, and a sum of Rs. 7,280 in cash. On 
23rd December 1809 the plaintiff as reversionary heir of the 
husband brought a suit against the vendee for pre-emption, 
but that suit was dismissed on the ground that his right of pre- 
emption was not established. The widow died in 189^, and in 1899 
the plaintiff brought the present suit for possession of the pro- 
perty and for mesne profits from her death. The defendants were 
the Deputy Commissioner as representing the Court of Wards, 
into whose charge the vendee^s estate had come, and the purchaser 
from the Court ot Wards of the greater portion of the property 
in suit. The defence was that the alienation was made for legal 
necessity, and that the suit was barred by the decision in the 
pre-emption suit, which operated as res Judicata. Both Courts 
below found on the facts that the item of Rs, 7,030 was justified 
by legal necessity, and that the advance of the sum in cash as 
part of the consideration was not proved. 

JSeld by the Judicial Committee that the defendants, claiming 
as they did under the vendee, and standing, therefore, in no higher 
position than his, were not entitled to base a claim to the property 
upon an order made in the vendee’s favour, but subsequently set 
aside : under the circumstances the doctrine of legal necessity could 
not be extended to the item for interest. There should be a decree 
for possession and for the balance of mesne profits after deducting 
the Rs. 7,080 for which the property was liable. 

Seld also that all that was in issue in the former suit was 
the right of pre-emption as to the widow^s interest only in the 
property, and that the effect of the deed of sale on the reversion 
conld not properly have been made a ground of attack in that suit : 
the present suit was therefore not barred by section 13 of the Civil 
Procedure Code. 

Deputy Commissioner of Kheri v, Khanjar^Singh, I. L. B„ 
29 AIL ... 

HINDU liKW’- Change of religion^^jfect of conversion of a member 
of a joint Siniu family to Muhammadaniem — Regulation Wo. VII 
0/1832, s. 9 — ComfTomUe — • Mjfect of eomjgromrise enter edinto hy a 
Mindtt female mith a limited estate,"] Meld , that Regulation Ko. 
YII of 1832 did not abr gate the Hindu law as to the consequences of 
apostacy, but merely laid down for the guidance of the Judge a rule 
under which he might i cf use to enforce these consequences. Where, 
therefore, in a joint Hindu family consisting of a father and one 
son the father was converted to Muhammadanism in the year 1845, 
the immediate effect of such conversion was to make the son sole 
owner of the property which up to that time had belonged jointly 
to him and his father, - • 

Meld also that a compromise made by a person holding a 
Hindu widow's or Hindu daughter's estate in the property of her 
deceased husband or father, is not binding on the re version era,. even 
though it has been followed by a decree of Court, nor is a decree on 
an arbitration aw^ard, one of the parties to the submission having 
been a Hindu widow, or daughter ; bat the reversioners can only be . 
bound by a decree made after full eOntesi litlgatibn;' 

^rit Konwnr r*:'Soop Warain C , 

,Warmn Bipgh r. Khurgo Moerry\ 10 0, h'.U.,-SB7 1 ■J'eram 
. , ' Ymrlaii, & Bom.i L, 835,' 'Bant Mm Ir IiVR # .■ 





365, IRam Bartij^ v. Mam Dei^ Weekly Notes, 1907, p. 33, and 
Btaj^iiUrh Sta^iUo^y 1 Wliite and Tudor, 230, referred to. 

dobind Krisbna Narain v. Ehiiimi Lai, L L. 11., 29 AIL «*« 

HINDU LAW-— Goshains — Suacussim — Custom ^Adoption of 
OM 0 widow of deceased GQshm»>2 pUinti® set up a 

cnstoin ai prevalent amongst tbe Grikant Q-oabaini of Hardwar and 
other places adjacent in the United Provinces whereby the widow 
of a deceased Goshain was entitled with the concurrence of the 
elders of the sect to adopt a chela and successor to her deceased 
husband. Mold on the evidence that such custom was not estab- 
lished. Mamalakahmi Ammal y. Siisanantha Merunml Bethurayar^ 
14t Moo., L A., 670, Khuyyender Marain Chowdhry V. Eharupyir 
Oghoronaih^ I. L. K., 4 Calc., 648, and Govind JDosi V. Mamsahoy 
Jemadar, 1 Fulton, 217, referred to, 

Semhle that the sect of Grihast Goshains living mostly in these 
provinces at Hardwar, Dehra Dun and other adjacent places, are 
subject generally to the ordinary rules of Hindu law. Collector 
of Dacca T. Jagat Chunder Goswami, I. L. R., 28 Calc., 608, 

• — ^Mitidu widow — Mffeoi of relinguishment of the estate hg 

a^widow in fmour df the present rdoereioners.^ A Hindu widow in 
possession of a widow’s estate in property of her deceased husband, 
a separated and childless Hindu, relinquished possession thereof to 
' two persons who at the time were the next reversioners, they agree- 

ing to pay her a maintenance allowance ; but it did not appear 
that she intended to make them, if she could, full owners of the 
property, although certain incorrect recitals in the agreement 
entered into by the widow, when she gave possession of the 
property, might have lent colour to this suggestion. Both the 
persons thus put into possession predeceased the widow. Meld 
that the nearest reversionary heir to the widow’s late husband was 
entitled to succeed on the death of the widow. 

Quesre whether in these provinces a Hindu widow can acceler- 
ate the estate of the heir by conveying absolutely and destroying 
her life estate ? Behari Lai v. Madlio Lai Ahir Gagawal, I. L. R., 
19 Calc., 236, and Eam2)hal Mai v. Tula Kuari, I. L. E., 6 AIL, 116, 
referred to. 

Raj Kishore v. Durga Cliaran Lai, L L. R., 29 All, 

Jains — Adoption — Ctistom — Authority of widow to 

adopt -^Adoption of married man ^ Meld that according to the law 
and custom prevailing amongst the Jain community (1) a widow 
has power to adopt a son to her deceased husband without special 
authority to that effect, and (2) a married man may lawfully 
be adopted, 

Maharaja GoUnd Math May v, Gtdal Chand, 5S. D. A,, 276, 
$^heo Singh Mai v. Dakho, I. L. E„ 1 A1L> 688, Lakhmi Chand v. 
Gatto Baij I. L. B.,,S All., 319, Bhagwan Bingh v. Bhagwan Bingh^ 
1.; L. IL, 17 All,, 294, and 21 All, 419, Maje Vyanhatrav Anandram 
Mimhalkar r,Jyamntrm,4i Bom,, H. C. Eep„ A G. J., 191, Mathaji 
; ■ Krishnaji y^^ Mari Jagoji, 8 Bom., H. O, Eep., A. G. J., 67, Sadaehvo 
' Moreehmr Ghate Y* Mari Moreshmr Ghat e, 11 Bom., H. C. Hep., 
190, Lakshmappa, v. Mamava, 12 Bom., H, 0. Rep., 364, and Dharma 
i ; Dagu y* Mmkrishm CUmmji, I. L._ B., 10 Bom., 80, referred to. ’> . 
’ ^ ^ ^ ^ ^ Manohar 'JUal Banarsr Bas^ L L. E., 29 AIL \ ' V ^ 
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t%€ fbLmil^ ^uiimia.2 member of a joint 'Hindu family earrying 
on an ancestral family business upon attaining the age of majority 
completely severed his connection with the family business, nor 
was it shown that he ever ratified any of the transactions entered 
into by the family firm. Meld that such member could on the 
failure ©f the family business only be made liable for its debts to 
« the extent of his interest in the joint family property. He could 
not be held personally liable. 

Bishambhar Nath v. Sheo JSTarain, I. L. B., 29 All. ••« 

HINDU li AW Joint Sindu family — Family hminesa-^I/iaiility of minor 
member of family for trade debts — Separate property. 2 Where a 
member of a joint Hindu family carrying on an ancestral family 
business upon attaining majority separates entirely from the 
family and the family business and thereafter acquires separate 
property such separate property cannot be made liable for the 
debt# incurred by the family trading firm, but the interest of the 
separating member in the family property will alone be liable. 
Ohalamayya v. Varadayya, I. L. R., S2 Mad., 167, followedi. Fam 
Jjal Thdkurndas v, Lahhmicltand Muniram^ 1 Bom., H, C. Bep., 
App. li, Johurra Bihee v. Srigopal Misser, I. X*. B., 1 Calc,, 470, 
JSsmola Bosses Y. Mohan Bosses, I.’L. B., 6 Calc., 792, and Lutchma* 
nen Qhetiy r. Bira Frohasa Modeliar^ I. L. B., 26 Calc., 848, 
rel erred to. Bamalhhai Ffathabhai v. Bomeshwar^ I. L. B., 6 Bom., 
38, and Jj* the matter of Maroon Mahomedt I, L, B., 14 Bom., 189, 
distinguished* 

Bishambhar Nath v, I'ateh Lai, I, L. B«, 29 AIL ««« 


Joint jEinda family •^Family husiness-^Suii to recover a 

debt due to the firm^Farties to such suit»2 Meld that the manag. 
ing members of a joint Htudu family carrying on a joint family 
business are not entitled to maintain a suit in their own names 
against debtors of the family without joining with them in the 
suit either as plaintiffs or defendants all the other members of the 
family. M P. Kanna Fisharody v. P, Jfcf. Marayanan S<mayaji» 
padi I. L. B,, 3 Mad., 234, JBalkrishna Moreshwar Kuwte v. The 
Municipality of Mahad, I. L. B., 10 Bom., 32, Jdamsehuh v. Famlall 
KoindoOf L L. B,, 6 Calc., 815, f^alidaa Kevaldas v. Mathu Bhag- 
van, I. L. R„ 7 Bom., 217, Xmam-ud-dinY^Ziladhar^ I. L. B., 14 AIL, 
624, Alagappa Chetti v. Vellian Chetti, L L, B., 18 Mad., 33, and 
Angamuthu Fillai v. Kola^idavelu Fillai, I, L. B., 23 Mad., 190, 
referred to, Faieshri Fartap Karain Bingh v. Budra Ffarain 
Bingh^Xlk^B,, 26 All., 528, disdnguished. 

Shamratlii Singh v, Kisiian Prasad, I. L, B*, 29 AIL • ... 


JointMindu family -^BialilUy of sohsinrespect of amort* 

gage executed by the father —Exemption o fson*s interest — Subsequent 
suit (gainst sons for share of debt gayahle by ihem^Limitation—* 
Act Mo. XV of (Indian Limitation Act) f schedule IX^ articles 

147, 132, 120.] Certain joint ancestral property was mortgaged by 
the head of the family first in 1882 andagain in 1893* Subsequently 
the second mortgagee redeemed the first mortgage, U!he second 
mortgagee then sued to recover the amount duo on both mortgages 
by sale of the mortgaged property, and obtaiueda decree in March 
1896 and an order absolute for sale on the 26fch of October 1897* 
To this suit the sons and grandsons of the mortgagor were not made 
parties. The sons and grandsons of the, mortgagor sued for and 
obtained a decree exempting their , interest; in’.-the >mortgaged'. 
property from the operation of the mortgagee*# decree. The ! 
mortgagee then sued the ‘sons end grandsons to recpyei: from them 
a |1Voportionatc part of the amounts duepnhi^ mortgages# . This 
suit waS instituted on the 6th -of ^piil 19,04# f . ; 
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Meid that the moi'tgagee^s suit against the sons and grandsons 
of the mortgagor was maintainablo, and that It was not barred by 
limitation# the rule applicable being either article 147 or article 
132 of the second schedule to the Indian Limitation Act, 1877, 

Badri JPrasadY, Madan Lal» I. L, K., 15 AIL, 

Singh v. Balwant Singh, I. L. R.j 28 All., 508, and Muhammad 
A«har% V. Jiadhe Mam Singh, I. L. R,, 22 AIL, 307, distinguished. 
JOharam Singh v. Angan Lai, 1. L. R.. 21 AIL, 301, and ArMudra v. 
Bora Sami, 1. L. R., 11 Mad., 413, followed. 

Ram Singh v. Sobha Ram, I. L. R,, 29 AIL ... ... 

HINDU 'hkW^ Joint Sindti family Minor ^Might of minor member of 
a joint family to sue for partition.'} Meld that a minor member 
of a joint Hindu family may institute a suit for and obtain parti- 
tion of his share in the joint family property if there exist cir- 
; cumstances such as in the interest of the minor render it advis- 
able that his share should be set aside and secured for him. 

Bhola Hath u. Ghasi Ram, I, L. R., 29 All. ... 

• Joint Mindu Family ---BarHiion-^JBartUion deed giving 


544 
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certain advantages fo minor member of family — Bight of person so 
benefited to sue on deed — Act Mo, I oflS77 (Speeifia Belief Act J, 
section 23f c JJJ By a deed of partition executed by the adult mem- 
bers of a joint Hindu family it was agreed that a certain minor 
member of the family, represented in the execution of the deed by 
his father, should receive a certain share in a particular village 
**by right of primogeniture/^ and tho*agrcement further recited 
that the member in question had been put into possession of the 
share allotted to him* It was further agreed that, inasmuch as the 
property thus dealt with was subject to two mortgages, the other 
members of the family would be responsible for the payment of 
the mortg;tge debts and would indemnify the recipient of the 
mortgaged property in case of proceediugs being taken against 
such property for satisfaction of the mortgage debts. 

Meld, on suit by the minor (after attaining majority) to 
compel reimbursement by the other members of the family, that 
the partition deed was enforceable In favour of the plainti:^, just 
as much as, if just and equitable, it would have been binding upon 
him, and that the plaintiff was entitled to sue for any benefit 
which ,the deed purported to secure to him. Annamali Chetty 
V. Mnrugasa Chetty, L. R,, 30 1. A., 220, and Candy v. Candy, 

L. R., SO Ch. D., 57, referred to. 

Meld also, on a construction of the partition deed that the 
plaintiff was also entitled to sue having regard to the terms of 
section 23(c) of the Specific Relief Act, 1877. 

Awadh Sarju Prasad Singh v. Sita Ram Singh, I L. B, 29 AIL ... 37 


' ' tfoint Mindu family — J?(iTiitiou“^Bjfect of partition of 

family property^ between two branches of the family without specie 
ficaiion of individual shares of one branch,} By an award the pro- 
rpertyofa joint Hindu family consisting of an uncle and two 
nephews WAS partitioned, one share being allotted to the uncle and 
one to the nephews, but nothing was said as to the shares to be taken 
. by the nephews individually, nor did they express any desire to 
separate. , Meld that the presumption was that the share of the 
nephews still continued to be joint property so fax* as they were 
/BalMehm Mm t. Mam Warain Sahu, I. L. B, 30 Calc., . 

■■■; ; ■' msh'^C’ ' ■7'"' ^ -Tf : ' ; ■' ’ ; " : 7 7:7 7' ' ; 
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HINDU LAW-^Jbmi family Tresumption and onm of proof a$ to 
whether property is ancestral or self acquired^ Jif^nclem of ancestral 
property — Property purchased while lirinp jointly Will disposing 
ancestral property — Inralility of]’ A Hindu, the bead of a 
joint family governed by the Mitaksliara law, left property which 
on his deatyh in 1849 passed to his three sons, who remained joint 
until 1866 when they came to a partition amongst themselves* 
« There was nothing to show that any of them then had any separate 
property* At that time one of them had two sons and another 
son was horn to him after the partition. The father and these 
three sons lived together jointly and acquired other property. 
The father died in 1894 leaving a will by which h© gave a small 
allowance and a residence to each of his younger sons, and left all 
the rest of his property to his eldest son describing it as his self- 
acquired property. In a suit brought by the two younger sons 
against their brother to set aside the will, the validity of which 
depended on the question whether the property was ancestral or 
seif-acquired, the Judicial Committee (reversing the decision of the 
High Court) held thf»t the share taken on partition by the father of 
the plainti:ffs and defendant was ancestral property in which from 
their birth his sons acquired an interest; that there thus being 
a nucleus of ancestral pioperty the onus was on the defendant to 
show that the property in suit was self-acquired and not purchased 
with ancestral funds ; that such onus had not been discharged ; that 
on the contrary the evidence showed that there was a common stock 
of the whole family into which each member voluntarily threw what 
he might otherwise have claimed as seif-acquired and that the pro- 
perty purchased by, or with the assistance of, the joint funds was 
joint property, and did not belong to any particular member of 
the family. There was therefore no self -acquired property, and the 
will was consequently inoperative lo defeat the claim of , the 
younger sons to a share in the family estate, 

Lai Bahadur «, Kanhaiya Lai, I. L. B., 29 All, 


— Joint JJindfi family — Redemption of mortgage*^ Buit 

hy father dismissed — Subsequent suit by aowa*] A joint Hindu 
family, consisting of father and sons, were co-mortgagors by way 
of usufructuary mortgage of joint family property. The father 
sued for redem ption, but was unsuccessful. JSeld on suit by the 
sons claiming to redeem the whole mortgage, that the sons were 
not preciudedby reason of the result of their father^s suit from 
suing to^ redeem, but they could not obtain redemption of more 
than their own shares, 

Sundar Lai o, Chhitar Mai, I, L. E., 29 All. 


jp[indu family -^8 elf acquired property — Devise 
of self acquired property to sons — Nature of so7is* interest.] 
Semhle that property which is the self-acquired property of a 
Hindu who has sons and grandsons and is devised by will to one of 
the Owner's sons remains after devolution self-acquired property 
and does not become the j oint property of the, devisee and his s^ns. 
JugmoJiandas Mangaldas v. Sir Mangaldas Nathuhhoy ^ L L. H., 10 
Bom., 528, followed. Tarn Chand v, Meeh Ram, B C. Hep , 

60, and Mnddun Gopal Thahoory, Ram Buksh.Pandey, 6 W, 31., 
C. B., 71, dissented fx'om. 

Semhle also that, wliere the sons of a Hindu father, apparently 
members wdth their father of a joint Hindu family, took under ^ 
their father's will property acquired by him • under the will of his 
father, deviled to them sep n ately by name ; but continued to live 
in tl^e manner of ■% joint Hindu * family 'and treated it; all eyents , 
the imm%TaMe property fora series, of years la .all T'espects as ^ if : 
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were Jolnfc ancestral property, tlie property so devised remained 
separate property according to Hindvi law. Appomer v. Mama 
SuUa Aiyan, it Moo.v t A. ^5 and BalUshm Mas v. Mam Narain 
8aM L. R., 30 L A., 139, referred to. 

Farsotam Rao Tantia -jj. Janki Eai *.* 354 

HINDU likV7^MitaTcislhara-^ Joint Sindu family*^ Ancestral property 

Property inherited from maternal grandfather.'] Held that a son « 

in a joint Hindu family does not acquire by birth an interest jointly 
with his father in property which the hitter inherits from his 
maternal grandfather. YytUnatha Ayyar v. Yeggia Haraya^ta 
Ayyar,Y £. R., 27 Mad., SS2, dissented from. Sudarsanam Mais* 
tri V, HarHmhulu Maisin, L L. R , 25 Mad., 149, discussed, Venhay^ 
yamma Garu v. V enlhat&ramanayy amma Bahadur Garu^ I. L R.. 25 
Mad . 678, Karuppai Nachiar v. Skanliaranarayanan Chetty^ I. L. R., 

27 M id., 300, and €hattm*hhooj Meghji v. Bharamsi Naranji^ 1. 1*. B., 

9 Bom., 438, referred to, 

damaa Prasad Ram Partap, I. L. B., 29 All, 607 


-Mitahshara — WUl-^ 


■Construotion of document — Property 
devised to wife as — JS state talcen ly widow,] Whore a 

Hindu governed by the Mitakshara law devised immovable pro- 
perty to his wife stating that she would be the malik of the 
property after his death, it was held that the word‘d malik import* 
ed an absolute proprietary interest, and that, in the absence of 
any indication of a contrary intention on the part of the testator, 
the widow took an absolute, and not merely a life estate in the 
property so devised. Surajmani v. Mali Nath, I. L. B., 25 All , 351, 
Jamna Das y. Mamautar BandCyl, D. R., 27 All., 
S64, distinguished. Bala Mamjetoan Lai v. Dal Koer^ 1. L. E., 24 
Calc , 406, Lalit Mohtm Singh Moy v. Chulikun Lai Moy^ L L. E , 24 
Calc., 834, and Maj Harain Bhadury v. Asutosh Chuck erhutty ^ 1. L. 
B., 27 Calc., 44 and 649, followed. 

Padam Lai u. Tek Siugh,^I. L. R., 29 All. 

— Meligions endowment - Might to appoint manager,] 

According to Hindu law, when a religious endowment has been 
founded, the right to appoint a manngcr or superintendent remains 
in the founder and his descendants, unless there is evidence to show 
that the founder or his descendants have made any inconsistent 
disposition. Gosamee Sree Greedharreejee v, MumanloUjeo Gossa- 
meCf L. E., 16 I. A., 137, Sheoratan Kunwari v. Mam MargasK !• L. 
R , 18 All., 227, and Mussumat Jai Baasi Kunwar v. Chat tar JOhari 
Singh, 5 B. L. B., 181, followed. 

Sheo Prasad u, Aya Ram, I. L. R., 29 All. 

— - — Buceession-^^JSffect of a wife deserting her husband and 

becoming a prostitute,] Held that the fact of a Hindu woman having 
dt*soi*ted her husband and become a prostitute did not have the 
result of entirely severing ail connection between herself and her 
husband. The husband therefore might still be heir to property 
acquired by the wife since she left him. Subharaya Billaiv, Mama- 
S’lmi Billai, I. L. R.. 23 Mad., 171, and Bisheshur y, Mata Gkolam 
N.-W. P,, H, 0. Rep., 1870, p, 300, followed, Musammat Ganga Jati 
V. Ghasita, 1. L, E., 1 AIL, 46, referred to, Tara Mtmnee Bossea v. 
Motee Buneanee, 7 Seh, Rep., 273, and Xn the goods of Kaminey 
Money Bewih, L. R., 21 Calc,, 697, dissoated from, 

Narain Das’ia Tirlofc Tiwari, I L. E., 29 All. 

— -Title acquired under will of dcamsed mife—Troperty 

devised subject to mortgages -- Compromise of claims of reversioners 
to estate of wif^s futh&r'-^Wature of devisee’s title not 
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altefed.'] One Manni L-)ldied loavlug certain proj^, .n-ty, ol* which 
his widow Jasodi ivuuwar took possession. -f^J-isoda Kunwar dieti 
leaving the property by her w U to her daughtxn* xlnpisma, who also 
died after making a will leiviag the property in question to her 
htisbaud Kain yiiaokar Lai. 

Both the wills provided that the devisee wis to pay oif certain 
incumbrances existing on the properly. After the death of Anpurna 
the property was claimed by the reversion. iry heirs to Munni Laps 
estate, but this claim was settled by a compromise by which i-lim 
Shankar Lai gave certain land to the claimants in cousideiMtioii of 
their entirely withdrawing their claim to the rest of the prope rty. 

JSeld that the compromise did not convey to Kim Shankar Lai 
the title of the reversioners; but that he took under the will of his 
wife and could not therefore raise any defence to a suit for sale 
brought by the mortgagees which Jasoda Kunwar or Anpurna co aid 
not themselves have raised. Eani M&ma Kiimmr v. Rani Euks 
Ktinwar, L. K , 1, 1. A., 157, G-obiml Krishna Narain v, Abdtd 
Qat^yumt I. L. K., 35 All, 5-10, and JBachhe Kuimar v. DharamdaSj 
L L. K., 28 AIL, 352, referred to. 


Bam Shank ir Lai o. Ganesh Prasad, L L. E., 29 All. 

HINDU LAW, See Civil Procedure Code, section 13 
HINDU WIDOW, See Act No. XV of 1856, section 2 ... 

See Act No. XV of 1877, schedule II, article 125 

INSOLVUNCy, See Civil Procedure Code, section 336 
INTENTION, See Act No. XLV of i860, sections 304 and 326 

See Act No. XLV of i860, section 456 

INTBBEST, See Act No. XXVI^of 1881, section SO 


45 1 


INTESTACr, See Kegulation No. V of 1799, section 7 
IRBEGULAKUT, See Civil l^rocedure Code, section 578 
JAINS, See Hindu Law ... 

JOINT DECREE, See Civil Procedure Code, section 317 
JOINT HINDU FAMILY, See Act No. XLV of I860, section 411 
V — — See Civil Procedure Code, section 13 

JOINT HINDU FAMILY, See Hindu law ... 37, 93, 166, 176, 215, 

214, 3ii, 354, 373, 644, 667 

JURIS DICTION, See Act No. XVIII of 1879, sections 13 and 14 

See Act (Local) No. II of,1901, section 32 ... 

See Act (Local) No, II of 1901, sections 176, 177 and , 


I 

122 

239 

71,331 

46f> 

46 

33 

582 
, 495 

557 
598 


SiiiS 


and 233^^1 


See Act (Local) No. Hi of 11901, sections 110, 111 

See Civil Procedure Code, section 433 
See Civil Procedure Code, section 566 
See Criminal Procedure Code, section 203 

- Criminal Profl«dur« Code, section 250 ; 

- Criminal Procediir© Code, section. 435 - 

' See Suit to set aside decree on the ground of fraud 


61 

66 

69 

604 
379 
'685 ; 

iiii 

137 ; 

663 

418 
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LAMBAEDAR AOT CO^SHAEBE— Powers of lamhardar to deal with 
cO’^^OToenary lands — Lease for seven ^ears,"] In the absence of a 
custom to tbe contrary a lambtudar lias no power without the 
, consent of the co-sharers to grant a lease of co- parcenary land 
beyond such term as the circumstances of the particular year 
or season may require. Jagannath v, Mardyal^ Weekly Notes, 
1897, p. 207, and JBansidhar v, Dijy Singh^ L L. E., 20 AIL, 438, 
followed, 

Chattray v, Nawala, I. L* B., 29 All, •«! * 


Uahilitg of two lamhardart for the 


for profits — Watare 
same village — Pes , 


of 


Where there are two lambardars for the same village, they may, as 
a matter of convenience, elect to divide the village between them 
for purposes of collection j but such division will be purely & 
matter of convenience and will not aifect the joint liability of the 
ambardars to the co-sharers. 

A co-sharer sued two Uaibardars jointly for profits, and the 
Court (an Assistant Collector) held that they were not luble to be 
, ’ sued jointly and dismissed the suit, The plaintiiK did not appeal, 
but filed separate suits.' that this decision did not amount 
' to a res gudieafa as to the Umbardars* joint or separate liability in 
a subsequent suit by the same co-sharer against them for profi^ts 

kamta Singh «?. Mukhta Prasad, I, L, B., 29 All, 


' 00‘parcenarg iandk'^ Lease for seven gear s,l^ In the case of lease 

, ^ ‘ of CO parcenary land granted by a lambardar, where there is any 
suspicion established that the lambardar has granted a long lease 
to the detriment of co-sharers, a heavy burden would be placed on 
the lessee to show that by custom or for some other cause the 
lambardar is authorized in granting the lease. On the other hand 
-where the granting of the lease is shown to be for the benefit of 
the co-sharers and when the co-sharers presumably have been 
shown to have derived benefit under the lease the lease should 
not be set aside. Lagan Nath v. Sar Lagal, Weekly Notes 1897, 
p. 207, Bansidhar v. Lip Singh^ 1. L, B., 20 All., 438, MnMa 
jPraaad T, Kamta Singh, Weekly Notes, 1906, p. 277, and Chattray 
\\ Nawalaj I. L. B., 29 AIL, 20, referred to. 

Muhammad Kazim v, Mian Khan, I. L. B,, 29 All, 


(Local) No. II of 1901, 

sections 164(2) and 166 

LANDHOLDBB AND TENANT — of %amindar in respect of 
house- sites and grove-lands-*- W ajih^ul-arz— •“Construction of docu* 
menf*'] The plaintiffs purchased six plots of land consisting 
, ; ^ partly of groves and partly of land formerly the sites of houses, 
but since bi-ought under cultivation, and, failing to get their names 
recordsdas absolute owners of the plots, brought a suit virtually 
V ' for a declaration of their proprietary title. 

/ : * It was shown in evidence that the inhabitants of the village 
in which the plots in suit were situated were in the habit of sell- 
mg and transferring their houses. The wajib-ul-arz set forth 
-v-v. ■ that the occupiers of houses had this power, but all through the 
"Af . zaniindar was recognised, and it was stated that if a 
; , .house of the zamindar must be 

wajib^nl-^rjG -as. tO'-grovea^^ tvas to-, the ■' 


4 
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f brought into cultivation, rent must be paid 

Z?t be obttineI®'°"® “* '*«> 

^ Meld tliab the inference of law derivable from tbe facts stated 
above was that the plaintiffs were not the absolute owners of the 
plots purchased by them. 

- Kishan Kunwar e. h’ateh Chand, I. L. R,, 29 All. 203 

LATOHOLMR AND TE]srANr_5«ci«»5ad!.- occupied iy mm-agri- 
f^mtural ^ncnt^ Adverse possession — Idcense-^Aet N'o, V of 1882 
(lnd%an basements AcfJ, section 60,] A person who was neither 
an agricultural tenant nor a village handicraftsman was found in 
possession of a house in tho abadi which he and his predecessors 
in title had held for a period of considerably more than twelve 
years, without paying rent or acknowledging in any way the 
mie of the aamindar to the site upon which it was built. SeU 
tnat such person had acquired the absolute ownership of the site. ? 

Bhaddar ». Kbair-ud-din Husain, X. L. 29 AW. 183 

- _ ZandMder*s , md tenmt^s ‘ 

ryhts to trees on tenant's folding:] Meld that in the absence 
01 special agreement a tenant htis, as against his landloi'd, a X'ight 
to insist th=i,t so long as his tenancy continues the landlord shnll not 
cut down li^es standing on the tenant’s holding. DeoJeinandan 
I. L. B.. 8 AIL, 467, Komalia v. Qulah Kunwar, 

1. li, K, 21 AH, 297, and Rutionji JSdtilH 8het v. The Collector 
of Thana, 11 Moo., I. A., 295, referred to. 


and 190 


Badam v, Ganga Dei, I, L. R., 29 All, 

1873, sections 154 


- — _ — , y |'332^ section 60 ... i 

tEASB, Act No. xy of 1877, schedule II, article 144 ... , 

See Lamhardar and co-sharer 20 i 

LESSEE, Act No. I y of 1882, section 91 { 

LETTERS PATENT, See Advocate ... **[ 

LICENSE, See Act No. y of 1882, section 60 ... ... < 

LIMITATION, See Act No. XV of 1877, sections 5 and 14 ... ‘ ( 

— See Act No, XV of 1877, section 7 ... ■' ,,, 

section 7, schedule II, articles 

178 and 179 ... .^*5 

Act No. yil of 1870, sections 9, 10, 13. and 28 ^ 


See Act No XV of 1877, sections 19 and 20; schedule IT, 

See Act No. XV of 1877, schedule ll, article 29 ' . - 

||||||||te 

^ 7 - — ^ See Act No. af IST^/stihcdnle 11* -article 179 ; 

iS'/a Oiv|l Pyocedupe Oode, geeti-o|i« 36S,. 58? W 587’ 


;k|7|||| 

lllllll 

627 

431 ; 

239 

|^:|| 
:'3oi >: 




LIMITATION SeB Decree ex parte «. .*• •*• 

• Hindu law m* «•« ktt ««$ 

LIS PENDBHS-~-Oo»i?e*^ between prior purchaser under a second mortgage 
and suhsegueni purchaser under a first mortgage — Second mortgage 
executed after institution of suit on first mortgage^ hut before sum* 
mons serred^^*' Contentious ” suit ---Act JSfo JPo/1882 (Transfer 
of Proper ig Act), section h2)] Tiie plain* iff was purchaser in 
execution of a decree bised on a first loortgagc of the property in 
suit. The defendant was in possession as a prior purchaser in exe- 
cution of a deoi’ee on a second mortgage of the same property, 
passed in a suit to which the first mortgagee was not made a party. 
The second mortgage was executed after the institution of 
the suit on the first mortg -ge but before the summons had been 
served. Bold that the (iocfcrine of Us pendens applied, and that , 
the pltintiif had the better title. 

Where a suit is contentious in its origin and nature it is not 
necosssry that the summons should have been served in the suit in 
order to m *he it a ** contentious one within the meaning of sec- 
tion 52 of the Transfer of Property Act (IV of 1882) and render 
the doctrine uf Us pendens ap pUcuble. 

: . Irrespective of the doctrine of Us pendens it appeared from 

the eireiini stances of the case that the defendant wag cognizant of 
first mortgage, of the decree made on the b isis of it and of the sale 
proceedings which' took place in execution of the decree* 

Paiyaz Husain Khtn», Pr.ig Narain, I. L. R., 29 All, 

' Bee Act No, IV of X832, sections 52, 86 and 87 

LOAN, See Act No, XV of 187'?, sections 19 and 20 j sehedule II, articles 
59 and 60 

MARKET — Right of zamindar to establish a marltet on his own land — 
Regulation No> XXPJJq/'1793, Regtilaiion No. VII oflS22, section 
9 — Thei e is no legal objection to the holding by any person of a 
hat ** or market whenever and wherever he may please, provided 
that he does so on his own land and in such a way as not to be a 
nuisance to neighbouring landholders who have equal rights with 
him. Kedarnath v. Raghunath,'N'Nf , P., H. C. Rep*, 1874, p. 104, 
Sheikh Risharut Allg v. Seetul Misser, N*W, P., H, C., 1869, 40, 
Meeia Sahoo v. Sheikh Surwur Ali^ 14 S. D. A., N-W. P. 439, and 
JBMnuk Chowdhree Y. The Collector of Jounpore, N-W, P,, H. C. 
liep., 1807, 271, referred to, 

Sukhdeo Prasad u. Nibal Chand, I. L. R., 29 All. 

MARRIAGE SETTLEMENT, See Contract ... . 

MINORITT, See Act No, XV of 1877, section 7 

See Act No* XV of 1877, section 7 % schedule 11, articles 

1/8 and 179 

MllsfOR, Hindu law 

, MISCHIEP, See Act No. XLV of 1882, sections 425, 426 ... 

MISJxOINBER of causes of action, See Act (Local) No, II of 1901, 
sections 193 and 57 ... *„ 

— ^ of causes of action. Bee Civil Procedure Code, section 45 

MiTAKSHAEA, See Hindu law i., - - ' 

MO ,iTGAGE'*''~ilVo^?rii^y mortgaged iwi at date of execution helonging to 

aegmsUhn of »mk property 
plaintif in a -pre-emption iuit, in Gxim tq.,,^ 
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eomprising certain property of which ho was tho owner and also 
the property the gubject^mattor of the suit for pre emption. The 
suit for pre-emption was successful. Meld that the mortgage took 
effect n» regards the property the subject of the pre-emption* suit 
from the time when the plaintiff mortgagor obtained possession by 
virtue of his decree in the suit. Molroyd v. Marthmlh 10 H. L., 
at p. 210, Colly er v. Isaacs, 19 Ch. I)-, and JSansidhzr v. Sani 
Lai, I. L. B., 10 AIL, 138, referred to. 

G.iya Bin e. Kashi Gir, I. L. B., 29 AIL ... 163 

MORTGAGE, Same proj^erty mortgaged twice to same mortgagees Fart 
purchased hy mortgagees under their decree on prior mortgage — JSe- 
mainder liable for full, amount of the subsequent mortgaged] Six- 
teen villitges were mortgaged % two mortgages of different dates 
to the same mortgagees The mortgagees piit their earlier mort- 
gr>ge into, suit, obtained a decree, brought to sale l6 out of the 16 
villages and purchased them themselves. Meld, in a suit to sell 
the remaiuing villages in satisfaction of the second mortgage, that 
the remaining six vill::ges were liable to the full extent of the 
sec >nd mortgage and not merely for a proportionate part of the 
money thereby secured. Zahir Singh v. Lu^ri Singh, F. A. ISTo. 63 
of 1903, decided 20 th April 1905, and Bohr a Thahir Mas v. The 
Collector of Aligarh, I. L. R., 28 AIL, 593, referred to. 

Raghunath Prasad v Jamna Prasad, L I*. R., 29 AIL 

See Act No. ITI of 1877, section 17 

See Act No, IV of 1882, chapter IV ... 

— See Act No, IV of 1882, section 60 ... 

See Act No. IV of 1882, sections 62 and 63 

■ See Act No. IV of 1882, sections 86 and 88 

^ Act No. IV of 1882, section 90 
^ Bee Act No. IV of 1882, section 90 .. 

— .... See Act No. IV of 1882, sections 92 and 98 

— See Hindu law ... ... 

See Muhammadan law ... 

— See Act (Local) No. II of 1901, gections 20, 21 and 81 ... 

• — — ^ — Usufructuary , See Act No. IV of 3882, sections 92 and 93 

Usufructuary—, See Act (Local) ^ No. II of 1901, sections 


20, 21 and 31 
Redemption of- 


See Hindu law 


233 

50 

385 

262 

471 

322 

260 

369 

481 

544 

640 

129 

481 

827 

215 


MUHAMMADAN LAW — Shias — Succession— -Childless widow^ 

of widow in possession in lieu of dower —Jet No, IK o /1S82 ( Trans- 
fer of Fruperfy Act J, section 6 fdj — Mortgage — Adverse posses- 
sion.'] Under the Imamia Law a %vidow, if she has no issue alive at 
her husband’s death, does not inherit any of her husband’s immov- 
able property. 

A Muliammadnn \vid“w in possession of immovable property of 
her deceased husband in Leu of her dower has only a lien on the 
property to secure payment of the dower debt, t she has ho transfer-* 
able interest in the property. Mussummat Behee Bachmr, Sheihh 
Mamid Mossein, 14 Moo.', I. A..,S77,‘ a,nd MdH 'Akh^r AUylM 

' ,LL.1L, 20 AIL, 262, ref erred 'to, ■ ■ .KV 

, A’ mortgagee cannot during the contitxhimce' of tlte 
by mf act of his render his possession, adretseyto /the 'mortgagor, 

, IChiarafmafvi Maim^ %, Li. R.| 82 0|Jc.^''296/at |^ge'8i% .referred ■ 


ill 



ammkij ikbex < 


The power to appoint a guardian ad litem is inherent in every 
court of oivil jurisdiction. Where therefore a Shia Muhammadan 
lady had been appointed by a civil court guardian ad litem of her 
infant children, it was held that the appointment must be presum- 
ed to be valid and that a sale in execution of the decree obtained 
in such a suit was binding on the minors, 

Muza:^iir Aii Khan Parbati, I. L. B., 29 All. .*« 

MUHAMMADAN LAW — Suit for reetitution of conjugal righic^Legal 
cruelty ^ Other misconduct of the plaintiff pleaded as a defence to 
the 8uitJ\ In a suit for restitution of eoujugaj rights, the parties 
being Muhammadans, if the defendant raises a plea of legal cruelty, 
the facts to be proved to establish such a plea arc similar to those 
which must be proved to establish a similar plea under the English 
law. Moonshee Busloor MuJieem v. Shumsoonnissa Begum, li Moo. 

L A., referred to. 

' ,:'i But in a suit for restitution brought by the husband miscon- 

duct on the plaintiff falling short of legal cruelty may be a ground 
y . . for the Court refusing relief. Thus where the plaintiff apparently 
only brought his suit on account of his wife having filed another 
suit against the plaintiff^s father, and in his plaint accused his wife 
of immorality of the most serious hind, a charge which he totally 
, ; y failed to substantiate, it'was held that the Court would be justified 
in refusing him relief. Machenzie v. Maclcemiey [1895] A. C., 384 
: ; referred to. On the general facts of the case also it was found that 

, ,,v., the defendant had reasonable grounds for believing that her health 
, and safety would be endangered if she returned to her husband^s 

Husainl Begam 0 . Muhammad Eufitam All Khan, L L.B.^ 

^ ^QQ Act No, yill of 1890, section 10 

MULTIFABIOCSNESS, See Civil Procedure Code, section 45 „ 1 

MUNICIPAL BOARD, Act (Local) No. I of 1900, sections 82, 87(3) 
NOTICE, <$55 Civil Procedure Code, section 424.,, 

OATH, See Act No. X of 1873, section 9 ... ... ... 

OCCUPANCY HO LDl NO, Bee Act (Local) No. II of 1901, sections 
20, 21 and 81 

See Act (Local) No. II of 1901, sections 20, 

21and31... 

OSTENSIBLE OWNER, Bee Act No, IV of 1882, section 41 : 

PARDON, Bee Criminal Procedure Code, section 339 
PARTIES to suit, <$55 Hindu Liw ... 

,1 V PARTITION, See Act .(Locai) No. Ill of 1901, sections 110, 111 and 

;.233 (h) i 

— — ^ 0 ^ Civil Procedure Code, section 396 ,,, 

. ^00 Hindu laW'’ ' ''37,93 

PLAINT See Act Ho. VII of 1870, sections 9, 10, 11 and 28 

- — — Rejection oi^^ See Civil Procedure Code, section o4 ,,, 

fx’l'" Reader, see Act'No. ^xvni‘0f.l879, sections 13 and 14 ,,, 

- See Act No. XVIII of -1878, section 28 ... ,,, i 

,• - ‘<1 Used on possessor}! title o f plaintiff’s 

hhemselpes in fossessioiv^Oause of 
IlYassIr Jan, ^ the owner of certain ssamindari 
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heirs. After her death the property was taken possession of by 
the four nephews of Mnsammut Wazir Jan^s deceased husband. 
One of these nephews, Bisharat, died on the 7th of August 1890, 
whereupon the share of which he had b^en in possession was 
appropriated by his son Kasim to the exclusion of Kasim^s two sis- 
ters Ayesha Beg in and Kudrat Begam. While in Knsim’s posses- 
sion the property, or part of it, was sold in execution of a decree 
against Kasim and purchased by Shi Gopal and others. On the 7th 
of August 1902, Kasim’s sisters sued to recover their shares of the 
property as heirs of Bisharat. 

Meld by Knox, J. Aikmau, J.) that, inasmuch as 

the plain tiifs hud never at any time been in possession of the 
property claimed by them, their suit would not lie. Asher v. 
Whitloch, L. R., 1 Q, B., 1, G-omnd Frasad v. Mohan JLal^ I. L. R,, 
24 AIL, 157, 'Narayana, Mow v. Dharmdohar, I. L. R., 26 Mad., 514, 
Fahlwan Singh v. Mam Bharose^ I. L. K., 27 AIL, 109, v. 

Farhati^ I. L. R., 12 AIL, 51, and Ismail Ariff v,‘ Mahomed Ghous, 
1. L. R., 20 Calc., 834, distinguished. Modsonr. L. R., 7 , 

Kxch., 55, and Butcher v. Butcher ^ 7 B. and 0., 399, referred to. 

AxkmAN, Z,-^Qontra, The plaintiff’s father Bisharat having 
held a possessory title— heritable and transferable — good as against 
all except the true owner, there was nothing to prevent his heirs 
bringing the present suit. Wali Ahmad Khan v. Ajudlda Kandu^ 

I L, R„ 13 AIL, 537, Gevind Frasad v. Mohan Lalt 1. L. R,, 24 All., 

1 57, Asher v. Whitloch^ L. E„ 1 Q. B., 1, Doe d. Fritchard Y. Jawicey^ 
8 C, and P., 99, Fahlwan Singh v. Mam Bharose, X, L. R., 27 AIL, 
189, Bahu Mam v. Banhe Bihari Lalt Weekly Kotos, 1906, p. 184, 
Warayana Mow v. Bharmachar, I, L. R., 26 Mad., 514, and Stmdar v. 
Farhaih I. L. R., 12 AIL, 61*, referred to. 


Shi Gopal v, Ayesha Begam Kasim Ali, I, Ii. B., 29 All, 


PRACTICE, See Act Ko. XLV of 1860, section 211 

I^j6-BMPTIOK — Fnce stated in sale-deed alleged to he fictitious— But^ 
den of jyroof] When a plaintiff pre-emptor comes into Court 
alleging that the price entered in the sale-deed is fictitious, it rests 
on him to give some ^grimd facie evidence that this is the case. 
But comparatively slight evidence is sufficient for such purpose, 
and it will then bo for the parties to the sale to show that the 
price alleged to have been paid was actually paid. Bhagwan Singh 
V. Mahahir Singh, I. L. R., 6 AIL, 184, Sheo Fargash Buhe v. Bhanraj 
Buhe, I. Ii. R., 9 AIL, 225, and Agar Singh v, Maghuraj Singh, I. L. 
R., 29 AIL, 471, referred to, dConor v. Ghulam Maidar, I. L. R., 28 
Alt, 617, not followed. 

Abdul Majid Amolak, I, L. B., 29 AIL - ... 


52 

.. 5S7 


— Sals of $ro$erty to a sdr anger — Me-sale to a eo*sharer 

he fore a suit for pre-emption is Where property in 

respect of which a right of pre-emption exists in favour of a 
oo-shar«r i» sold to a stranger, but, before a suit for pre-emption 
is brought passes back into the hands of co-sharer, a suit for 
pre-emption cannot be maintained, and this rule is not affected 
by the fact that the co-sharer in whom the property sold to a 
stranger revests was a party to its sale to a stranger. . Bhagwan 
Bas r. Mohm Zal, L B. B., 26 AIL, 421, referred to. ; . " 

nL ' Liakat finsain e* Bashid-ud-din, L B. B., W .. ; 
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AGEOT, See Act Kd,. IX of 18?2, sections m2H / 

**• ' ' . «** 1 '1 ■* ^ , *J»n ' ‘lOO 
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Tillage, in wHicii, aceording to tke wajib-nl-arz, a custom of pre- 
emption existed amongst the co-sharers, was divided by perfect 
partition into three mah«ls, but no fresh wajib-ul-arzes wore 
framed for the new mahals, it was 'held that the custom was either 
abrogated in its entirety, or remained applicable in its entirety to 
the co-sharers in the various new mahals inter m. Badri Fra sad 
V. JECashmat Al% infra, p. 299, discussed. Balqanjan Singh v. Kalica 
Singh^ I. L, R.,23 AH., referred to, 

Gobind Kam Masih-uilah Khan, I. L. R,, 29 All. ... 205 

PEESXJMPTIOH, See Act Ko, I of 1872, section 114 ... ... 138 

See Act Ko II of 1901, section 201 ... 148 

• iS'se Will .. ... ... ... 82: 

PEXVACY, Eight of-— , jSee Easement ... ... 682 

Eight of — jSee Act Ko. V of 1882, section 4 ... 64 

PEOCEBUKE, See Bengd Regulation Ko. XVII of 1806, section S ... 145 

— ^ ^ — : Bee Civil Procedure Code, section 64 ... ... S25 

— — Bee CItiI Procedure Code, section 583 ' ... 143 

Bee Civil procedure Code, sections 244 and 318 ... 207 ir 

^PEOPEETY Bee Act Ko. IV of 1882, chapter IV . ... - ... 386 

PUBLIC TEUST, jSfid Civil Procedure Code, section 539 ... ■ 27 

EAILWAt COMPACT, Bee Contract ... ... ... ; 228 

BAfIPXCA'PION, Bee sections 198, 211 and 216 ... 730 

' W' ot las’S, 60 ;;,,; . . , , 262 

— See Act No. IV of 1882, section ') v.'l ff, 

EBGISTRATION, See Act No. lU of 1877, sootion 17 ... ... 60 ' 

See Act No. Ill of 1877, sections 76 and 77 

EEGULATIONS,— 1793-.XXyiI, Bee Market ... 

1822~VII, SEOTIOK 9, See Market 

1832— VII, section 9, See Hindu Law „« 


RELIGIOUS ENDOWMENT, See Hindu law ... 
EEMAND, Bee Burden of proof ... 

- — - See Civil Procedure Code, section 662 

- — — See Civil Procedure Code, section 566 
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740 

740 

487 

663 

184 

659 

685 

574 

676 




EEPEESENTATIVE, See Civil Procedure Code, section 108 
RESCUE, Bee Act No. XLV of 1860, section 225 

RES JUDICATA — S-Uit to set aside a decree on the ground of fraud — 

Bole question raised in the suit already decided in ^groeeedinge under 
tecHon 108 of the Code of Civil FrocedureT} In a suit to set 
aside a decree as having been obtained against the plaint i:ffi by fraud 
substantially the only ground relied upon was that the suit had 
been improperly instituted against the plaintiJK as of full age when 
in fact he was a minor. This had been decided against the plaintiff 
. , in earlier proceedings between the parties under section 108 of the 
Code of Civil Hroc^ure. Meld that the suit was not maintain- 
. • able. Furm Chmd v. Bheodat Mai, I. L. R., 29 AIL, 212, .followed. 
KkagendrdMath Mahaia v* Ftm Math Moy, I. L. E., 29 Calc., 395, 

-■ ^ 

B.,.,29, AH J .. 608 

Act of .1871^8^ Igs, m and 730 
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EES JUDICATA, See Aet (Local) No. II of 1901, seotion 199 

See Civil Procedur# Code, section IS 

• See Civil Procedure Code, section IS 

"-[ ' - 'Me : Hinduiaw :■ ■'.>*. V ■: ',a. . 

“ liambardar and co-sharer ... 

«liESTITUTION of property the subject of a decree reversed on appeal, 

See Civil Procedure Code, sections 244 and 583 

RETJNIOlSr, See Hindu law 

EEVIEW OP JUDGMENT, See Civil Procedure Code, sections 622 
623, 626 and 629 

REVISIOHj See Civil Procedure Code, sections 622, 623, 626 and 629 

— See Criminal Procedure Code, section 435 

EELING CHIEF, Suit against •, See CivE Procedure Code, section 433 379 

196 ; 
205 


Page. 

601 

1 

331 

287 

348 

354 

468 

468 

563 


SALE in execution of decree. See Execution of dedx*ee 

— r- of property subject to a charge, See Act Ho. IV of 1882, section 88 
SPINTEHCE, See Act Ho. XLV of 1860, sections 62 and 406 

SMALL CAUSE COURT SUIT, Civil Procedure Code, sections B2%[ 

623, 626 and 629 , ... ... ... 468 

SPECIFIC PERFORMANCE, Guardian and minor 213 

SPLITTIHG CLAIMS, See Civil Procedure Code, section 43 . 256 

STOLEN PROPERTY, See Act Ho. XLV of 1^0, section 411 .1 598 

See Act Ho. I of 1872, section 114... * ... 188 

SUB-MORTGAOE, See Act Ho. lY of 1882, chapter IV ... ... 885 

SUCCESSION, See Hindu law ... ... 4^ 

See Muhammadan law ... ... ' 640 

ns|j public ofdcer. See Civil Procedure Cede, section 424 ... 667 

)Se0'ActHo, IX' of 1872, sections 

198,211 and 216 ... ... ... ... 730 

- for compensation for wrongful attachment. See Act Ho. X¥ of 

1877, schedule li, article 29 ... ' ... ... ... 615 

- for diimages for false imprisonment. See False imprisonment ... 44 

- for declaration of jught to receive fens as ** Chowdhris ” of 
certain bazars — Suit noi maitktainablej} The plaintiffs sued 
for a declaration that they were the “ Chow^ris ** of the baz f rs 
in the villages Muhaminadabad Ghona, Khairabad and Behna, 
and that the defendants were not the chowdhris of the said 
bazars and were not entitled to take chowdbris* dues. Seld that 
such a suit was not maintainable. JBMnuk Chowdhree v. The 
Collector of Jaunpur, H.-W. P,, H.C. Rep., 1867, p, 271, 

Zall V. Bahoo^ H.-W. i\, H, C Rep., 1867, p. 80^ and Bam heehul v. 
Chuhhoo, H.-W. P., H. C. Rep., 1869, p. 291, followed. ^ . 
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for proftts,'H^a Lambfirdar and co-sharer ' 

^ — f Ot ^restitution of conjugal righ|}s, Bee Muhamma^n law '‘"'1; 

in formd pmperUi Bee Civil Proceidore Code, se^iloa 4ll ^ 

— *- to compel registration, See Act Ho, III of.I877» sOeifons 76 , i-S 

— to recover naoney ' deposited m ' ' >1 * ' 

. ^ of 3;$77, sections !9 and 



Ixvi 


GEHEEAI. INDEX. 


Pago. 


SUIT to sefe ground, of fraud. — ifo other relief 

claimed--^ JurMietion.2 Save under special circumstances, a suit 
to set aside a decree obtained by fraud,, in wliielx no other relief 
whatever is claimed, cannot be maintained in any district outside 
‘ the district} in w’hich the fraud was committed and the fraudulent 
decree was obtained, Mema L<d Thakur v. Bhujun Jha^ 13 B, L. B., 
App», 11, Ahdul Ma^timdar v. Mahomed G-azi, I, L R., 31 Oaie., 605, 
Bran Nath Boy v. Maheeh Chandra Chowdhry Moitra^ I. L. R., 24 
Culc./ 546, Kedar Nath Muherjee v. Proaonna Kumar Chatterjee, 5 
^ G, W. N, 559, Behari Lai v, hlche Bam, L h .R., 25 All., 48, 

tarini Dassi v. Nundo Jjall Bose, 1. L. ii, 26 Calc., 908, and Bibee '- 
man v,]Abdool Aziz, 4 C L, B., 306, referred to, 

IJmrao Singh Hai deo, L. B., 29 All, 

— i;to set aside a decree on the ground of fraud. Bee Civil Frbcedixre 

Code, section 108 ... ; 

— to set aside a decrec^on the gvoundof fraud, Bee Mes judicata 
TITLE, Bee Mortgage "... 

.TREES, Landholder and tenant 
•"/'"'toCOHSCIOKABLB BABGAIH, Bee Bond 

’WAITER, A^ee'ActNo. XT of 18^7, schedule II, article 75 , 

■ ' 7 ;- WiilB-UL-ARE, Bee Landholder and tenant , , ... 

.i’ — ~ iSee Pre-cin;ption^^ m. , 

' i"; ^ILL — Beparated Minduk doiMciled m the United Provinces — Bemeation 
' mUt^Bi}ideme^'PrestimpUon*y A separate Hindu residing at 

exe^nt^a will on the 20 th of January 1885 and registered 
. J^i^trict Registrar on the 2^iid of 

January of' mb pn ^he X6|h of 

October 1899; On. the Stk of Mj> 

certain persons who claimed the property of the' testator 
next of ijin aga,inst the Collector of Meerut who had taken posses* 
sion of ihe property as trustee under the terms of the will for 
purposes therein set forth. The plaintiffs alleged that the testa* 
tor had revoked the will of the 20th of January 1885, and tendered 
evidence to prove that on a certain occasion the testator had 
said that he had revoked his will. On the death of the testator tho 
original will was not to be found; but, on the other hand, it was 
shown that persons interested in the disappearance of the wdl had 
had access to the house of the testator since his death, 

Meld that evidence that the testator had said that he had 
torn up the, will was not admissible. Staines v. Stewart and Jones, 

2 Sw.. and Tv., 820, Doe dem Shallcross v. Palmer, 16 Q. B., 757„ 
and Keen v. Keen, Z P, and D., 105, referred to. 

ifcM also that the presumption of English law that if a will 
is traced to the testator's possession and is not forthcoming at his 
death it has been destroyed by him, animo remeandi, would, at 
1 ' least, ,tiot be so strongin India as in other countries where wills 
v'", are 'taken greater care pf, and under the circumstances disclosed 
the evidence in the present'Case did not arise at all. Podmore 'f* 


'’Wh^iof^ Z S)w. and Tr., 449, Mneh v. Pinch, I, P. and B. 
; . ^!|nd JBrom % JBrmm, 8 E. and B/, 876, referred to. 
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